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DIBEGTOBY 

OF  THE 

JUDICIAL  DIITBI0T8  Or  THE  STATE  OF  MONTANA. 

1914. 


First  Judicial  Distbiot. 
County  of  Lewis  and  Clark.    County  Seat,  Helena. 
District  Judges :  Hon.  James  M.  Clements ;  Hon.  J.  Miller  Smith, 
Officers :  County  Attorney,  Andrew  H.  McConnell,  Esq. 

Clerk  of  District  Court,  F.  L.  Beece. 

Sheriff,  Bolla  Duncan. 


Seoond  Judioial  Distbiot. 

County  of  Silver  Bow.    County  Seat,  Butte. 

District  Judges :  Hon.  Michael  Donlan ;  Hon.  J.  J.  Lynch ;  H 

J.  B.  McCleman. 
Officers:  County  Attorney,  Joseph  J.  McCaffery,  Esq. 

Clerk  of  District  Court,  John  J.  Foley. 

Sheriff,  Timothy  DriscoU. 


TmBD  Judicial  Distbiot. 

Counties  of  Deer  Lodge,  Powell  anfl  Granite. 

District  Judge :  Hon.  Qeorge  B.  Winston. 

Officers  of  Deer  Lodge  County  (County  Seat,  Ar 
County  Attorney,  Thomas  P.  Stewart,  '^ 
Clerk  of  District  Court,  M.  L.  McDer 
Sheriff,  Myles  Kelly. 
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viii  Judicial  Districts  of  thb 

Officers  of  Powell  County  (County  Seat,  Deer  Lodge) : 
County  Attorney,  T.  P.  Shea,  Esq. 
Clerk  of  District  Court,  Robert  Midtlyng. 
Sheriflf,  Jos.  B.  Neville. 

Officers  of  Granite  County  (County  Seat,  Philipsburg) : 
County  Attorney,  David  M.  Durfee,  Esq. 
Clerk  of  District  Court,  Wm.  B.  Calhoun. 
Sheriff,  Daniel  A.  McLeod. 


FouBTH  Judicial  District. 

Counties  of  Missoula,  Ravalli  and  Sanders. 

District  Judges :  Hon.  A.  L.  Duncan ;  Hon.  R.  Lee  McCuUough ; 

Hon.  John  E.  Patterson. 
Officers  of  Missoula  County  (County  Seat,  Missoula) : 

County  Attorney,  Dan.  J.  Heyfron,  Esq. 

Clerk  of  District  Court,  Thos.  P.  Conlon. 

Sheriff,  W.  L.  Kelley. 

Officers  of  Ravalli  County  (County  Seat,  Hamilton) : 
County  Attorney,  Jas.  D.  Taylor,  Esq. 
Clerk  of  District  Court,  J.  T.  Coughenour. 
Sheriff,  George  See. 

Officers  of  Sanders  County  (County  Seat,  Thompson  Palls)  : 
County  Attorney,  Gerald  Young,  Esq. 
Clerk  of  District  Court,  Wm.  Strom. 
Sheriff,  Wm.  Moser. 


Fifth  Judicial  District. 

Counties  of  Beaverhead,  Jefferson  and  Madison. 

District  Judges :  Hon.  Joseph  B.  Poindexter;  Hon.  W.  A.  Clark. 

Officers  of  Beaverhead  County  (County  Seat,  Dillon) : 

County  Attorney,  Roy  S.  Stephenson,  Esq. 

Clerk  of  District  Court,  Chas.  W.  Conger. 

Sheriff,  Daniel  V.  Erwin. 


Statk  of  Montana.  iz 

Officers  of  Jeflferaon  County  (County  Seat,  Boulder) : 
County  Attorney,  J.  E.  Kelly,  Esq. 
Clerk  of  District  Court,  W.  B.  Hundley. 
SherifiF,  P.  J.  Manning. 

Officers  of  Madison  County  (County  Seat,  Virginia  City)  : 
County  Attorney,  Geo.  R.  AlleA,  Esq. 
Clerk  of  District  Court,  Matt  Carey, 
Sheriff,  Elijah  Adams.     ^ 


Sdcth  Judicial  Distbiot. 

Cotmties  of  Park,  Stillwater  and  Sweet  Grass. 
District  Judge :  Hon.  Albert  P.  Stark. 

Officers  of  Park  County  (County  Seat,  Livingston)  j 
County  Attorney,  Vard  Smith,  Esq. 
Clerk  of  District  Court,  Wm.  Pethybrid^. 
Sheriff,  John  Eillom. 

Officers  of  Stillwater  County  (County  Seat,  Columbus)  : 
County  Attorney,  B.  E.  Berg,  Esq: 
Clerk  of  District  Court,  Guston  Iverson. 
Sheriff,  Robert  Guthrie. 

Officers  of  Sweet  Grass  County  (County  SJeat,  Big  Timbt 
County  Attorney,  R.  S.  Steiner,  Esq. 
Clerk  of  District  Court,  H.  C.  Pound. 
Sheriff,  O.  A.  Fallang. 


Seventh  Judicial  District. 

Counties  of  Custer,  Dawson,  and  Richland. 
District  Judge :  Hon.  C.  C.  Hurley. 

Officers  of  Custer  County  (County  Seat,  Miles  City) 
County  Attorney,  C.  R.  Tisor,  Esq. 
Clerk  of  District  Court,  Jas.  G.  Ramsay. 
Sheriff,  Hugh  R.  Wells. 


X  Judicial  Districts  of  thb 

Officen  of  Dawson  County  (County  Seat,  Glendive) : 
County  Attorney,  J.  A.  Slattery,  Esq. 
Clerk  of  District  Court,  H.  A.  Sample. 
Sheriff,  J.  D.  Wynn. 

^Officers  of  Richland  County  (County  Seat,  Sidney) : 
County  Attorney,  Herbert  H.  Hoar,  Esq. 
Clerk  of  District  Court,  Ouy  L.  Rood. 
Sheriff,  Gteo.  W.  Arkle. 


Eighth  Judicial  District. 

Oounti«i  of  Cascade,  Teton,  and  Toole. 

District  Judges :  Hon.  Jere  B.  Leslie ;  Hon.  Harry  H.  Ewing. 

Officers  of  O^cade  County  (County  Seat,  Great  Palls) ; 

Coni^y  Attorney,  W.  H.  Meigs,  Esq. 

Clerk  if  District  Court,  Geo.  Harper. 

Sheriff  H^iiig  jj^  Eommers. 

Officers  of  Tetoll^unty  (County  Seat,  Chouteau) : 
County  Jflorney,  D.  W.  Doyle,  Esq. 
Cleik  of  District  Court,  James  Gibson. 
Sj^riff,  K.  McEenzie. 

tOfficer^of  Toole  County  (County  Seat,  Shelby) : 
County  Attorney,  W.  M.  Black,  Esq. 
Clerk  of  District  Court,  Perry  Day. 
Sheriff,  G.  B.  Malone. 


Ninth  Judicial  District. 

County  of  Gallatin.    County  Seat,  Bozeman. 
District  Judge :  Hon.  Ben.  B.  Law. 

Officers :  County  Attorney,  Justin  M.  Smith,  Esq. 
Clerk  of  District  Court,  W.  L.  Hays. 
Sheriff,  W.  S.  Evans. 


^County  of  Biehland  created  on  May  27.  and  attached  to  seventh  Judi- 
cial district  on  June  3,  1914,  by  proclamation  of  the  goyemor. 

t  County  of  Toole  created,  and  attached  to  the  eighth  judicial  dietriet 
on  May  7,  1914. 
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Tenth  Judicial  District. 

Comity  of  PerguB.    County  Seat,  Lewistown. 
District  Judge :  Hon.  Boy  E.  A3rre8. 

Officers :  County  Attorney,  Charles  J.  Marshall,  Esq. 
Clerk  of  District  Court,  James  L.  Martin. 
SherifF,  Firmin  Tullock. 


Eleventh  Judicial  District. 

Counties  of  Flathead  and  Lincoln. 
District  Judge :  Hon.  John  E.  Erickson. 

Officers  of  Flathead  County  (County  Seat,  Ealispell) : 
County  Attorney,  X.  K.  Stout,  Esq. 
Clerk  of  District  Court,  Sam.  D.  Mcljr^eely. 
Sheriff,  A.  J.  Ingraham. 

Officers  of  Lincoln  County  (County  Seat,  jHby)  : 
County  Attorney,  Jas.  M.  Blackforoil,  Eso 
Clerk  of  District  Court,  Timothy  Millew» ' 
Sheriff,  Frank  B.  Baney.  '1 


TwBLVTH  Judicial  District. 

Counties  of  Blaine,  Chouteau,  Hill,  Sheridan  and  Valley. 
District  Judges :  Hon.  John  W.  Tattan ;  Hon.  Frank  N.  Utter. 

Officers  of  Blaine  County  (County  Seat,  Chinook) : 
County  Attorney,  D.  L.  Blaekstone,  Esq. 
Clerk  of  District  Court,  A.  W.  Ziebarth. 
Sheriff,  Isaac  Niebaur. 

Officers  of  Chouteau  County  (County  Seat,  Fort  Benton) : 
County  Attorney,  H.  S.  McGinley,  Esq. 
derk  of  District  Court,  Geo.  D.  Patterson. 
Sheriff,  I.  M.  Sogers. 
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Officers  of  Hill  County  (County  Seat,  Havre) : 
County  Attorney,  V.  R.  Griggs,  Esq. 
Clerk  of  District  Court,  Geo.  W.  Glass. 
Sheriff,  H.  E.  Loranger. 

Officers  of  Sheridan  County  (County  Seat,  Plenty  wood) : 
County  Attorney,  Paul  Babcock,  Esq. 
Clerk  of  District  Court,  L.  J.  Onstad. 
Sheriff,  Jack  Bennett. 

Officers  of  Valley  County  (County  Seat,  Glasgow) : 
County  Attorney,  John  L.  Slattery,  Esq. 
Clerk  of  District  Court,  Walter  Shanley. 
Sheriff,  Patrick  Nacey. 


Thirteenth  Judicial  District. 

Counties  of  Carbor^^tusselshell,  Rosebud,  Yellowstone,  and  Big 

Horn.  V^ 

District  Judges:^  Hon? Geo.  W.  Pierson;  Hon.  Chas.  L.  Crum. 
Officers  of  Car    m  County  (County  Seat,  Red  Lodge) : 

Cour    /  Attorney,  F.  P.  'Whicher,  Esq. 

Cla-   V  of  District  Court,  H.  A.  Simmons. 

Sb   riff,  W.  H.  Gebo. 

^rs  o/i.  Musselshell  County  (County  Seat,  Roundup)  : 
^^  County  Attorney,  G.  J.  Jeffries,  Esq. 
Clerk  of  District  Court,  W.  G.  Jarrett. 
Sheriff,  J.  L.  Fisco. 

Officers  of  Rosebud  County.  (County  Seat,  Forsyth) : 
County  Attorney,  Henry  V.  Beeman,  Esq. 
Clerk  of  District  Court,  D.  J.  Muri. 
Sheriff,  Wm.  Moses. 

Officers  of  Yellowstone  County  (County  Seat,  Billings) : ' 
County  Attorney,  Robt.  C.  Stong,  Esq. 
Clerk  of  District  Court,  liorin  T.  Jones. 
Sheriff,  John  G.  Orrick. 
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Officers  of  Big  Horn  County  (County  Seat,  Hardin)  : 
County  Attorney,  C.  P.  Gillette,  Esq. 
Clerk  of  District  Court,  Frank  A.  Nolan. 
Sheriff,  Dewey  Biddle. 


Fourteenth  Judicial  Distbict. 

Counties  of  Meagher  and  Broadwater. 
District  Judge :  Hon.  John  A.  Matthews. 

Officers  of   Meagher   County    (County    Seat,   White   Sulphur 
Springs) : 

County  Attorney,  C.  A.  Linn,  Esq. 
Clerk  of  District  Court,  F.  H.  Mayn. 
Sheriff,  Bobt.  Menzies. 

m 

Officers  of  Broadwater  County  (County  Seat,  Townsend) : 
County  Attorney,  Chas.  P.  Cotter,  Esq. 
Clerk  of  District  Court,  Fred  Bubser. 
Sheriff,  Chas.  B.  Doggett 
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SUPREME  COURT  RULES. 

For  Rnles  of  the  Supreme  Cotirt  of  the  State  of  Montana,  see 
44  Mont. 


ERRATA. 

On  page  28,  line  3  of  paragraph  8  of  syllabus,  read  "elective"  for 
"election." 

On  page  196,  line  2  of  paragraph  3  of  syllabus,  read  "extent"  for  "in- 
tent." 

On  page  401,  line  1  of  paragraph  7  of  syllabus,  read  "evidence  held 
eoffieient"  for  "evidence  held  insufficient." 
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MICHALSKT,  Ebspondent,  v.  CENTENNIAL  BREWING  CO. 

BT  AL.^  Appellants. 

(No.  8,260.) 
(Submitted  May  21,  1913.    Deeided  June  28,  1913.) 

[134  Pac.  307.] 

Personal  Injuties — Master  and  Servant — Unguarded  Machin- 
ery— Negligence  —  Proof  —  Evidence  —  Instructions — Jury — 
Inspection  of  Premises — Presumptions — Special  Interroga^ 
tories — Discretion — Excessive  Verdicts. 

Peraonal  Injuries — Contributory  Negligence — Complaint — Suffieiency. 

1.  Allegations  of  complaint  in  a  personal  injury  action  held  not  to 
bring  the  pleading  within  the  rule  that  where  it  appears  that  plaintiff's 
own  act  was  a  proximate  cause  of  his  injury,  facts  must  be  alleged 
showing  his  freeaom  from  negligence  in  acting  as  he  did  when  injured. 

Contracts — Rescission — ^When  Available. 

2.  A  rescission  is  available  where  a  contract  has  been  made  and  the 
consent  of  the  party  seeking  it  actually  had,  but  given  by  mistake  or 
obtained  through  duress,  menace,  fraud  or  undue  influence. 

Personal  Injuries — Master  and  Servant — Release — Tender — Pleading. 

3.  Where  plaintiff  in  a  personal  injury  action  alleged  in  his  reply  that 
if,  as  set  up  in  the  answer,  he  signed  a  writing  releasing  defendant 
from  any  liability  in  consideration  of  $50,  he  did  so  at  a  time  when 
he  was  under  the  influence  of  opiates  and  incapable  of  assent,  he  may 
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not  be  said  to  haTe  i>een  seekiiig  a  reseiasion  of  the  eontiaet  of  release 
so  as  to  make  it  incumbent  upon  him  to  make  a  more  definite  tender 
of  the  amount  said  to  have  been  received  bj  him  than  he  did  when  he 
averred  that  "if  the  said  money  was  paid  for  such  purpose,  he  now 
offers  and  tenders  to  defendant  the  return  of  said  sum." 

Same — Evidence — ^Weight   for  Jury. 

4.  PlaintifTs  evidence,  though  unsupported  and  opposed  by  the  state- 
ments of  a  large  number  of  defendant  company's  witnesses,  held  suffi- 
cient, if  credited  by  the  jury,  to  support  a  verdict  in  his  behalf. 

Same — Negligence  in  Several  Particulars — Proof. 

5.  Plaintiff  who  charges  negligence  in  several  particulars  need  not 
sustain  the  charge  as  to  all;  if  actionable  negligence  is  shown  in  any 
one  of  the  respects  alleged,  it  is  sufficient. 

Same — ^In  Service  of  Master,  When. 

6.  Plaintiff,  an  employee  in  and  about  a  brewery,  who  had  been  di- 
rected to  assist  in  loading  beer  kegs  and  lend  a  hand  as  required,  at 
the  time  he  was  injured  was  engaged  in  the  service  of  his  master  when 
at  the  request  of  a  teamster  he  picked  up  a  pot  of  paste  needed  to 
restore  a  stamp  on  a  keg  before  shipping. 

Same — Instructions — To  be  Viewed  How. 

7.  Instructions  must  be  considered  as  a  whole ;  hence,  where  the  various 
defenses  interposed  by  defendant  in  a  personal  injury  action  were 
treated  in  separate  paragraphs  of  the  charge,  the  contention  that  by  this 
method  the  jury  were  led  to  infer  that  defenses  not  referred  to  in  a 
particular  paragraph  were  not  in  the  case  had  no  merit. 

Same — Instructions — Effect  of  Evidence. 

8.  Where  weaker  and  less  satisfactory  evidence  is  offered  when  stronger 
and  more  satisfactory  is  within  the  power  of  the  party,  that  offered 
should  be  viewed  with  distrust,  is  a  fundamental  eanon  of  proof,  and  an 
instruction   embodying  it  is  not  open  to  objection. 

Same — Instructions — ^Discovery  of  Danger — ^Duty  of  Servant. 

9.  A  workman,  when  ordered  from  one  part  of  the  work  to  another, 
not  being  permitted  to  stop,  examine  and  experiment  for  himself  in 
order  to  ascertain  if  the  place  assigned  to  him  is  a  safe  one,  an  ins  trac- 
tion that  it  was  the  duty  of  plaintiff  to  apprise  himself  of  any  danger 
which  he  could  or  ought  to  have  discovered  by  proper  examination  was 
properly  refused. 

[The  right  of  an  employee,  who  accepts  extrahazardous  duties,  to 
recover  for  personal  injuries,  is  considered  in  the  note  in  97  Am.  St. 
Rep.  884.] 

Same — ^Jury — Inspection  of  Premises — Presumptions. 

10.  Where,  at  the  request  of  defendants  (appellants),  the  jury  were 
taken  to  view  the  machinery,  then  said  by  the  former  to  be  in  the  same 
condition  as  at  the  time  of  the  accident,  it  will  be  presumed  on  appeal, 
in  the  absence  of  evidence  to  the  contrary,  that,  in  returning  a  verdict 
in  favor  of  plaintiff,  they  found  the  machinery  to  have  been  unguarded 
as  charged  by  plaintiff. 

Same — Special  Interrogatories — ^Discretion. 

11.  The  submission  of  special  interrogatories  in  personal  injury  ac- 
tion s,  such  as  whether  the  place  at  which  the  accident  occurred  was 
reasonably  well  lighted,  etc.,  though  commendable  practice,  is  never- 
theless within  the  discretion  of  the  trial  court,  and  therefore  refusal  to 
submit  is  not  subject  to  correction  on  appeal. 

Same — Excessive  Verdicts. 

12.  Where  plaintiff,  by  reason  of  a  personal  injury,  sustained  an  in- 
curable deformity  and  suffered  permanent  impairment  of  earning  ca- 
pacity as  a  laborer,  a  verdict  for  $7,150,  held  not  excessive. 
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Appeal  from  District  Court,  Silver  Bow  County;  J.  MiUer 
Smith,  Judge  of  the  First  Judicial  District,  presiding. 

Action  by  Paul  Michalsky  against  the  Centennial  Brewing 
Company,  a  corporation,  and  another.  From  a  judgment  for 
plaintiff  and  an  order  denying  them  a  new  trial,  defendants 
appeal.    Affirmed. 

Messrs,  Kremer,  Sanders  &  Kremer,  for  Appellants,  submitted 
a  brief;  Mr,  Louis  P.  Samders  and  Mr,  J,  Bruce  Kremer  argued 
the  cause  orally. 

If  dangers  are  obvious  (and  plaintiff  so  alleges),  the  law 
charges  knowledge.  The  law  does  not  require  warning  from 
the  master  where  the  dangers  are  obvious.  It  is  the  law  that 
if  danger  be  obvious,  one  may  not  excuse  his  own  neglect  by 
claiming  he  was  forgetful  or  absorbed.  "If  the  servant  is 
conscious  of  the  dangers,  the  fact  that  he  forgets  their  exist- 
ence and  sustains  an  injury  will  not  make  the  master  liable." 
(20  Am.  &  Eng.  Ency.  of  Law,  p.  120  (8) ;  Disano  v.  New  Eng- 
land Steam  Brick  Co,,  20  R.  I.  452,  40  Atl.  7 ;  Commercial  Chiano 
Co,  V.  Neaiher,  114  Qa.  416,  40  S.  E.  299;  Paoline  v.  J.  W. 
Bishop  Co.,  25  R.  I.  298,  55  Atl.  752 ;  Oallagher  v.  Snellenburg, 
210  Pa.  642,  60  Atl.  307 ;  Morewood  Co.  v.  Smith,  25  Ind.  App. 
264,  57  N.  E.  199.) 

The  application  of  elemental  rules  to  the  allegations  of  fact 
in  the  complaint  stamps  it  as  defective  in  substance.  If  a  ser- 
vant knows  of  the  dangers  of  his  work  or  in  the  exercise  of 
reasonable  care  might  have  known  them,  he  is  deemed  to  have 
assumed  the  risk.  When  a  risk  is  perfectly  obvious,  knowl- 
edge is  by  law  inferred.  Nor  do  all  the  allegations  of  the 
complaint,  undoubtedly  inserted  to  justify  an  argument  that 
plaintiff  did  not  assume  the  risks  because  of  the  claimed 
change  in  the  nature  of  his  duties,  assist  this  complaint,  for 
'it  becomes  wholly  immaterial  that  he  was  ordered  to  perform 
more  hazardous  duties,  when  the  allegations  of  the  complaint 
are  recalled  which  admit  that  the  dangers  of  the  new  employ- 
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ment  were  obvious.  {Worthington  v.  Oofarth,  124  Ala.  656, 
26  South.  531 ;  Kentucky  Freestone  Co.  v.  McOee,  118  Ky.  306, 
80  S.  W.  1113;  North  Chicago  St.  R.  B.  Co.  y.  Conway,  76  IlL 
App.  621;  Dickenson  v.  Vernon,  77  Conn.  537,  60  Atl.  270.) 

If  plaintiff  went  to  work  in  a  dark  room,  under  the  conditions 
he  testifies  to,  on  a  keg  elevator  that  he  knew  was  in  operation, 
he  assumed  the  dangers.  If  he  had  never  worked  there  before 
and  was  called  upon  by  the  teamster  to  hand  out  the  paste, 
he  could  not  grope  in  the  dark  and  when  injured  hold  anybody 
liable  for  consequences  except  himself.  Ordinary  prudence 
demands  that  one  procure  a  light  before  taking  the  chance  of 
becoming  entangled  with  a  machine  of  this  kind  in  operation. 
The  law  imposes  a  duty  upon  plaintiff  which  he  flagrantly  vio- 
lated. (See  instruction  15  in  Nelson  v.  Boston  <&  MontandL 
Consol.  etc.  Min.  Co.,  35  Mont.  223,  88  Pac.  785 ;  BusseU  Creek 
Coal  Co.  V.  Wells,  96  Va.  416,  31  S.  E.  614;  Ouinard  v.  Knapjh 
Stout  dk  Co.,  90  Wis.  123,  48  Am.  St.  Rep.  901,  62  N.  W.  625.) 
Nor  can  plaintiff  escape  the  full  force  of  this  obligation  by  rea- 
son of  the  contention  that  he  was  ignorant  and  inexperienced, 
for  he  does  not  by  any  sufficient  competent  evidence  sustain 
the  allegations. 

The  evidence  on  behalf  of  plaintiff  is  insufficient  to  justify 
the  verdict  or  to  support  his  contention  that  he  was  induced 
to  execute  the  release  through  the  fraud  of  defendants.  In  all 
cases  where  a  party  seeks  to  annul  the  effects  of  a  release  or  set- 
tlement for  claims  for  damages,  such  as  was  relied  on  by  the 
defendant  in  this  case,  the  law  requires  that  the  proof  be  clear, 
unequivocal  and  convincing  before  such  instrument  is  rendered 
nugatory.  ( Story 's  Equity  Jurisprudence,  141 ;  Barker  v.  North- 
em  Pac.  R.  Co.,  65  Fed.  460 ;  Kift  v.  Mason,  42  Mont.  232, 112  Pac. 
392.)  Under  the  facts  of  this  case  plaintiff's  unreasonable  de- 
lay to  seek  a  rescission  is,  in  law,  equivalent  to  an  affirmance 
of  the  release  and  he  is  bound  by  it.  {Faliey  v.  Detroit  United 
By.,  160  Mich.  629,  125  N.  W.  704.)  Section  5065,  Revised 
Codes,  provides  that  a  party  must  rescind  promptly.  He  has 
not  only  failed  to  rescind  promptly,  but  he  has  never  rescinded 
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at  alL  His  attempted  rescission  is  at  best  a  conditional  one 
only,  and,  as  we  have  shown,  a  rescission  must  be  complete  and 
entire;  it  cannot  be  made  upon  a  contingency  as  plaintiff  en- 
deavors in  his  replies  to  make  it,  that  is,  a  rescission  provided 
certain  things  are  shown.  He  admits  enough  to  show  that 
he  knew  about  it  long  prior  to  the  trial,  and  under  any  aspect 
of  the  case  he  retains  the  consideration,  on  top  of  which  he  re- 
covers a  judgment.  {Bock  v.  Ooodhart,  31  Misc.  Rep.  789,  65 
N.  Y.  Supp.  223 ;  Marten  v.  Pavl  0.  Bums  Wine  Co.,  99  Cal.  355, 
33  Pac.  1107;  Mortimer  v.  McMuUen,  202  111.  413,  67  N.  E.  20; 
Bell  V.  Keepers,  39  Kan.  105,  17  Pac.  785 ;  Fowler  v.  Meadow 
Brook  Water  Co.,  208  Pa.  473,  57  Atl.  959.)  Upon  plaintiff's 
own  admissions,  the  attempted  rescission  was  not  made  within 
a  reasonable  time,  and  the  question  is  therefore  one  for  the 
court  so  to  hold.  {Martin-Barris  Co.  v.  Jackson,  24  App.  Div. 
354,  48  N.  Y.  Supp.  586;  Money  Weight  Scale  Co.  v.  WooduHird, 
29  Pa.  Sup.  Ct.  142.) 

"What  the  jury  may  observe  when  sent  out  to  view  the  prem- 
ises in  dispute  can  under  no  circumstances  become  evidence, 
nor  can  the  jury  take  it  into  consideration  otherwise  than  as 
affording  them  means  to  better  understand  and  apply  the  evi- 
dence adduced."  {Wright  v.  Carpenter,  49  Cal.  607,  s.  c,  50 
Cal.  556 ;  People  v.  MUner,  122  Cal.  171,  54  Pac.  833 ;  Machader 
v.  Williams,  54  Ohio  St.  344,  43  N.  E.  324;  Close  v.  Samm,  27 
Iowa,  503 ;  City  of  Grand  Rapids  v.  Perkins,  78  Mich.  93,  43  N. 
W.  1037 ;  City  of  Detroit  v.  Detroit  etc.  By.  Co.,  112  Mich.  304, 
TON.  W.  573;  Bigelow  v.  Draper,  6  N.  D.  152,  69  N.  W.  570.) 

That  portion  of  instruction  No.  7  to  which  defendants  ob- 
jected should  not  have  been  submitted  to  the  jury,  and  it  was 
error  on  the  part  of  the  trial  court  to  overrule  the  objections 
made.  Section  8028,  Revised  Codes,  provides  that  juries  are  to 
be  instructed  in  accordance  with  the  provisions  of  this  section  on 
all  proper  occasions.  The  indiscriminate  giving  of  this  instruction 
is  condemned  by  the  courts,  unless  the  case  presents  justifiable 
reasons,  which  did  not  appear  herein.  (Thomas  v.  Oates,  126 
Cal.  1,  58  Pac.  315;  People  v.  Cuff,  122  CaL  589,  55  Pac  407; 
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People  V.  Dole,  122  Cal.  486,  68  Am.  St.  Rep.  50,  55  Pac.  581 ; 
Wood  V.  Los  Angeles  Traction  Co.,  1  Cal.  App.  474,  82  Pac. 
547.) 

Plaintiff  seeks  to  repudiate  the  release  and  still  to  retain  the 
money  paid  under  it.  He  has  wholly  failed  to  place  defendants 
in  statu  quo.  The  rule  requiring  a  party  attempting  to  rescind 
a  contract  to  do  so  completely  and  unconditionally  is  laid  down 
in  the  case  of  Barker  v.  Northern  Pacific  R.  Co.,  65  Fed.  460: 
**A  party  defrauded  has  his  option,  either  to  avoid  the  contract 
or  abide  by  it,  notwithistanding  the  fraud;  but  if  he  elect  to 
rescind,  he  must  do  so  in  toto,  and  restore  to  the  other  party 
whatever  he  has  received  upon  the  contract."  {Wiley  v.  How- 
ard, 15  Ind.  169 ;  Johnson  v.  Culver,  116  Ind.  278,  19  N.  E.  129 ; 
Westhafer  v.  Patterson,  120  Ind.  459,  16  Am.  St.  Rep.  330,  22 
N.  E.  414;  Johnson  School  Tp.  v.  Citizens'  Bank,  81  Ind.  515; 
RusseU  V.  Russell,  63  N.  J.  Eq.  282,  49  Atl.  1081 ;  Cole  v.  Smith, 
26  Colo.  506,  58  Pac.  1086;  Leake  v.  Ball,  116  Ind.  214,  17  N.  E. 
918;  Krag-Reynolds  v.  Oder,  21  Ind.  App.  333,  52  N.  E.  458; 
Morrow  v.  Moore,  98  Me.  373,  99  Am.  St.  Rep.  410,  57  Atl.  81 ; 
Marten  v.  Paul  0.  Bums  Wine  Co.,  99  Cal.  355,  33  Pac.  1107.) 

Mr.  Alexander  Mackel,  for  Respondent,  submitted  a  brief  and 
argued  the  cause  orally. 

MR.  JUSTICE  SANNER  delivered  the  opinion  of  the  court. 

The  respondent,  Paul  Miehalsky,  suffered  personal  injuries 
while  in  the  employ  of  the  appellant  brewing  company  and 
brought  this  action  to  recover  for  the  same.  As  detailed  in 
the  last  amended  complaint,  the  place  of  the  accident  and  the 
manner  of  its  happening  are  as  follows:  Near  the  southeast 
comer  of  the  company's  main  building  there  was  a  platform 
from  which  the  delivery  wagons  were  loaded.  This  platform 
was  about  two  and  a  half  feet  above  the  floor  upon  which  the 
kegs  or  barrels  of  beer  were  placed  for  loading,  and  the  kegs 
were  raised  from  the  floor  to  the  platform  by  means  of  a  lift. 
The  lift  consisted  of  endless  chains  to  which  were  attached  ''cer- 
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tain  long  iron  bars  or  hooks"  so  adjusted  as  to  take  hold  of  the 
kegs  or  barrels  and  raise  them;  and  these  chains  worked  over 
two  pulleys  or  rollers  to  which  power  was  imparted  by  means 
of  "a  certain  belt,  cogwheels,  and  gear."  It  is  alleged  that  this 
mechanism,  though  dangerous,  was  negligently  kept  exposed  and 
unguarded;  that  the  place  of  its  operation  was  insufficiently 
lighted;  that  the  respondent  had  been  employed  for  other  and 
safer  work  in  which  simple  tools  and  implements  only  were  re- 
quired and  which  did  not  take  him  near  said  mechanism;  that 
he  was  unfamiliar  with  it;  that  on  the  morning  of  the  accident 
he  was  ordered  by  his  superior,  the  appellant  Huddel,  to  leave 
the  work  for  which  he  had  been  employed  and  to  **help  load 
kegs  of  beer  by  means  of  the  aforesaid  elevator  and  hoist"  and 
to  generally  ''assist  the  teamsters  in  placing  upon  their  wagons 
all  such  articles  and  things  as  were  required  by  the  teamsters 
to  be  placed  thereon,  and  to  do  all  other  work  which  it  was 
necessary  and  proper  to  do  at  and  near  the  aforesaid  belt,  cog- 
wheels, elevator,  and  hoist";  that  he  was  unskilled,  inexperi- 
enced, ignorant  and  uninstructed  with  reference  to  the  dangers 

• 

connected  with  this  new  work  and  did  not  realize  them;  that 
in  the  doing  of  it  he  was,  as  a  matter  of  fact,  in  constant  danger 
of  being  brought  into  contact  with  the  loading  mechanism  and 
of  being  caught  by  it  and  injured;  that  no  sufficient  or  any 
warning  had  been  given  him;  that  while  in  the  course  of  this 
work  he  was  handing  some  article  to  a  teamster  he  came  into 
contact  with  the  rapidly  moving  belt,  was  caught  by  the  hooks 
or  bars  and  by  them  ''forcibly  brought  in  contact  with  other 
portions  of  the  machinery,  instrumentalities,  place,  wheels  and 
platform  in  such  manner  that  he  was  greatly  injured  thereby." 
Separate  answers  were  filed  denying  negligence  and  affirma- 
tively pleading  negligence  on  the  part  of  the  respondent,  his 
assumption  of  risk,  and  that  after  the  accident  he  did  for  a 
valuable  consideration  in  money  paid  by  the  brewing  company, 
"and  for  the  purpose  of  compromising  any  and  all  claims  of 
damages,"  make,  execute  and  deliver  to  the  company  a  full  re- 
lease and  satisfaction  of  all  such  claims  and  demands  "and  did 
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further  discharge"  the  company,  its  agents  and  employees,  from 
any  and  all  liability  in  the  premises. 

In  his  replies  the  respondent  denied  the  negligence  and  as- 
sumption of  risk  imputed  to  him  by  the  answers,  disclaimed  any 
definite  recollection  of  the  alleged  release,  and  averred  that  if 
he  signed  anything  of  the  kind  he  did  so  while  suffering  great 
pain  from  his  injuries  and  while  he  was  under  the  influence  of 
opiates  and  without  any  understanding  or  appreciation  of  what 
was  going  on;  that  not  until  after  the  answers  were  filed  and 
his  counsel  had  inspected  the  alleged  release  was  he  informed 
of  the  fact  that  his  signature  had  been  obtained  on  or  about 
May  14,  1909,  to  a  writing  in  which  for  the  sum  of  $50  he  pur- 
I>orted  to  release  all  claims  for  damages  on  account  of  his  in- 
juries ;  that  he  was  about  that  time  visited  by  defendant  Mueller 
and  another,  which  visit  was  followed  by  a  visit  of  his  wife ;  that 
when  his  wife  arrived  he  was  in  possession  of  $50  which  he  '*now 
believes  was  left  in  his  possession  by  said  Mueller";  that  she 
took  possession  of  said  money,  but  "neither  she  nor  this  plain- 
tiff knew  that  the  said  money  was  paid  as  a  release  in  full  or 
any  release  or  satisfaction  of  plaintiff's  claim  for  damages  on 
account  of  injuries  received  as  herein  stated;  and  •  •  • 
that,  if  the  said  money  was  paid  for  such  purpose,  plaintiff  now 
offers  and  tenders  to  defendants  herein  the  return  of  said  sum 
of  $50." 

Upon  the  trial  the  verdict  was  for  respondent  and  against 
the  brewing  company  and  Huddel,  the  damages  being  fixed  at 
$5,000.  Judgment  was  entered  accordingly.  Motion  for  new 
trial  was  made  and  denied.  From  the  judgment  and  from  the 
order  denying  the  motion  for  new  trial,  the  brewing  company 
and  Huddel  have  appealed. 

1.  The  first  contention  is  that  the  complaint  ** fails  to  state 
[1]  a  cause  of  action  under  the  rule  laid  down  in  Cunmdngs 
V.  Helena  etc.  Reduction  Co,,  26  Mont.  434,  [68  Pac.  852],  hold- 
ing that  although  the  absence  of  contributory  negligence  need 
not  be  pleaded,  if  the  complaint  shows  that  plaintiff's  own  act 
was  a  proximate  cause  of  the  injury,  it  must  also  state  his  free- 
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dom  from  negligence  in  doing  the  act."  This  rule  has  been  ap* 
plied  by  this  court  in  too  many  cases  to  admit  of  doubt  as  to 
its  existence  or  meaning.  Most  of  these  cases  are  collated  in 
Conway  v.  Monidah  Trust,  47  Mont.  269,  132  Pac.  26.  A 
cursory  review  of  them,  together  with  the  still  later  decision  in 
NUson  V.  City  of  Kalispell,  47  Mont.  416,  132  Pac.  1133,  wiU 
demonstrate  that  the  allegations  of  the  present  complaint  do 
not  bring  it  within  the  rule.  (See,  also,  Montague  v.  Hanson, 
38  Mont.  376,  99  Pac.  1063 ;  Hollenhack  v.  Stone  &  Webster  Eng. 
Corp.,  46  Mont.  559,  126  Pac.  1058.) 

2.  It  is  also  contended  that  the  replies  are  insufficient  because 
''plaintiff  seeks  conditionally  to  annul  and  rescind  the  release 
[2,3]  agreement  relied  upon  by  defendants,"  and  because  a 
tender  of  the  money  received  upon  the  execution  of  the  alleged 
release  is  not  sufficiently  pleaded.  We  do  not  construe  the  re- 
plies as  seeking  a  rescission,  conditional  or  otherwise.  A  rescis- 
sion is  available  where  the  consent  of  the  party  seeking  the 
rescission  was  actually  had,  but  was  given  by  mistake  or  ob- 
tained under  duress,  menace,  fraud,  or  undue  influence.  (Rev. 
Codes,  sec.  5063.)  To  say  that  rescission  is  sought  is  to  imply 
or  assume  that  the  party  seeking  it  acknowledges  the  existence 
of  something  to  rescind.  But  the  burden  of  the  replies  is  that 
if  the  signature  of  respondent  was  in  fact  procured  to  any  re- 
lease, it  did  not  represent  any  assent  or  act  of  his  mind;  that 
he  was  at  the  time  not  possessed  of  capacity  to  assent;  that  in 
short  there  was  no  contract,  and  any  paper  writing  purporting 
•to  be  such  should  be  disregarded.  It  is  entirely  beside  the 
question  to  say  that  the  plaintiff  might  have  acknowledged  the 
contract  and  sought  a  rescission  upon  the  ground  of  fraud.  He 
does  not  admit  the  contract,  and,  as  one  cannot  rescind  a  con- 
tract that  he  has  not  in  fact  made,  so  one  cannot  be  assumed 
to  seek  a  rescission  where  his  position  negatives  the  idea  of  any 
contract  to  be  rescinded. 

So  as  to  the  $50  which  he  admits  he  found  himself  in  posses- 
sion of  when  his  wife  came,  following  the  visit  of  Mueller.  He 
''now  believes"  that  Mueller  left  it,  but  he  did  not  know  that 
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it  was  left  as  payment  for  any  release,  and,  if  it  was  so  left, 
the  return  of  it  is  offered.  That  on  the  theory  of  a  rescission 
this  would  be  insufficient  as  a  tender  or  a  restoration  to  the 
other  party  of  the  benefits  received  need  not  be  gainsaid;  but, 
if  there  was  no  contract  to  rescind,  the  principle  invoked  by  ap- 
pellants has  no  application;  and  if,  as  a  matter  of  fact,  the 
money  was  a  gratuity  or  was  not  paid  or  received  as  considera- 
tion for  the  release,  no  return  at  all  was  due.  In  the  absence 
of  an  admission  that  the  money  was  paid  and  received  as  con- 
sideration for  the  release,  and  upon  the  respondent's  plea  of 
uncertainty  as  to  who  left  it  and  why  it  was  left,  we  think  the 
replies  went  quite  as  far  as  any  rule  of  good  faith  in  pleading 
could  require. 

3.  The  sufficiency  of  the  evidence  to  justify  the  verdict  is 
questioned.  Judging  from  the  cold  record,  it  would  seem  that, 
[4]  as  regards  all  the  essentials  of  liability,  the  appellants 
had  met  and  overcome  the  respondent  at  every  point.  Against 
the  bare  testimony  of  respondent,  four  witnesses  testified  that 
it  was  light  at  the  lift  when  the  accident  occurred ;  four  that  re- 
spondent had  worked  at  this  lift  several  times  prior  to  the 
accident ;  three  that  he  had  been  specifically  warned  of  the  dan- 
ger of  coming  into  contact  with  the  mechanism;  two  that  he 
actually  stepped  upon  the  revolving  shaft;  and  five  that  after 
the  accident  he  was  conscious  and  stated  that  it  was  due  to  his 
own  fault.  Just  why  the  jury  in  the  first  instance,  and  the 
trial  court  on  the  motion  for  a  new  trial,  deemed  the  unsup- 
ported testimony  of  the  plaintiff  to  be  superior  in  weight,  force, 
efficiency  or  influence  to  the  mass  of  definite  testimony  against 
it,  we  can  only  conjecture.  It  is  true  that  the  testimony  on 
behalf  of  the  appellants  was  given  by  persons  who  were  or  had 
been  in  the  employ  of  the  appellant  company;  there  was  testi- 
mony also  to  the  effect  that  before  Mueller  and  his  companion 
appeared  at  the  hospital  on  May  14,  the  occupied  cot  next  to 
respondent's  was  moved  and  an  unoccupied  one  put  into  its 
place;  that  a  screen  was  then  placed  about  respondent's  cot; 
and  that  pills  and  injections  were  administered  to  him,  which 
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had  the  effect  of  making  him  dizzy,  sleepy  and  without  appre- 
ciation of  what  was  taking  place.  It  may  be  that  the  jury 
believed  all  this  and  believed  that  it  was  designed  to  make  it 
easier  to  secure  from  the  respondent  a  release  of  all  claims  on 
account  of  the  serious  injuries  he  had  sustained,  for  the  pittance 
of  $50.  If  they  so  believed,  it  was  not  entirely  illogical  that  they 
should  then  discount  the  value  and  credibility  of  all  the  rest  of 
appellants'  case.  In  any  event,  the  weight  of  the  evidence  was 
for  the  jury,  and  we  may  not  disturb  their  conclusion,  if  it  is 
supported  by  evidence  sufficient,  if  credited,  to  sustain  the 
charge.  {Mattison  v.  Connerly,  46  Mont.  103,  126  Pac.  851; 
Robinson  v.  Cole,  46  Mont.  140,  126  Pac.  850.)  It  was  not 
necessary  that  the  plaintiff  should  sustain  the  charge  of 
£5]  negligence  as  to  all  of  the  particulars  pleaded,  but  it  is 
sufficient  if  actionable  negligence  was  shown  in  any  of  the  re- 
spects alleged.  (Riley  v.  Northern  Pac.  R.  Co,,  36  Mont.  545, 
93  Pac.  948 ;  Forquer  v.  Slater  Brick  Co.,  37  Mont.  426,  97  Pac. 
843.) 

Now,  the  testimony  of  plaintiff  is  to  the  effect  that  he  was 
hired  by  Mueller  to  move  machinery,  which  occupation  was 
pursued  at  a  point  remote  from  the  keg  lift;  that  he  was  later 
put  to  washing  vats;  that  he  had  never  worked  with  the  keg 
lift  until  the  morning  of  the  accident;  that  he  had  no  famil- 
iarity with  it  whatever  and  no  warning  of  its  dangers  was  given 
him ;  that  the  light  in  the  place  was  poor ;  that  he  was  ordered 
to  work  at  the  lift  by  Huddel,  who  told  him  to  hurry  up  and 
help  load  kegs  and  do  whatever  else  might  be  required;  that 
he  was  kept  busy  loading  kegs  upon  the  hooks  or  bars  above 
described ;  that  he  had  no  opportunity  to  observe  the  machinery 
closely  and  did  not  know  or  realize  its  points  of  danger;  that 
after  he  had  been  there  ten  or  fifteen  minutes  someone  on  the 
loading  platform  called  for  the  paste,  and  while  respondent 
was  picking  up  the  pot  of  paste  he  was  struck  by  a  belt  which 
he  had  not  before  seen,  pushed  or  dragged  into  the  lift,  and 
injured.  All  this  is  within  the  allegations  of  the  complaint,  and 
it  is  idle  to  say  that  it  does  not  establish  negligence  prima  facie  or 
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that  contributory  negligence  or  assumption  of  risk  must  neces- 
sarily be  inferred.  (McCabe  v.  Moniana  Central  R.  Co.,  30 
Mont.  323,  76  Pac.  701;  Hardesty  v.  Largey  Lumber  Co.,  34 
Mont.  151,  86  Pac.  29;  O'Brien  v.  CorrorRock  Island  Min.  Co., 
40  Mont.  212,  105  Pac.  724;  Stewart  v.  Pittsburg  &  Montwm 
Copper  Co.,  42  Mont.  200,  111  Pac.  723 ;  Forquer  v.  North,  42 
Mont.  272,  112  Pac.  439.) 

The  suggestion  is  made  that  when  respondent  was  picking  up 
[6]  the  pot  of  paste  he  was  not  engaged  in  the  business  of  his 
employer.  We  think  he  was.  He  had  been  directed  by  Huddel 
to  assist  in  loading  and  to  lend  a  hand  as  required.  A  stamp 
or  label  had  fallen  from  one  of  the  kegs ;  it  had  to  be  restored 
before  the  keg  could  go  out ;  and  the  paste  was  needed  to  restore 
it.  In  procuring  it  the  respondent  was  not  merely  complying 
with  the  request  of  a  teamster  for  paste,  but  he  was  doing  some- 
thing necessary  to  be  done  in  and  about  the  loading  of  the  beer 
and  executing  the  general  orders  which  had  been  given  him. 
Appellants  attempt  to  meet  this  by  asserting  that  Huddel  him- 
self was  a  mere  fellow-servant  and  not  a  superior;  but  we  cannot 
give  serious  consideration  to  this  in  view  of  the  allegations  of 
the  answers  and  of  the  extent  of  his  power  and  authority  as 
disclosed  by  the  evidence  before  us. 

It  is  further  said:  **The  evidence  on  behalf  of  plaintiff  is 
insufficient  to  •  •  •  supiwrt  his  contentions  that  he  was 
induced  to  execute  the  release  through  the  fraud  of  defend- 
ants." What  is  said  above  touching  this  subject  as  affected  by 
the  pleadings  applies  here.  The  contention  is  not  that  he  was 
induced  to  execute  the  release  through  the  fraud  of  defendants, 
but  that  he  did  not  execute  it  at  all  and  did  not  accept  any 
money  for  any  release.  His  evidence  is  consistent  with  that 
position  and  sufficient,  if  true,  to  support  it. 

4.  Error  is  assigned  on  the  giving  of  instructions  6,  7,  and  Z. 
Instructions  6  and  7  read  as  follows:  **(6)  You  are  instructed 
that  an  employer  must  indemnify  his  employee,  except  as  pre- 
scribed in  the  next  instruction,  for  all  that  he  necessarily  loses 
in  the  direct  consequence  of  the  discharge  of  his  duties  as  such. 
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or  of  his  obedience  to  the  directions  of  the  employer."  And 
"  (7)  You  are  instructed  that  an  employer  is  not  bound  to  in- 
demnify his  employee  for  losses  suffered  by  the  latter  in  conse- 
quence of  the  ordinary  risk  of  the  business  in  wHich  he  is 
employed."  These  instructions  are  substantially  a  reproduction 
[7]  of  sections  5242  and  5243,  Revised  Codes,  and  of  course  no 
error  could  be  predicated  upon  the  giving  of  them  in  a  proper 
case,  with  the  proper  limitations.  The  point  made  against  them  is 
that  the  exception  made  in  instruction  6,  to-wit,  the  condition 
described  in  instruction  7,  is  directed  to  the  assumption  of  risk 
alone,  leaving  no  room  for  the  defenses  of  contributory  negli- 
gence or  release  from  liability,  and  that  instruction  7  does  not 
define  what  ordinary  risks  are ;  in  other  words,  these  instructions 
tell  the  jury,  in  effect,  that  regardless  of  the  release,  if  given,  or 
of  contributory  negligence,  if  shown,  the  plaintiff  should  recover 
unless  the  accident  was  due  to  the  ordinary  risks  of  his  employ- 
ment, whatever  they  may  have  been.  With  equal  propriety  it 
might  also  be  added  that  instruction  6  does  not  even  require 
that  the  employer  should  have  been  negligent.  We  think  that, 
considering  these  instructions  alone,  there  is  force  in  appellants' 
contention,  although  the  language  in  instruction  6  that  the  loss 
for  which  the  employee  will  be  indemnified  must  be  **in  the 
direct  consequence"  of  the  discharge  of  his  duties  implicitly 
excepts  contributory  negligence.  As  a  general  rule,  it  is  excel- 
lent practice  to  follow  the  statute  in  framing  instructions,  tak- 
ing care  that  the  language  is  adapted  to  the  needs  of  the  given 
case.  Had  the  court  made  the  exception  in  instruction  6  broad 
enough  to  cover  all  the  instructions,  there  could  have  been  no 
criticism;  but  if  it  would  defeat  a  recovery  by  the  employee 
that  the  employer  was  not  negligent,  or  that  the  employee  was 
negligent,  or  that  the  employee  released  the  employer,  then 
clearly  instructions  6  and  7  were  inadequate.  The  instruc- 
tions, however,  must  be  taken  as  a  whole  (Stephens  v.  Elliott, 
36  Mont.  92,  92  Pac.  45),  and  it  is  incredible  that  the 
jury  eould  have  been  misled  by  the  merely  negative  inference 
to  be  drawn  from  instructions  6  and  7,  when  they  were  told  in 
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positive  terms  by  instruction  1  what  the  issues  were,  including 
the  special  defenses  of  contributory  negligence  and  the  release ; 
by  instruction  J  that,  to  warrant  a  recovery,  the  accident  must 
have  beeii  due  to  some  act  of  negligence  alleged  in  the  com- 
plaint; by  instruction  9  that,  if  the  release  was  signed  in  con- 
sideration of  the  sum  of  $50  which  the  respondent  kept  and  used 
after  learning  that  it  was  paid  to  him  for  that  purpose,  **he 
cannot  now  recover  in  this  action";  by  instructions  U  and  V 
that,  if  the  respondent  was  guilty  of  contributory  negligence, 
*'he  cannot  recover  in  this  action";  and  by  the  various  other 
instructions  what  the  risks,  ordinary  and  extraordinary,  were 
which,  under  any  possible  theory  of  the  ease,  the  respondent 
could  be  held  to  have  assumed.  Jurors  are  presumed  to  have 
average  intelligence  and  to  employ  it.  No  man  possessing  or 
employing  average  intelligence  could  infer  from  the  instructions 
as  a  whole  that  the  defenses  of  non-negligence,  contributory 
negligence,  and  release  by  contract  were  not  in  the  case.  We 
are  therefore  disinclined  to  direct  a  reversal  merely  because  of 
the  verbal  misprision  in  instructions  6  and  7. 

The  giving  of  instruction  Z  was  entirely  proper.  The  statu- 
tory provisions  touching  the  effect  of  evidence  should  be  given 
[8]  in  every  case.  The  doctrine  that,  "if  weaker  and  less  satis- 
factory evidence  is  offered  when  it  appears  that  stronger  and 
more  satisfactory  is  within  the  power  of  the  party,  the  evidence 
offered  should  be  viewed  with  distrust"  is  a  fundamental  canon 
of  all  proof.  In  no  case  can  it  be  a  valid  objection  to  it  that  any 
particular  party  i^  put  by  the  court  under  the  imputation  of 
having  withheld  the  best  evidence  available — that  is  for  the 
jury  to  say.  If  in  fact  he  has  not,  he  cannot  be  adversely 
affected  by  the  instruction;  and,  if  he  has,  his  is  just  the  case 
for  which  the  rule  was  made. 

5.  There  was  no  error  in  the  refusal  of  offered  instruction  K. 
[9]  It  asked  the  court  to  tell  the  jury  that  it  was  the  duty 
of  respondent  to  apprise  himself  of  any  danger  which  he  could 
**or  ought  to  have  discovered  by  the  proper  examination"  of 
the  machinery.     We  have  repeatedly  held  that  a  workman,  when. 
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ordered  from  one  part  of  the  work  to  another,  cannot  be  allowed 
to  stop,  examine  and  experiment  for  himself  in  order  to  ascer- 
tain if  the  place  assigned  to  him  is  a  safe  one.  {KMio  v.  North- 
western Improvement  Co.,  47  Mont.  314,  132  Pac.  419 ;  Hardesty 
V.  Largey  Lumber  Co.,  supra.) 

6.  So,  also,  the  court  properly  refused  to  instruct  the  jury 
that  there  was  no  evidence  that  the  machinery  was  unguarded, 
as  requested  by  offered  instruction  X.  The  respondent  says 
that  when  picking  up  the  pot  of  paste  he  was  struck  and  pushed 
by  the  belt,  but  a  guarded  belt  could  not  have  struck  or  pushed 
him.  The  appellants'  witnesses  say  that  he  stepped  upon  the 
revolving  shaft,  and  he  could  not  have  done  this  if  the  shaft 
was  covered.  All  the  testimony  is  that  he  was  loading  beer  on 
the  hooks  attached  to  the  endless  chain,  and  these  had  to  be  open 
for  that  work  to  be  done.  This  is  evidence  enough  to  furnish 
the  basis  for  the  application  to  the  testimony  of  whatever  the 
jury  may  have  ascertained  on  their  visit  of  inspection.  At  the 
request  of  appellants  the  jury  were  taken  to  view  the  premises 
[10]  and  machinery,  which  appellants  said  were  in  the  same 
condition  as  at  the  time  of  the  accident.  What  the  jury  saw  we 
do  not  know;  but  the  appellants  who  made  the  request  cannot 
now  complain  if,  in  the  absence  of  evidence  to  the  contrary,  this 
court  indulge  the  presumption  that  the  verdict  is  supported  by 
evidence  of  the  unguarded  condition  of  the  machinery,  assuming 
that  fact  to  be  necessary  to  give  verity  to  their  conclusions. 
Concerning  the  effect  to  be  given  to  an  inspection,  we  adhere 
to  what  was  said  in  Ferris  v.  McNally,  45  Mont.  20,  121  Pac. 
889. 

7.  The  court  could  very  well  have  submitted  to  the  jury  the 
special  interrogatory  requested  by  the  appellants:  **Was  the 
[11]  place  at  and  around  the  beer  elevator  reasonably  well 
lighted  at  the  time  plaintiff  was  injured  f"  The  submission  of 
such  interrogatories  is  to  be  commended,  particularly  in  cases 
where  the  answers  may  be  decisive.  It  has  a  tendency  to  keep 
the  jury  to  the  main  issues  and  is  often  a  great  aid  to  this  court 
in  ascertaining  the  precise  basis  upon  which  the  verdict  is  made 
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to  stand.  But  the  submission  of  such  questions  is  always  within 
the  discretion  of  the  trial  court,  especially  where  the  answer 
may  not  necessarily  determine  the  rights  of  the  parties;  hence 
the  refusal  is  not  subject  to  correction  by  us.  {Poor  v.  Madison 
River  Power  Co,,  41  Mont.  236,  108  Pac.  645.) 

8.  After  the  motion  for  nonsuit  was  denied,  appellants  were 
permitted  to  plead  and  prove  that  since  the  accident  the  brew- 
ing company  had  paid  to  the  respondent  monthly  sums  aggre- 
[12]  gating  $2,100,  and  the  fact  that  he  has  been  awarded 
the  further  sum  of  $5,000  is  characterized  as  a  miscarriage  of 
justice.  Granting  that  the  amounts  voluntarily  paid  by  the 
brewing  company  were  properly  shown  in  mitigation,  we  cannot 
say  that  the  jury  ignored  them.  The  respondent  suffered  griev- 
ous injuries;  he  has  sustained  an  incurable  deformity  and  his 
ability  to  do  physical  labor  is  permanently  impaired.  The 
grand  total  of  the  verdict  and  all  that  has  been  paid  respond- 
ent is  $7,150.  We  have  affirmed  judgments  for  more  than  this 
for  injuries  in  no  wise  more  serious. 

The  assignments  of  error  not  disposed  of  by  the  above  are 
either  without  merit  or  are  too  trivial  for  consideration  as  a 
ground  of  reversal. 

The  judgment  and  order  appealed  from  are  affirmed. 

Affirmed, 

Mr.  Chdsf  Justice  Bbantly  and  Mb.  Justice  Holiloway 
concur.    ■ 
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BROWN,  Appellant,  v.  ERB-HARPER-RIGNEY  CO.  et  al.. 

Respondents^ 

(No.  3,346.) 
(Submitted  June  12,  1913.    Decided  June  28,  1913.) 

[133  Pac.  691.] 

Keceivers  Pendente   Lite — Evidence — Insufficiency — Refusal  to 
Appoint — When  Proper. 

Beceivers  Pendente  Lite — Evidence — Insufficiency. 

1.  A  mercantile  company  made  an  assignment  of  its  property  for  the 
benefit  of  its  creditors.  E.  purchased  the  property  from  the  assignee, 
executing  and  delivering  to  B.,  as  trustee  for  the  creditors,  a  mortgage 
as  security y  under  the  terms  of  which  the  proceeds  were  to  be  applied  to 
a  discharge  of  the  claims  of  the  creditors.  Under  the  terms  of  sale 
E.  had  the  right  to  sell  the  goods  in  the  regular  course  of  business, 
being  required,  however,  to  make  a  monthly  accounting  to  the  trustee. 
Alleging  breach  of  the  terms  of  sale,  the  trustee  commenced  suit  against 
E.  to  foreclose  the  mortgage,  and  asked  that  a  receiver  pendente  lite 
be  appointed.  Heldj  that  refusal  to  appoint  a  receiver  was  proper, 
it  appearing  that  the  proceeds  of  sales  were  being  applied  to  the  pur- 
pose provided  in  the  mortgage  and  that  the  creditors  were  not  suffering 
or  likely  to  suffer  any  substantial  injury  before  final  decree. 

Same — Showing  Necessary  to  Justify  Appointment. 

2.  A  receiver  pendente  lite  should  only  be  appointed  upon  a  strong 
showing  that  such  officer  is  necessary  to  preserve  the  property  in  con- 
troversy pending  an  adjustment  of  the  ultimate  rights  of  the  parties. 

[As  to  when  the  appointment  of  a  receiver  is  proper,  see  the  note 
in  72  Am.  St.  Bep.  29.  As  to  the  right  of  appointment  before  suit  is 
instituted,  see  the  note  in  Ann.  Cas.  1912B,  236.] 

Apx>edl  from  District  Court,  Yellowstone  County;  Oeo.  W. 
Pierson,  Judge. 

Action  by  C.  F.  Brown,  trustee,  against  the  Erb-Harper- 
Rigney  Company  and  others  to  foreclose  a  chattel  mortgage. 
Prom  an  order  refusing  to  appoint  a  receiver  pendente  lite, 
plaintiff  appeals.    Affirmed. 

Mr,  F.  B.  Reynolds,  for  Appellant,  submitted  a  brief  and 
made  oral  argument. 

Under  the  law  applicable,  and  especially  in  view  of  the  cir- 
emnstances  of  this  particular  case,  the  provisions  that  mortgagor 
ahould  remain  in  possession  of  the  stock  of  goods^  sell  the  same 

iSlUai.— a 
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in  the  regular  course  of  trade  and  account  therefor  constituted 
a  personal  covenant  on  the  part  of  the  mortgagor  which  could 
not  be  assigned.  (Jones  on  Chattel  Mortgages,  5th  ed.,  par. 
459 ;  Daggett  v.  McClintock,  56  Mich.  51,  22  N.  W.  105 ;  Barnard 
V.  Eaton,  56  Mass.  294.)  It  would  seem  clear,  therefore,  that 
when  mortgagor  Erb  disposed  of  his  entire  interest  in  the  per- 
sonal property  and  completely  severed  his  connection  with  the 
business,  he  violated  both  the  spirit  and  the  letter  of  the  mort- 
gage in  question,  was  in  default  in  one  of  the  essential  condi- 
tions of  the  mortgage,  and  that  by  reason  thereof  the  mortgagee 
had  the  right  to  declare  the  whole  amoimt  of  the  indebtedness 
secured  by  the  mortgage  due  and  payable,  and  to  commence  thia 
action  of  foreclosure. 

When  a  mortgagor  defaults  in  the  conditions  of  his  mortgage, 
his  rights  under  such  mortgage  immediately  cease,  and  the 
mortgagee  has  the  right  to  have  the  mortgaged  property  pre- 
served intact  to  satisfy  his  claim.  Even  though  defendant  Erb 
himself  had  been  in  possession  of  said  property  and  was  eon- 
tinuing  the  sale  thereof  in  accordance  with  the  terms  of  the 
mortgage,  yet  if  he  was  in  default  by  reason  of  his  failure  to 
comply  with  any  other  conditions  of  said  mortgage  whereby  it 
might  be  foreclosed,  his  rights  to  so  continue  in  possession  and 
carry  on  the  business  would  immediately  terminate  upon  a  for- 
feiture being  declared  by  reason  of  such  default,  and  the  mort- 
gagee would  have  the  right  to  take  possession  of  the  property 
and  hold  it  for  the  satisfaction  of  his  claim.  If,  under  such 
circumstances  and  after  default,  Mr.  Erb  should  persist  in  con- 
tinuing to  sell  the  goods  in  the  regular  course  of  trade  or 
otherwise,  the  court  should  appoint  a  receiver  of  the  property 
to  prevent  him  from  so  doing,  so  that  the  property  might  not 
be  depleted,  thereby  materially  injuring  the  security.  Such 
appointment  would  be  justified  either  under  subsection  2  of 
section  6698,  Revised  Codes,  or  under  subsection  6.  This  prin- 
ciple may  be  applied  to  the  case  at  bar  with  equal,  if  not 
greater,  force  than  if  the  assignment  of  the  mortgagor's  inter- 
est in  the  property  in  question  had  not  been  made.     (See  State 
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Journal  Co,  v.  Commonwealth  Co.,  43  Kan.  93,  22  Pac.  982.) 
A  receiver  may  be  appointed  to  keep  property  in  statu  quo. 
(H,  B.  Claflin  Co,  v.  Furtick,  119  Fed.  429.)  Where  the  mort- 
gage provides  that  the  mortgagor  is  to  remain  in  possession  of  the 
stock  of  goods  and  sell  the  same  in  the  regular  course  of  busi- 
ness, but  he  neglects  so  to  do,  a  receiver  may  be  appointed 
pendente  lite'  ey en  without  notice.  {O'Donnell  v.  First  Nat, 
Bank,  9  Wyo.  408,  64  Pac.  337.)  *'Upon  a  breach  of  the  condi- 
tions of  a  chattel  mortgage,  an  absolute  title  to  the  property 
thereupon  vests  at  once  without  possession,  in  the  mortgagee." 
(Jones  on  Chattel  Mortgages,  sec.  699;  Heyland  v.  Badger,  35 
Cal.  404;  Mathew  v.  Mathew,  138  Cal.  334,  71  Pac.  344;  Sum- 
mervUle  v.  Stockton  Milling  Co,,  142  Cal.  529,  76  Pac.  243.) 
If,  upon  a  breach  of  the  conditions  of  a  chattel  mortgage,  the 
mortgagee  is  entitled  to  immediately  take  possession  of  the 
mortgaged  property,  then  it  would  seem  clear  that  he  would 
have  the  right  to  have  the  mortgaged  property  preserved  intact 
to  satisfy  his  claim  against  it,  and  if,  instead  of  summarily 
taking  possession,  he  chooses  to  foreclose  his  mortgage  through 
the  court,  he  would  have  the  right  to  have  a  receiver  appointed 
when  it  appears  that  without  such  an  appointment  a  consider- 
able portion  of  the  property  will  be  disposed  of  by  piecemeal,  so 

« 

that  it  cannot  be  followed  and  the  security  be  thus  materially 
injured. 

Messrs.  0.  P,  Ooddard  and  C,  L.  Harris,  for  Respondents, 
submitted  a  brief;  Mr,  Ooddard  argued  the  cause  orally. 

The  record  shows  that  the  creditors,  represented  by  the 
trustee,  were  secured  by  mortgage  on  real  estate  owned  by  Erb, 
in  addition  to  the  chattel  mortgage,  and  neither  the  complaint 
in  the  foreclosure  of  chattel  mortgage  nor  the  petition  for  a 
receiver  shows  that  the  property  mortgaged  as  security  to  the 
creditors  is  not  ample  security  for  the  payment  of  the  debts, 
and  unless  the  petition  shows  upon  its  face  a  condition  of 
affairs  that  would  satisfy  the  court  that  the  security  is  not 
ample,  or  that  the  debtors  are  insolvent,  or  that  there  is  danger 
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of  the  mortgaged  property  being  squandered  or  misappropriated, 
a  court  of  equity  would  not  allow  the  extraordinary  remedy  of 
a  receiver  to  be  invoked. 

The  doctrine  has  frequently  been  laid  down  by  this  and  other 
courts,  that  the  power  of  a  court  to  appoint  a  receiver  must  be 
exercised  with  great  care  and  the  utmost  caution,  and  with  due 
regard  for  the  interests,  as  well  as  the  legal  rights,  of  all  parties 
sharing  in  the  property.  This  language  was  used  in  the  case 
of  Fluker  v.  Emporia  City  By.  Co.,  48  Kan.  577,  30  Pac.  18, 
and  was  quoted  with  approval  by  this  court  in  the  case  of 
Jacobs  V.  Jacobs  Mercantile  Co.,  37  Mont.  321,  96  Pac.  723. 
This  court  in  the  same  case  quoted  with  approval  from  the  case 
of  Hickey  v.  Parrot  Silver  &  Copper  Co.,  25  Mont.  164,  64  Pac. 
330,  as  follows:  **The  power  to  appoint  a  receiver  is  to  be  exer- 
cised sparingly,  and  not  as  of  course.  A  strong  showing  should 
be  made,  and  even  then  the  authority  must  be  exercised  with 
conservatism  and  caution." 

And  in  the  same  case  this  court  quoted  with  approval  from 
the  case  of  Benepe-Owenhouse  Co.  v.  Scheidegger,  32  Mont.  424, 
80  Pac.  1024,  as  follows:  '^The  appointment  of  a  receiver  is  an 
extraordinary  remedy,  to  be  resorted  to  only  in  cases  of  emer- 
gency." This  court  in  the  same  case  quotes  the  text  of  Mr. 
High,  in  his  work  on  Beceiveis,  third  edition,  section  3,  which 
announces  the  same  principle  in  strong  language.  The  ap- 
pointment of  a  receiver  is,  to  a  considerable  extent,  a  matter 
resting  in  the  discretion  of  the  court.  (High  on  Receivers,  3d 
ed.,  sec.  7.) 

In  a  suit  to  recover  the  possession  of  property,  the  appoint- 
ment of  a  receiver  to  take  possession  of  said  property,  pending 
litigation,  is  a  matter  resting  in  the  judicial  discretion  of  the 
.  court,  and  should  be  determined  with  a  view  to  the  protection 
of  the  rights  of  all  parties.  Such  appointment  should  not  be 
made,  unless  it  appears  that  the  property  will  otherwise  be  in 
danger,  and  that  there  is  a  reasonable  probability  that  the  claim- 
ant will  ultimately  prevail  in  the  suit.  {Moore  v.  Bank  of 
British  Columbia,  106  Fed.  574.)     In  matters  involving  the  dis- 
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cretion  of  the  lower  court,  this  court  will  not  interfere,  espe- 
cially when  the  evidence  upon  which  the  lower  court  based  its 
decision  is  conflicting.  {Anaconda  Copper  Min,  Co.  v.  Butte 
&  Boston  Min.  Co.,  17  Mont.  519,  43  Pac.  924 ;  Heinze  v.  Boston 
&  M.  Copper  etc.  Mm.  Co.,  20  Mont.  528,  52  Pac.  273 ;  Parrot 
Silver  &  Copper  Co.  v.  Heinze,  25  Mont.  139,  87  Am.  St.  Eep. 
386,  53  L.  R.  A.  491n,  64  Pac.  326,  21  Morr.  Min.  Rep.  232; 
Craver  v.  Stapp,  26  Mont.  314,  67  Pac.  937 ;  Macdonald  v.  Oer- 
rick,  29  Mont.  372,  74  Pac.  1083.) 

The  petition  for  the  appointment  of  a  receiver  in  this  case 
fails  to  show  any  sufficient  grounds  or  reason  therefor,  and  the 
evidence  clearly  shows  that  the  business  is  being  conducted  in 
the  same  manner  as  it  had  been  conducted  prior  to  the  change 
of  i>ossession  of  the  mercantile  concern,  and  that  the  change  of 
possession  has  been  acquiesced  in  by  the  trustee  since  the  change, 
and  that  the  present  management  has  added  nearly  $3,000  to  the 
stock  since  taking  it  over,  and  is  selling  the  property  in  the 
usual  course  of  business,  and  applying  the  proceeds  according 
to  the  terms  of  the  mortgage,  and  the  evidence  further  shows 
that  there  has  been  no  conversion  of  the  proceeds  by  the  new 
management,  and  that  there  is  no  danger  of  any  conversion  or 
misappropriation.  The  record  further  shows  that  there  has 
been  no  breach  or  default  in  the  terms  of  the  mortgage  that 
would  entitle  the  appellant  trustee  to  foreclose  the  mortgage, 
and  if  he  is  not  entitled  to  foreclose  his  mortgage  by  reason  of 
the  breach  of  some  condition  or  conditions  of  the  mortgage,  or 
some  default  in  the  payment  of  the  moneys  thereby  secured, 
then,  certainly,  no  receiver  to  take  charge  of  the  mortgaged 
property  would  be  appointed  by  a  court  of  equity,  pending  fore- 
closure proceedings. 

Counsel  for  appellant  relies  principally  upon  the  failure  of 
the  mortgagor  Erb  to  remain  in  possession  of  the  said  goods  and 
chattels,  and  to  dispose  of  them  in  the  regular  course  of  busi- 
ness, and  allege  in  the  complaint  that  it  was  with  the  distinct 
understanding  that  he  was  to  so  remain  in  possession  of  said 
stock  of  goods  and  carry  on  the  hardware  business  in  conne<s 
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tion  therewith.  This  is  a  gratuitous  statement,  there  being  no 
stipulation  in  the  mortgage  that  Erb  was  to  remain  in  posses- 
sion of  said  stock  of  goods,  and  even  if  the  terms  of  the  mort- 
gage could  be  so  construed,  the  respondent  has  failed  to  allege 
any  fraud  or  collusion  of  the  parties,  or  any  facts  showing  that 
the  creditors  have  been,  or  will  be,  in  any  way  injured  by  the 
conduct  of  the  business  under  the  present  management,  or  that 
there  has  been,  or  is  likely  to  be,  any  misappropriation  of  the 
property,  or  proceeds  of  the  sale  thereof,  by  the  present  man- 
agement ;  all  of  the  allegations  in  any  way  concerning  this  mat- 
ter being  simply  statements  of  conclusions  of  law. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

Action  to  foreclose  a  chattel  mortgage.  This  appeal  is  from 
an  order  of  the  district  court  refusing  to  appoint  a  receiver 
[1]  pendente  lite.  On  February  3,  1912,  the  defendant 
Erb-Harper-Rigney  Company,  a  mercantile  corporation  doing 
business  at  Laurel,  Yellowstone  county,  being  financially  em- 
barrassed, made  an  assignment  of  all  its  property,  real  and  per- 
sonal, to  George  P.  Clawson  for  the  benefit  of  its  creditors. 
Clawson  immediately  qualified  as  such  assignee  and  entered  upon 
the  discharge  of  his  duties.  On  June  8,  1912,  under  an  order 
of  the  district  court  of  Yellowstone  county,  the  creditors  of  the 
corporation  consenting  thereto,  the  assignee  sold  and  conveyed 
all  the  property  to  the  defendant  Erb,  a  stockholder  and  the 
manager  of  the  corporation.  The  consideration  of  the  sale  was 
the  assumption  by  Erb  of  the  indebtedness  of  the  corporation, 
amounting  in  all  to  $24,450.87.  Thereupon  Erb  executed  and 
delivered  to  the  plaintiff,  as  trustee  for  the  benefit  of  the  credit- 
ors and  to  secure  the  indebtedness  due  them,  a  mortgage  upon 
certain  real  estate,  including  all  owned  by  the  corporation  at 
the  date  of  the  assignment,  and  certain  other  belonging  to  Erb 
in  his  own  right.  He  also,  and  for  the  same  purpose,  executed 
8  chattel  mortgage  upon  the  stock  of  merchandise  theretofore 
owned  by  the  corporation,  consisting  of  hardware,  farming  im- 
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plements,  etc,  together  with  the  bills  receivable  and  accounts 
due  it  from  its  customers.  The  real  estate  mortgage,  it  seems, 
was  to  run  for  the  period  of  two  years,  though  this  fact  does 
not  distinctly  appear.  The  chattel  mortgage  contained  this  pro- 
vision: **That  said  mortgagor  shall  remain  in  possession  of  and 
sell  and  dispose  of  the  above-described  goods  and  chattels  in  the 
regular  course  of  business  for  the  benefit  of  the  mortgagee  and 
that  an  accounting  shall  be  made  by  the  mortgagor  to  said  trus- 
tee on  the  first  of  each  and  every  month  during  the  time  this 
mortgage  is  in  force,  and  the  proceeds  of  the  sales,  after  deduct- 
ing the  expenses  of  the  business  not  to  exceed  $150  per  month 
together  with  taxes,  insurance  and  the  interest  on  a  real  estate 
mortgage  held  by  B.  Vaughn,  of  Laurel,  Montana,  for  $2,400, 
shall  be  turned  over  to  said  trustee  by  said  mortgagor  and  shall 
be  held  by  said  trustee  and  shall  be  applied  on  said  indebted- 
ness by  said  trustee  whenever  the  sums  in  his  hands  shall  amount 
to  10  per  cent  of  the  total  indebtedness."  It  describes  the  debts 
secured  as  evidenced  in  part  by  promissory  notes,  and  in  part 
by  open  accounts  due  and  payable  at  different  dates.  It  fur- 
ther provides:  ''In  case  of  default  in  the  payment  of  the  afore- 
said principal  sums  of  money,  or  any  part  thereof,  then  it  shall 
be  optional  with  said  party  of  the  second  part,  the  mortgagee, 
and  obligatory  on  him  at  the  request  of  a  majority  (in  number 
and  amount)  of  the  creditors  to  consider  the  whole  of  said 
principal  sums  immediately  due  and  payable,  and  immediately 
to  enter  in  and  sell  all  and  singular  the  premises  hereby  granted, 
and  to  sell  and  dispose  of  the  same  and  all  benefit  and  equity 
of  redemption  of  the  said  mortgagor  according  to  law.  •  •  • 
It  is  further  agreed  by  the  parties  hereto  that  at  the  expiration 
of  this  mortgage  it  shall  be  renewed  for  the  period  of  one  year 
from  the  date  of  expiration." 

Upon  the  execution  of  the  mortgages  the  defendant  Brb  took 
possession  of  the  property  and  proceeded  to  sell  the  merchandise 
in  the  regular  course  of  business.  He  continued  to  do  so  until 
June  22,  1912.  On  this  date  he  sold  to  Fred.  Darrow  51  per 
cent  of  his  equity  under  the  mortgages,  and  to  defendant  Big- 
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ney  33  per  cent,  who,  having  assumed  to  discharge  the  debts 
secured  thereby  in  proportion  to  the  amounts  of  their  respective 
shares,  thereafter  conducted  the  business  under  the  firm  name 
of  Darrow  &  Erb.  This  arrangement  was  continued  until  Octo- 
ber 1,  when  Bigney  sold  his  interest  to  defendant  Steele,  who 
assumed  Rigney's  obligation.  On  January  22,  1913,  Erb  repur- 
chased the  interest  theretofore  sold  to  Darrow,  and  thereafter, 
on  February  19,  sold  his  entire  interest  to  defendant  Harris. 
This  action  was  brought  on  April  11.  At  that  time  Steele  and 
Harris  owned  and  were  in  possession  of  the  entire  property  sub- 
ject to  the  mortgage. 

The  complaint,  after  making  a  statement  substantially  as 
above,  alleges  that  from  and  after  the  transfer  to  Harris  on 
February  19,  Erb  ceased  to  have  any  further  interest  in  the 
business ;  that  he  has  not  been  in  the  possession  of  the  property, 
and  has  not  rendered  any  accounting  to  plaintiff;  that  he  has 
not  paid  the  debts  secured  by  the  mortgage,  or  any  part  of 
them,  except  the  sum  of  $1,517.72;  that  the  balance  with  interest 
is  wholly  due  and  unpaid,  and  that  by  virtue  of  the  option  con- 
tained in  the  mortgage,  and  upon  request  by  a  majority  of  the 
creditors,  to  whom  is  due  the  greater  portion  of  the  indebted- 
ness, the  plaintiff  has  elected  to  declare  the  whole  thereof  im- 
mediately due  and  payable.  The  prayer  is  for  the  usual  decree 
in  foreclosure,  and  for  costs,  including  attorneys'  fees. 

The  material  allegations  of  the  petition  for  the  appointment 
of  the  receiver  are  substantially  the  following :  That  it  was  the 
understanding  by  the  creditors,  and  it  was  part  of  the  arrange- 
ment whereby  the  mortgage  was  given,  that  the  defendant  Erb 
was  to  give  the  business  his  personal  attention  and  supervision; 
that  the  obligation  assumed  by  him  was  personal  to  the  credit- 
ors ;  that  he  has  not  continued  in  possession  of  the  property  as 
in  the  mortgage  provided,  but  has  sold  it  in  bulk,  and  has  ceased 
to  have  any  interest  therein  or  in  the  business ;  that  the  property 
has  gone  into  the  possession  of  defendants  Steele  and  Harris; 
that  through  the  sales  made  by  him,  Erb  received  a  valuable 
consideration,  for  which  he  has  failed  to  account  to  plaintiff; 
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that  Steele  is  a  resident  of  the  state  of  Colorado ;  that  neither  he 
nor  Harris  is  personally  conducting  said  business;  that  these 
defendants  are  selling  said  property  in  the  usual  course  of  busi- 
ness, and  will  continue  to  do  so  unless  a  receiver  is  appointed; 
that  by  reason  of  said  sales  the  mortgaged  property  will  be 
materially  injured;  and  that  it  is  therefore  necessary  for  the 
protection  of  the  creditors  that  a  receiver  be  appointed  pending 
the  action. 

The  hearing  was  had  after  notice,  upon  afSdavits  and  oral 
testimony.  While  there  was  some  controversy  upon  the  question 
whether  the  dealings  had  by  Erb  with  Darrow,  Steele,  Rigney 
and  Harris  were  consented  to  by  the  plaintiff,  the  evidence  shows 
clearly  that  Erb  was  never  in  the  active  conduct  of  the  business, 
but  that  it  was  conducted  by  Rigney  prior  to  the  date  of  the 
assignment,  and  that  it  has  been  conducted  by  him  since  the 
6xecuti(Hi  of  the  mortgage,  and  this  with  full  knowledge  by 
the  plaintiff  and  the  creditors.  Since  Erb  took  charge  under 
the  mortgage,  Rigney  has  been  making  sales  in  the  usual  way. 
Prior  to  Erb's  sale  to  Steele  and  Harris,  Rigney  kept  strict  ac- 
count of  all  transactions.  He  deposited  the  proceeds  of  sales  to 
the  credit  of  the  plaintiff  and  Erb  in  strict  accordance  with 
their  instructions,  and  they  have  been  devoted  by  the  plaintiff 
to  the  discharge  pro  ianto  of  the  claims  of  the  creditors.  So, 
also,  the  evidence  discloses  that  he  was  in  charge  for  Harris  and 
Steele,  and  was  pursuing  this  course  at  the  time  this  action  was 
commenced.  There  has  been  no  diversion  or  misappropriation 
of  any  of  the  property  or  proceeds  of  sale.  The  sales  of  the 
different  interests  by  Erb  were  in  fact  all  subject  to  the  rights 
of  plaintiff  and  the  creditors,  and  were  understood  to  be  so  both 
by  himself  and  the  plaintiff;  the  purpose  in  each  case  being  to 
substitute  the  purchasers  in  Erb's  place  to  carry  out  the  terms 
of  the  mortgage  contract.  In  none  of  the  transactions  did  Erb 
receive  any  money,  but  merely  exchanged  his  equity  in  the 
property  for  equities  in  real  estate  which  was  also  subject  to 
encumbrances.  In  short,  Erb  and  the  other  defendants  have 
faithfully  observed  all  the  terms  of  the  mortgage,  except  that 
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Erb  has  not  been  at  aU  times  actually  in  physical  poss^ion  of 
fhe  rrtgaged  property  and  in   personal   management  of  the 
b^i^r    Itt  true  that  the  net  result  to  the  creditors  has  not 
wlTr^e   only  one  small  dividend  having  been  paid  to  them 
dull  the  year  of  1912.    This  fact  is  explained  by  the  stat. 
lent  of  RigBcy  that  when  the  mortgage  was  executed  and  he 
A  llrZ  under  Erb,  the  season  for  the  sale  of  farm  im- 
resumed  '^^^l^l^^'^^lJ^^;^  ^ad  passed,  and  hence  that  sales 
'        uled    X  Js  V  ly  to   other   portions   of  the  stock.    He 
:Z^rL^^\o^^^-'  that  if  the  busine.  ahould  be 
aUord  to  go  on  without  interference,  the  sales  for  the  season 
oi  1913  would  produce  funds  enough  to  make  substantial  pay- 
of  1913  wouia  p  observed  that  it  is  not  alleged, 

ment  to  the  creditors.    It  wiu  oc 

either  in  the  complaint  or  in  the  petition,  that  Erb  «  not  en- 
ely  solvent  and  able  to  meet  all  the  demands  of  the  creditors 
or    hat  the  real  estate  held  under  the  other  mortgages  is  not 
Iply  sufficient  to  secure  VW    The  evidence  do^  not  disclose 
what  the  facts  in  this  connectio.  are.    The  breach  of  the  con- 
tract alleged  as  the  ground  upon  wMch  foreclosure  is  sought  is 
that  the  obligation   assumed   thereunder   was  personal  to  the 
creditors,  and  that  Erb  has  failed  to  continue  m  possession  of 
the  property  and  give  the  business   his   ,erson«il  supervision. 
Assuming  that  the  plaintiff  may,  on  this  gr.„nd,  mamtam  his 
action  for  foreclosure  prior  to  the  maturity. of  ^he  mortgage,  do 
the  facts  disclosed  warrant  the  appointment  o-  the  receiver  t 
The  statute  itself  (R*v.  Codes,  sec.  6698),  in  om  opinion,  an- 
swers this  inquiry  in  the  negative.    It  requires  a  sowing  that 
the  property  is  in  danger  of  being  lost,  removed  oitenally 
injured     It  will  be  noticed  that  the  ground  of  the  tpij^ation 
is  that  by  reason  of  sales  being  made  by  defendants,     mort- 
gaged property  may  be  materially  injured  unless  a  r.,,,,  i, 
fppointed     This  statement  is  a  mere  bald  conclusion  d  j, 
wHhout  support  in  the  facts  proved.    The  --^f  ^«;Sro- 
yides  for  the  sales  just  as  they  are  being  made.    It  w^ell 
known  and  understood  at  the  time  the  mortgage  was  e^ted 
that  the  stock  was  not  of  sufficient  value  to  secure  aU  thej^bt- 
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edness.  The  very  purpose  of  it  was  to  have  the  business  con- 
tinue, and  thus  to  preserve  the  value  of  the  security.  While 
the  defendant  Erb  is  not  personally  in  charge  of  the  business, 
sales  are  being  made,  and  the  proceeds  are  being  devoted  to  the 
discharge  of  the  claims  of  the  creditors  in  strict  conformity  with 
the  terms  of  the  mortgage.  Hence  the  creditors  are  not  suffer- 
ing any  injury,  nor  is  their  security  being  impaired  further  than 
as  a  consequence  of  the  depletion  of  the  stock,  a  result  which 
must  necessarily  follow  from  an  observance  of  the  terms  of  the 
mortgage;  for  it  is  provided  therein  that  Erb  shall  sell  the 
property  and  account  for  the  proceeds.  If  this  provision  is 
observed,  the  creditors  cannot  suffer  injury. 

The  remedy  of  a  receivership,  drastic  and  violent  as  it  is  in 
[2]  effect,  because  it  deprives  the  defendant  in  limine  of  the 
possession  of  his  property,  should  not  be  allowed  in  any  case 
except  upon  a  statement  of  facts  showing  that  it  is  necessary  to 
prevent  injury  to  the  rights  of  the  plaintiff  pending  the  action. 
**The  power  to  appoint  a  receiver  is  to  be  exercised  sparingly 
and  not  as  of  course.  A  strong  showing  should  be  made,  and 
even  then  the  authority  must  be  exercised  with  conservatism  and 
caution."  {Hickey  v.  Parrot  Silver  &  Copper  Co,,  25  Mont. 
164,  64  Pac.  330.)  "The  appointment  of  a  receiver  is  an  extra- 
ordinary remedy,  to  be  resorted  to  only  in  cases  of  emergency." 
{Benepe-Owenhoiise  Co.  v.  Scheidegger,  32  Mont.  424,  80  Pac. 
1024.)  The  exercise  of  the  power  is  lodged  in  the  discretion  of 
the  court,  but  the  discretion  is  not  arbitrary.  It  must  be  exer- 
cised in  conformity  with  the  rule  that  a  receiver  is  necessary  as 
an  auxiliary  to  the  attainment  of  the  ends  of  justice,  by  the 
preservation  of  the  property  in  controversy  pending  an  adjust- 
ment of  the  ultimate  rights  of  the  parties.  (High  on  Receivers, 
3d  ed.,  sec.  19.) 

Since  it  appears  that  the  property  involved  here  is  being 
devoted  to  the  purposes  for  which  it  was  set  apart  by  the  parties, 
and  that  the  creditors  are  not  suffering,  nor  are  liable  to  suffer, 
any  substantial  injury  before  final  decree,  we  do  not  think  the 
district  court  abused  its  discretion  in  denying  the  application. 
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The  appointment  of  a  receiver  would  serve  no  useful  purpose, 
but  would  tend  rather  to  impair  the  value  of  the  security  by 
subjecting  it  to  the  expense  which  is  always  a  necessary  incident 
of  a  receivership. 
The  order  is  affirmed* 

!Affltfned. 

Me.  Justice  Holloway  and  Mb.  Justice  Sanneb  concur. 


STATE  EX  eel.    LANG,    Eelatob,    v.    PUENISH  et  al., 

County  Commissionebs,  Respondents. 

(No.  3,351.) 
(Submitted  June  23,  1913.    Beeided  July  7,  1913.) 

[134  Pac.  297.] 

Mandamus — New  Counties — Exclusion  of  Territory — *^Qtial%fied 
Electors ' ' — Quasi-judicial  Duties  of  Commissioners — With- 
drawal  of  Signatures — Burden  of  Proof — Petitions — Protests 
— Date  of  Filing. 

Words  and  Phrases— "Qualified  Elector." 

1.  Unless  otheripvise  indicated  in  the  particular  Act  before  a  court  for 
construction,  the  term  "qualified  elector"  means  one  who  possesses  the 
qualifications  prescribed  by  section  2,  Article  IX  of  the  Constitution. 

New    Counties — Exclusion    of    Territory — Signers — "Qualified    Electors"— 
Definition. 

2.  Held,  under  the  rule  declared  in  paragraph  1,  aupra^  that  by  the 
expression  "qualified  electors/'  as  used  in  section  2,  Chapter  133,  Laws 
of  1913,  pago  484,  in  the  provision  that  a  petition  for  the  exclusion 
of  territory  from  a  proposed  new  county  shall  be  signed  by  at  least 
one-half  of  the  qualified  electors  residing  in  such  territory,  such  per- 
sons are  meant  who  possess  the  necessary  constitutional  qualifications, 
and  not  electors  whose  names  appear  on  the  great  register  of  voters. 

Elections — Registration — Purpose  of. 

3.  Registration  is  no  part  of  the  qualifications  of  an  elector;  it  is 
merely  a  method  of  ascertaining  who  the  qualified  electors  are,  and  thus 
to  guard  against  abuses  of  the  election  franchise. 

New  Counties — Commissioners — QtMUi- judicial  Duties — Constitution. 

4.  The  inquiry  which  the  board  of  county  commissioners  is,  by  Chapter 
133,  Laws  of  1913,  page  484,  required  to  make  in  ascertaining  the  num- 
ber of  qualified  electors  in  territory  sought  to  be  excluded  from  a  pro- 
posed new  county,  and  whether  at  the  time  of  the  filing  of  the  petition 
for  exclusioUi  it  contained   the  genuine  signatures  of  one-half  such 


48  Mont.]     State  £x  bel.  Lanq  t;.  Furnish  bt  al.  29 

Snaliiled  electors,  is  ^cuf- judicial  in  characteT,  and  the  exercise  of  its 
ecisional  faculty  in  this  respect  does  not  constitute  an  invasion  of  the 
constitutional  provisions  which  lodge  the  judicial  power  of  the  state 
in  its  courts. 

Same — ^Petitions  for  Exclusion  of  Territory — ^Evidence  of  SuflBciency. 

5.  In  determining  whether  a  petition  for  the  exclusion  of  territory 
from  a  county  proposed  to  be  created  was  signed  by  50  per  cent  of  the 
qualified  electors  therein,  the  board  of  county  commissioners  may  resort 
to  whatever  competent  evidence  it  has  at  hand,  including  the  great 
register  of  voters. 

Same — Petitions — ^Withdrawal  of  Signatures  Permitted. 

6.  In  the  absence  of  legislative  expression  to  the  contrary,  signers  of 
a  petition  may  withdraw  their  names  at  any  time  before  final  action 
thereon;  hence,  the  board  of  county  commissioners  erred  in  refusing  to 
consider  withdrawals  from  petitions  theretofore  filed  asking  the  ex- 
clusion of  certain  territory  from  a  proposed  new  county,  such  refusal  be- 
ing based  upon  the  ground  that  the  withdrawals  of  signatures,  though 
filed  before  final  action,  had  not  been  presented  until  after  the  date 
fixed  for  the  hearing. 

Same — Exclusion  of  Territory — ^Burden  of  Proof. 

7.  The  burden  of  establishing  the  number  of  qualified  electors  residing 
in  territory  sought  to  be  excluded  from  a  proposed  new  county  is  upon 
tiie  petitioners  seeking  exclusion,  not  upon  the  proponents  of  the  new 
county. 

Same — ^Petitions — ^When  not  Prima  Fade  Evidence. 

8.  Petitions  seeking  exclusion  of  territory  from  a  proposed  new 
county,  unaccompanied  by  an  affidavit  to  the  effect  that  the  signers  are 
qualified  electors  resident  in  the  particular  territory,  and  constitute  50 

Ser  cent  of  such  electors  in  it,  may  not  be  taken  as  prima  facie  evi- 
enee  of  such  facts. 

Same — Petitions — Date  of  Filing — ^When  not  to  be  Considered. 

9.  Under  the  New  Counties  Act  (Laws  1913,  Chap.  133,  p.  484)  the 
matter  of  the  creation  of  a  new  county  must  be  determined  on  the 
ease  as  made  upon  the  date  fixed  for  the  hearing  (save  as  it  may  be 
affected  by  subsequent  withdrawals  before  final  action  taken — see  para- 
graph 6,  supra) ;  therefore,  protests  against  its  creation  or  petitions 
for  the  exclusion  of  territory  from  within  its  proposed  boundaries  filed 
after  the  date  fixed  for  the  hearing  may  not  be  entertained  by  the  board 
of  county  commissioners. 

Original  application  for  mandarwus  by  the  state,  on  relation 
of  William  Lang,  against  Robert  Furnish  and  others,  commis- 
sioners of  Custer  county.    Peremptory  writ  granted. 

Messrs.  Booth  dt  Madden,  Mr.  L.  A.  Conser,  and  Mr.  P.  C. 
Cornish,  for  Belator,  submitted  a  brief  5  Mr,  Edwin  8.  Booth 
argued  the  cause  orally. 

Messrs.  Tisor  &  McKinnon,  for  Respondents,  submitted  a 
brief;  Mr.  Carl  B.  Tisor  argued  the  cause  orally. 
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Mr,  Chas.  8.  Loud,  appearing  in  behalf  of  the  signers  of  the 
Wibaux  and  Lsmay  petitions  for  the  exclusion  of  territory  from 
the  proposed  new  county  of  Fallon,  who  by  order  of  the  district 
court  had  been  made  parties  respondent,  submitted  a  brief  and 
argued  the  cause  orally. 

MH.  JUSTICE  SANNER  delivered  the  opinion  of  the  court. 

On  April  10,  1913,  a  petition  in  due  form,  with  signatures 
apparently  suflficient,  was  presented  to  the  board  of  county  com- 
missioners of  Custer  county,  praying  for  the  creation  of  a  new 
county,  to  be  called  Fallon  county.  The  board  thereupon  fixed 
May  1,  1913,  at  10  o'clock  A.  M.,  as  the  time  for  hearing  the 
proof  of  the  petitions  and  of  any  opponents  thereto,  and  directed 
the  requisite  notice  to  be  given.  On  May  1,  the  requisite  notice 
having  been  given,  the  board  met  for  the  purpose  of  the  hear- 
ing, but  for  cause  adjourned  the  same  to  May  7.  On  May  7  the 
board  reconvened  and  proceeded  with  the  hearing  and  concluded 
the  same  on  May  13,  1913,  with  findings  to  the  effect:  That  the 
petition  for  the  creation  of  Fallon  county  was  sufficient  in  form, 
substance,  and  signatories ;  that  counter-petitions  had  been  filed 
on  May  1,  seeking  the  exclusion  of  territory  from  the  proposed 
new  county,  which  were  sufficient  in  form,  substance,  and  signa- 
tories to  require  such  exclusion;  that,  after  excluding  such 
territory,  the  valuation  of  all  the  property  within  the  proposed 
new  county  was  brought  below  $3,000,000;  and  thereupon  the 
board  denied  the  petition  and  declined  to  call  an  election. 

The  entire  proceeding  was  had  under  the  provisions  of  Chap- 
ter 133,  Session  Laws  of  1913,  which  we  shall  call  the  New 
Counties  Act,  and  it  is  contended  that  the  board  did  not  give 
the  proper  legal  effect  to  the  counter-petitions  in  granting  them, 
because  they  were  not  signed  by  50  per  cent  of  the  qualified 
electors  resident  in  the  territory  sought  to  be  excluded.  These 
counter-petitions  are  the  Wibaux  petition  (Exhibits  1,  5  and 
6),  and  the  lsmay  petition  (Exhibit  3),  filed  on  May  1,  the 
date  set  for  the  hearing.  The  board  in  affirming  their  suffi- 
ciency proceeded  upon  the  theory  that  no  counter-petition,  pro- 
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test  or  withdrawal  made  or  attempted  after  May  1  could  be  con- 
sidered, and  that  the  term  ''qualified  electors,"  50  per  cent  of 
whom  are  required  for  the  exclusion  of  territory  under  section  2 
of  the  Act,  means  those  electors  residing  in  the  territory  sought 
to  be  excluded  whose  names  appeared  on  the  great  register  at 
the  date  fixed  for  the  hearing.  So  proceeding,  the  board  de- 
clined to  entertain  certain  additional  counter-petitions  filed 
after  May  1  for  the  exclusion  of  the  same  territory,  certain  pro- 
tests against  the  creation  of  the  new  county  filed  after  May  1, 
certain  representations  filed  after  May  1,  to  the  effect  that  the 
persons  signing  the  same  had  withdrawn  their  names  from  the 
counter-petitions  for  exclusion  (Exhibits  1,  3,  5  and  6),  and 
certain  offers  to  prove,  without  regard  to  the  state  of  the  great 
register  on  May  1  that  the  number  of  qualified  electors,  under 
the  Constitution  and  residing  in  the  territory  sought  to  be  ex- 
cluded, was  greater  than  double  the  number  of  those  whose 
signatures  remained  upon  the  counter-petitions  for  exclusion 
after  allowing  all  withdrawals.  And  thus  it  is  substantially 
agreed  by  all  the  parties  hereto,  the  following  questions  are  pre- 
sented : 

Is  it  the  intent  of  section  2  of  the  New  Counties  Act  that  a 
counter-petition  for  the  exclusion  of  territory  shall  be  signed  by 
50  per  cent  of  the  persons  residing  in  such  territory  who  possess 
the  constitutional  qualifications  of  electors,  or  by  50  per  cent  of 
the  electors  residing  in  such  territory  who  have  registered  1 

Should  the  board  upon  the  hearing  eliminate  from  the  counter- 
petitions  for  exclusion  the  names  of  those  whose  withdrawal  was 
filed  before  the  final  action  of  the  board  but  after  the  date  fixed 
for  the  hearing  1 

May  the  board  upon  the  hearing  entertain  a  protest  against 
the  new  county,  or  a  counter-petition  for  the  exclusion  of  terri- 
tory, filed  before  the  final  action  of  the  board  but  after  the  date 
fixed  for  the  hearing? 

1.  Counsel  for  the  respondent  board,  citing  Bergevin  v.  Curtz, 
[1,2]  127  Cal.  86,  59  Pac.  312,  ingeniously  argue  that  by 
''qualified  electors''  50  per  cent  of  whom  must  sign  a  counter- 
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petition  for  the  exclusion  of  territory  is  meant  those  electors 
who  have  qualified  themselves  to  vote  by  registering.  They  say, 
in  eflPect,  that  a  distinction  is  to  be  observed  between  ** electors," 
as  persons  possessing  the  constitutional  qualifications,  and 
''qualified  electors,"  as  electors  who  have  registered  so  as  to  be 
entitled  to  vote ;  and  hence  the  board,  in  determining  whether  a 
counter-petition  for  exclusion  is  sufficient  as  to  signatories,  has 
but  to  resort  to  the  very  simple  process  of  consulting  the  great 
register  as  of  the  date  fixed  for  the  hearing.  There  is  support 
for  this  construction  in  Hawkins  v.  Board  of  Supervisors-  of 
Carroll  Co.,  50  Miss.  735,  and  it  is  attractive  as  furnishing  a 
solvent  for  many  of  the  difficulties  incident  to  the  administration 
of  this  rather  complex  law.  But  the  construction  suggested 
cannot  be  approved  for  several  reasons.  In  the  first  place,  the 
language  employed  is,  apart  from  historical  considerations,  of 
clear  and  accepted  meaning.  Save  where  otherwise  indicated, 
the  term  ''qualified  elector"  means  one  who  possesses  the  qualifi- 
cations prescribed  by  the  Constitution  as  necessary  to  entitle 
him  to  vote  (C!onst.,  Art.  IX,  sec.  2),  and  not  simply  a  regis- 
tered voter;  for  one  may  possess  all  the  constitutional  qualificar 
tions  and  still  be  unable  to  vote  for  want  of  that  registration 
which  is  also  authorized  by  the  Constitution  "as  necessary  to 
secure  the  purity  of  elections."  (White  v.  Reagan,  25  Ark.  622 ; 
Notaries  Public,  In  re  House  Bill  166,  9  Colo.  628,  21  Pac.  473 ; 
Board  of  Commrs.  v.  People,  26  Colo.  297,  57  Pac.  1080.)  That 
this  is  the  correct  conclusion  is  manifest  upon  a  general  review 
of  the  various  statutes  bearing  upon  the  subject.  One  example 
will  suffice.  By  the  great  register  law  (Chap.  113,  Twelfth 
Session  Laws),  the  county  clerk  is  required  to  register  all  quali- 
fied electors.    If  "qualified  electors"  means  registered  electors, 

ft 

the  county  clerk  is  required  to  register  the  registered  electors. 
An  observation  of  the  various  sections  of  the  statute  in  which 
the  terms  "electors"  and  "qualified  electors"  are  employed  will 
disclose  that  the  use  of  them  is  indiscriminate.  It  is  a  principle 
[3]  long  established  that  registration  is  no  part  of  the  qualifi- 
cations of  an  elector  and  adds  nothing  to  them;  it  is  merely  a 
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method  of  ascertaining  who  the  qualified  electors  are,  in  order 
that  abuses  of  the  elective  franchise  may  be  guarded  against. 
(Mont.  Const.,  Art.  IX,  sec.  9;  Capenv.  Foster,  12  Pick.  (Mass.) 
485,  23  Am.  Dec.  632;  State  v.  Butts,  31  Kan.  537,  2  Pac.  618; 
WUson  V.  Barilett,  T.Idaho,  271,  62  Pac.  416;  Hindman  v. 
Boyd,  42  Wash.  17,  84  Pac.  609.)  Nor  do  we  see  anything  in 
the  context  or  purpose  of  the  Act  to  warrant  the  inference 
that  any  other  meaning  was  intended.  The  legislature  could 
have  said  that  a  counter-petition  to  exclude  territory  should  be 
signed  by  50  per  cent  of  the  qualified  electors  thereof  whose 
names  appear  upon  the  great  register,  but  it  did  not  say  that, 
and  the  conclusion  must  be  that  it  did  not  mean  that,  unless  by 
such  a  conclusion  the  statute  is  rendered  inoperative  or  uncon- 
stitutional. But  it  is  possible  for  the  board  to  do  what  the 
statute  seems  to  require,  viz.,  ascertain  the  number  of  qualified 
electors  in  the  territory  sought  to  be  excluded,  whether  regis- 
tered or  not,  and  determine  whether  50  per  cent  of  them  actually 
signed  the  petition  for  exclusion;  and  the  mere  fact  that  such 
an  inquiry  may  be  difficult,  or  that  a  construction  of  the  Act 
different  from  its  apparent  meaning  would  work  to  advantage 
by  simplifying  the  inquiry,  affords  no  reason  for  doing  violence 
to  the  language  of  the  Act. 

So,  too,  we  may  grant  that  for  the  board  to  do  what  the  stat- 
ute apparently  requires  it  to  do  may  sometimes  demand  quali- 
[4]  ties  of  a  high  judicial  order;  still  the  inquiry  is  a  pre- 
liminary one  for  administrative  purposes  only.  It  adjudicates 
no  private  right;  establishes  no  precedent;  settles  no  principle. 
The  difference  between  such  an  exercise  of  decisional  faculty  and 
that  involved  in  the  common  everyday  affairs  of  the  board  is  of 
degree  merely  and  not  of  kind.  It  is  of  the  character  termed 
*'qv4is%  judicial"  and  constitutes  no  invasion  of  the  constitu- 
tional provisions  which  lodge  the  judicial  power  of  the  state  in 
its  courts.  (State  ex  rel.  Arthurs  v.  Board  of  County  Commrs,, 
44  Mont.  51,  118  Pac.  804;  State  ex  rel.  Jacobson  v.  Board  of 
Commrs.,  47  Mont.  531,  134  Pac.  291.)  In  State  ex  rel.  Bogy 
V.  Board  of  County  Commas.,  43  Mont.  533,  117  Pac.  1062,  we 
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held  that  the  board,  in  ascertaining  whether  the  original  peti- 
tion for  the  creation  of  a  new  county  is  signed  by  one-half  the 
number  of  electors  whose  names  appeared  upon  the  register  for 
the  preceding  general  election,  must  subtract  from  the  whole 
number  the  names  of  all  persons. who  since  the  election  have 
lost  their  votes  by  death,  removal,  or  other  cause ;  in  other  words, 
the  board  must  determine  how  many  of  those  whose  names 
appeared  in  the  register  for  the  preceding  general  election  re- 
main electors  at  the  time  the  petition  is  filed.  We  can  see  no 
difference  in  kind  between  the  duties  thus  imposed  and  those 
apparently  imposed  by  the  provision  now  under  review. 

There  is  another  consideration  which  persuades  us  to  the  same 
conclusion.  The  language  in  question  was  brought  forward  into 
the  present  Act  from  the  original  Leighton  Act  (Twelfth  Session 
Laws,  Chap.  112).  At  the  time  the  Leighton  Act  was  passed, 
the  law  providing  for  the  great  register  was  not  in  existence; 
hence  it  cannot  be  said  that  the  Leighton  Act  contemplated 
registration  in  the  great  register  as  an  electoral  qualification, 
or  that  the  great  register  should  be  the  sole,  or  any,  basis  upon 
which  to  determine  the  number  of  qualified  electors  resident  in 
the  territory  sought  to  be  excluded.  Under  the  Leighton  Act, 
if  it  became  necessary  to  know  the  number  of  the  qualified  elec- 
tors resident  in  any  given  locality,  it  was  necessary  for  the  board 
to  resort  to  one  or  the  other  of  the  following  CQurses:  Either 
take  the  registration  of  the  last  preceding  general  election  alone ; 
or  take  the  registration  of  the  last  preceding  general  election 
supplemented  by  proof  aliunde  of  subsequent  accessions  and 
losses;  or  ascertain  the  fact  by  any  means  available.  That  the 
first  of  these  courses  was  not  the  one  in  contemplation  is  clear 
from  the  language  of  the  provision  which  then,  as  now,  required 
the  board  to  exclude  territory  "upon  petition  of  not  less  than 
fifty  per  cent  of  the  qualified  electors  thereof."  This  could 
refer  only  to  the  time  when  such  petition  was  filed  or  presented ; 
and  to  take  the  registration  of  the  last  preceding  general  elec- 
tion alone  would  of  necessity  exclude  all  qualified  electors  who 
had  not  registered  for  that  election,  as  well  as  those  who  became 
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electors  after  that  time,  and  would  include  those  who  since  that 
time  had  ceased  to  be  electors.  So  that  either  the  second  or 
third  course  must  have  been  intended  by  the  Leighton  Act,  and 
either  of  them  presents,  to  a  greater  or  less  degree,  the  very 
embarrassments  the  avoidance  of  which  is  suggested  as  a  ground 
for  construing  the  same  provision  of  the  present  law  as  referring 
to  registered  electors  alone. 

Our  own  conclusion  is  that  under  the  Leighton  Act,  and  under 
[6]  the  present  Act,  the  provision  in  question  requires  the 
board  to  determine  whether  a  petition  for  exclusion,  at  the  time 
it  was  filed,  contained  the  genuine  signatures  of  one-half  the 
qualified  electors  of  the  territory,  regardless  of  registration,  and 
that  for  such  determination  the  board  may  resort  to  whatever 
competent  evidence  may  be  at  hand,  including  the  great  register 
so  far  as  it  avails. 

2.  The  counter-petitions  for  exclusion  which  were  considered 
and  granted,  related  to  two  different  areas :  the  Wibaux  territory 
(Exhibits  1,  5  and  6),  and  the  Ismay  territory  (Exhibit  3).  The 
board,  confining  itself  to  the  great  register  as  it  appeared  on  May 
1,  found  that  there  were  440  qualified  electors  residing  in  the 
Wibaux  territory,  and  161  in  the  Ismay  territory.  The  counter- 
petition  for  the  Wibaux  territory,  as  filed,  contained  the  names  of 
379  persons,  of  which  number  the  board  struck  92  because  they 
did  not  appear  upon  the  great  register  on  May  1,  thus  leaving  287 ; 
from  this  number  a  further  deduction  of  35  was  made,  being  the 
names  of  persons  who  had  on  May  1  filed  their  formal  withdrawal ; 
so  that  the  final  number  which  the  board  found  to  have  been  *  *  fifty 
per  cent  of  the  qualified  electors"  in  the  Wibaux  territory  is 
252.  The  counter-petition  for  the  Ismay  territory,  as  filed,  con- 
tained the  names  of  123  persons,  of  which  number  the  board 
struck  19  because  they  did  not  appear  upon  the  great  register 
on  May  1,  thus  leaving  104 ;  from  this  number  a  further  deduc- 
tion of  18  was  made,  being  the  names  of  persons  who  had  filed 
their  formal  withdrawal  on  May  1,  so  that  the  final  number 
which  the  board  found  to  have  been  "fifty  per  cent  of  the  quali- 
fied electors"  in  Ismay  territory  is  96*    Upon  these  figures,  if 
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the  board  had  been  justified  in  the  several  steps  above  detailed, 
its  findings  in  favor  of  the  counter-petitions  were  obviously  cor- 
rect, unless  the  further  withdrawals  of  35  names  from  tiie 
Wibaux  counter-petition,  and  6  names  from  the  Ismay  counter- 
petition,  filed  after  May  1,  but  before  final  action  upon  these 
counter-petitions,  should  have  been  considered  and  allowed. 
[6]  The  authorities  on  this  subject  are  collated  and  discussed 
in  admirable  notes  to  State  ex  rel,  Andrews  v.  Boyden,  15  Ann. 
Cas.  1122  [21  S.  D.  6,  108  N.  W.  897],  and  Sim  v.  Rosholt,  11 
L.  R.  A.  (n.  s.)  372  [16  N.  D.  77, 112  N.  W.  50] ,  and  we  think  the 
rule  well  established  that,  in  the  absence  of  legislative  expres- 
sion to  the  contrary,  signers  of  a  petition  have  an  absolute  right 
to  withdraw  therefrom  at  any  time  before  final  action  thereon. 
(Slingerland  v.  Norton,  59  Minn.  351,  61  N.  W.  322;  State  v. 
Geib,  66  Minn.  266,  68  N.  W.  1081 ;  Lippincott  v.  Carpenter,  22 
Idaho,  675,  127  Pac.  557;  Littell  v.  Board  of  Supervisors,  198 
111.  205,  65  N.  E.  78 ;  La  Londe  v.  Board  of  Supervisors,  80  Wis. 
380,  49  N.  W.  960 ;  Mack  v.  Polecat  Drainage  Dist.,  216  111.  56, 
74  N.  E.  691 ;  Hoffman  v.  Nelson,  1  Neb.  (Unof .)  215,  95  N.  W. 
347 ;  Irwin  v.  Mayor  etc.  of  Mobile,  57  Ala.  6 ;  Misener  v.  Wain- 
fleet  Tp.,  46  U.  C.  Q.  B.  457.)  Indeed,  the  above  rule  is  a  neces- 
sary inference  from  the  very  nature  of  the  right  of  petition,  and 
of  necessity  applies,  not  merely  to  the  petitions  themselves,  but 
to  the  withdrawals,  so  as  to  authorize  the  withdrawal  of  a  with- 
drawal. 

We  are  not  unmindful  of  the  inhibition  contained  in  the  New 
Counties  Act  (to  be  later  discussed)  against  the  consideration 
of  petitions  and  protests  filed  after  the  date  fixed  for  the  hear- 
ing; but  a  withdrawal  is  neither  a  petition  nor  a  protest,  and 
we  are  convinced  that  the  board  was  clearly  in  error  in  refusing 
to  consider  the  withdrawals  in  question. 

The  suggestion  is  before  us  that  the  exclusion  of  these  with- 
drawals, if  error,  was  not  prejudicial  to  the  proponents  of  the 
new  county.  We  cannot  understand  this.  It  was  the  duty  of 
the  respondent  board  to  give  to  the  counter-petitions  for  exclusion 
the  legal  eflffect  to  which  they  were  entitled.     {State  ex  rel.  String- 
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fellow  V.  Board  of  Commrs,,  42  Mont.  62,  111  Pac.  144.)  This 
it  could  not  do  without  knowing  the  number  of  the  qualified 
electora  in  the  affected  areas  at  the  time  the  counter-petitions 
were  filed;  and  this  it  "could  not  know  by  reference  to  the  great 
register  alone,  and  no  other  evidence  was  received. 

The  proponents  of  the  new  county,  challenging  the  sufficiency 
of  the  counter-petitions,  offered  to  prove  that  there  were  473 
qualified  electors  in  the  Wibaux  territory,  and  172  in  the  Ismay 
territory.  These  offens,  though  broad  enough  as  alleged  in  the 
I>etition  for  the  writ  of  mandate,  seem  to  have  been  based  upon 
the  notion  that  registration  after  May  1  is  sufficient  proof  of 
electoral  status  on  May  1,  which  is  not  correct.  (StcUe  ex  rel. 
Bogy  V.  Board  of  Commrs.,  supra.)  But  the  conclusion  reached 
by  the  board  cannot  be  aided  by  any  infirmity  in  the  offer  of 
[7]  the  proponents,  because  the  burden  was  not  on  them  to 
establish  the  number  of  qualified  electors  in  the  area  sought 
to  be  excluded.  That  burden  was  upon  the  counter-petition- 
ers, and  the  failure  was  theirs  if,  after  such  evidence  as 
they  chose  to  present,  or  the  board  to  procure,  had  been  heard, 
no  finding  sufficient  to  support  the  counter-petitions  was  pos- 
sible upon  the  facts  proved.  Neither  is  the  matter  aided,  so 
[8]  far  as  we  can  tell,  by  assuming  the  number  of  qualified 
electois  in  the  affected  areas,  to  be  as  stated  in  the  offer  of  proof, 
or  by  the  fact  that  the  board  may  or  may  not  have  erroneously 
stricken  the  92  names  from  the  Wibaux  petition,  and  the  19 
from  the  Ismay  petition.  Other  than  the  great  register,  no  evi- 
dence whatever  was  taken  of  the  status  of  the  persons  whose 
names  appeared  upon  the  counter-petitions;  as  to  77  of  them 
not  even  that  evidence  was  before  the  board.  In  State  ex  rel. 
Arthurs  V.  Board  of  County  Commrs.,  supra,  we  said:  "While 
it  does  not  appear  from  the  face  of  the  counter-petition  that  it 
is  signed  by  at  least  50  per  cent  of  the  qualified  electors  of  the 
territory  sought  to  be  withdrawn,  this  fact  is  recited  in  the  affi- 
davit verifying  the  counter-petition,  and  this  is  sufficient  prima 
fade  showing  of  that  fact.*'  But  there  is  nothing  before  us 
to  indicate  the  manner  in  which  the  counter-petitions  are  veri- 
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fied,  if  at  all.  This,  of  course,  does  not  affect  the  validity  of 
the  counter-petitions  as  such,  since  the  act  does  not  seem  to 
require  that  they  be  verified ;  but  they  cannot  be  taken  as  prima 
facie  evidence  that  the  signers  are  qualified  electors  of  the  terri- 
tory affected,  or  that  they  constitute  50  per  cent  of  the  qualified 
electors  of  the  territory  sought  to  be  withdrawn,  without  an 
affidavit  to  that  effect. 

It  does  not  follow,  from  what  we  have  said,  that  the  findings 
of  the  board  as  to  the  number  of  qualified  electors  of  the  territory 
sought  to  be  excluded  and  as  to  what  proportion  of  such  electors 
had  signed  the  counter-petitions,  were  wrong,  but  merely  that 
there  was  no  legal  basis  for  them  or  any  findings.  This  it  must 
secure  in  order  that  the  proceedings  may  go  forward  to  what- 
ever end  may  be  proper. 

3.  The  New  Counties  Act  provides  that,  upon  the  filing  of  a 
[9]  petition  for  the  creation  of  a  new  county,  the  board  shall 
*'fix  a  date  to  hear  proof  on  the  said  petitions  and  any  opponents 
thereto,''  and  at  the  time  so  fixed  "shall  proceed  to  hear  the 
petitioners  and  any  opponents,  upon  the  petition  or  protests 
filed  on  or  before  the  time  fixed  for  the  hearing ;  no  petition  or  pro- 
tests shall  be  considered  unless  the  same  is  filed  on  or  before  the 
time  fixed  for  the  hearing."  So  far  as  any  additional  petitions 
for  the  creation  of  the  new  county  or  any  protests  against  it  are 
concerned,  the  above  language  clearly  intends  that  the  case  shall  be 
considered  as  made  on  the  date  fixed  for  the  hearing.  Nor  do 
we  encounter  any  difficulty  in  applying  the  same  rule  to  counter- 
petitions  for  exclusion  of  territory  whether  they  be  couched 
in  the  language  of  protest  or  not.  A  counter-petition  for  exclu- 
sion is  a  petition  and  is  so  denominated  in  the  Act.  The  inhibition 
is  against  all  petitions  and  protests  filed  after  the  date  fixed  for 
the  hearing,  and  the  mere  fact  that  the  board  is  ''upon  the  final 
hearing"  to  exclude  territory  does  not  warrant  the  inference 
that  two  hearings  are  intended,  or  that  counter-petitions  for 
exclusion  filed  after  the  date  fixed  for  the  hearing  are  to  be  con- 
sidered, or  that  the  sufficiency  of  those  filed  upon  the  date  fixed 
for  the  hearing  ought  to  be  determined  as  of  the  date  of  the 
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hearing.  We  think  the  language  intends  that  the  entire  mat- 
ter shall  he  heard  and  the  proofs  taken  upon  the  case  as  made 
upon  the  date  fixed  for  the  hearing,  save  as  affected  by  subse- 
quent withdrawals  before  final  action,  and  that  if,  when  the  evi- 
dence is  all  in,  it  shall  appear  that,  on  or  before  .the  date  fixed 
for  the  hearing,  counter-petitions  for  exclusion  were  filed  which, 
after  allowing  all  withdrawals,  still  contain  50  per  cent  of  the 
qualified  electors  of  the  territory  involved  therein,  then  the  ter- 
ritory affected  by  such  counter-petitions  shall  be  excluded.  If 
we  understand  the  record  aright,  the  respondent  board  was 
clearly  correct  in  this  portion  of  its  proceedings. 

Other  questions  than  those  above  discussed  are  suggested  in  the 
briefs  or  have  occurred  to  us  in  passing.  They  are  not,  how- 
ever, adequately  presented  by  the  record,  and  we  refrain  from 
discussing  them. 

While  the  relator  is  entitled  to  a  peremptory  writ  of  mandate, 
we  cannot  go  to  the  extent  demanded  by  him.  The  writ  should 
issue  to  the  respondent  board  of  county  commissioners  of  Custer 
county,  directing  them  to  reconvene  within  fifteen  days  after 
service  of  the  writ  and  annul  the  order  made  by  them  on  May 
13,  1913,  granting  the  counter-petitions  (Exhibits  1,  3,  5,  and  6), 
and  thereupon  to  ascertain  and  find  the  number  of  the  qualified 
electors  resident  within  the  territory  sought  to  be  excluded  on 
the  date  the  said  counter-petitions  were  filed;  to  further  ascer- 
tain and  find  how  many  of  the  persons  who  signed  said  counter- 
petitions  for  exclusion  were  qualified  electors  of  the  territory 
described  therein  at  the  time  the  said  counter-petitions  were 
filed,  and  whether,  after  allowing  all  withdrawals  therefrom 
presented  before  the  said  order  of  May  13,  the  said  counter- 
petitions  contain  the  names  of  50  per  cent  of  persons  who  were 
qualified  electors  of  such  territory  at  the  time  the  counter-peti- 
tions were  filed ;  and  if,  so  proceeding,  the  board  shall  find  that 
both  counter-petitions  contain  the  genuine  signatures  of  50  per 
cent  of  the  persons  who  were  then  qualified  electors  of  the  terri- 
tory therein  described,  to  grant  the  counter-petitions  and  deny 
the  petition  for  the  creation  of  the  new  county;  but  if,  proceed- 
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ing  aa  herein  directed,  the  board  shall  find  that  either  the 
Wibaux  counter-petition  (Exhibits  1,  5,  and  6)  or  the  Ismay 
counter-petition  (Exhibit  3)  does  not  contain  the  genuine  sig- 
natures of  50  per  cent  of  the  persons  who  at  the  time  it  was 
filed  were  qualified  electors  of  the  territory  therein  described, 
to  deny  such  counter-petition  and  (excluding  the  territory  de- 
scribed in  the  successful  counter-petition,  if  either  be  successful) 
take  such  further  proceedings  as  are  required  by  law  to  submit 
the  question  of  the  creation  of  Fallon  county  to  the  electors  con- 
cerned; and  it  is  so  ordered.    Writ  forthwith. 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  Hollowat  con- 
cur. 


In  re  ROBERTS'  ESTATE.    ROBERTS,  Admr.,  Respondent, 

V.  ROBERTS,  Appellant. 

(No.  3,272.) 
(Submitted  September  17,  1913.    Decided  October  6,  1913.) 

[135  Pac.  909.] 

Probate    Proceedings — Embezzling    Assets    of    Estates — Order 
Requiring  Disclosure  Nonappealable. 

1.  An  order  requiring  a  person  charged  by  an  administrator  with  hav- 
ing concealed  or  disposed  of  assets  of  the  estate  represented  by  the 
latter,  made  after  examination  of  the  former  pursuant  to  a  citation 
issued  in  a  proceeding  instituted  under  sections  7505  and  7506,  Revised 
Codes,  to  make  disclosure  as  prayed,  is  not  appealable. 

Appeal  from  District  Court,  Broadwater  County;  W.  B.  C. 
Stewart,  Judge. 

In  the  Matter  of  the  estate  of  Martha  Roberts,  Stephen 
Roberts,  as  administrator,  filed  a  petition  praying  citation  against 
Willard  Roberts  to  compel  him  to  make  disclosure  of  the  dispo- 
sition of  goods  and  chattels  belonging  to  the  estate.  From  an 
order  requiring  the  disclosure,  defendant  appeals.  Appeal  dis- 
missed. 
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Messrs,  Wight  &  Pew  and  Mr.  C.  P.  Cotter,  for  Appellant, 
submitted  a  brief ;  Mr,  Chas.  E.  Pew  argued  the  cause  orally. 

Mr.  E.  H,  Ooodnum,  for  Respondent,  submitted  a  brief  and 
made  oral  argument. 

MB.  CHIEF  JUSTICE  BRANTLT  delivered  the  opinion  of 
the  court 

On  June  22,  1912,  Stephen  Roberts,  as  administrator  of  the 
estate  of  Martha  Roberts,  deceased,  filed  his  petition  in  the  dis- 
trict court  of  Broadwater  county — ^that  court  having  jurisdiction 
of  the  administration — alleging  that  he  believed,  and  had  rea- 
son to  believe,  that  one  Willard  Roberts  had  embezzled,  con- 
veyed away,  and  disposed  of  certain  goods  and  chattels  belonging 
to  the  estate,  and  praying  that  a  citation  issue  requiring  the  said 
Roberts  to  appear  and  be  examined  on  oath  touching  the  prop- 
erty, and  that  the  court  order  him  to  make  disclosure  to  the 
petitioner  of  his  knowledge  thereof.  In  response  to  a  citation 
issued  upon  the  petition,  Roberts  appeared  and  answered,  de- 
nying all  the  allegations  in  the  petition,  and  alleging  title  to 
the  property  in  himself.  Thereafter  an  examination  was  had, 
and  at  its  conclusion  the  court  made  an  order  requiring  the 
disclosure  to  be  made  in  accordance  with  the  prayer  of  the  peti- 
tion. From  this  order,  Willard  Roberts  has  attempted  to  appeal 
as  from  a  final  judgment.  During  the  oral  argument  in  this 
court  the  question  arose  whether  the  appeal  lies.  If  it  does  not, 
this  court  is  without  jurisdiction  to  determine  it  upon  the  mer- 
its, and  hence  must  order  a  dismissal. 

The  proceeding  was  instituted  under  sections  7505  and  7506 
[1]  of  the  Revised  Codes,  which  provide  a  means  by  which  an. 
executor  or  administrator  may  obtain  a  discovery  of  assets  be- 
longing to  the  estate  of  the  decedent  which  have  been  concealed, 
embezzled,  smuggled,  conveyed  away  or  disposed  of  by  any  per- 
son, or  of  knowledge  of  any  deeds,  conveyances,  etc,  showing 
a  claim  or  right  of  the  decedent  to  any  real  or  personal  estate, 
or  any  claim  or  demand,  or  of  a  lost  will  of  the  decedent.    These 
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provisions  are  remedial  in  their  nature,  and  confer  power  upon 
the  court,  when  sitting  in  probate  proceedings,  analogous  in  its 
scope  and  object  to  the  power  of  a  court  in  chancery  upon  bills 
of  discovery.  (Mesmer  v.  Jenkins,  61  Cal.  151.)  The  proceed- 
ing authorized  by  them  is  of  an  ancillary  character,  however,  and 
is  confined  to  securing  a  discovery  of  evidence  upon  which  the 
administrator  or  executor  may  recover  assets  belonging  to  the 
estate  which  would  otherwise  be  lost.  The  adjudication  of 
disputed  rights  of  property  is  not  within  their  scope,  for  the 
order  which  section  7506  authorizes  the  court  to  make  cannot 
go  further  than  to  require  a  disclosure  which  may  be  used  in 
an  action  pending  or  to  be  brought  in  behalf  of  the  estate.  {Ex 
parte  Casey,  71  Cal.  269, 12  Pac.  118.)  The  order  cannot  finally 
adjudicate  any  right.  The  utmost  effect  such  an  order  could  have 
in  any  case  would  be  to  fix  the  rule  of  evidence  to  be  observed 
in  an  action  brought  to  establish  the  right  asserted  in  behalf 
of  the  estate.  From  this  point  of  view  it  is  not  a  final  judg- 
ment, within  the  meaning  of  section  6710  of  the  Revised  Codes, 
from  which  an  appeal  lies  under  subdivision  1  of  section  7098. 
It  is  a  mere  order  of  judgment  in  a  probate  proceeding.  As 
was  pointed  out  in  Estate  of  Tuohy,  23  Mont.  305,  58  Pac. 
722,  the  expression  ** final  judgment,"  as  used  in  this  sub- 
division, refers  only  to  those  judgments  known  at  common 
law  as  final  judgments  as  defined  in  section  6710,  and  does  not 
include  statutory  determinations  termed  ''orders"  or  **judg* 
ments"  in  probate  proceedings.  (See,  also.  In  re  Kelly's  Estate, 
31  Mont.  356,  78  Pac.  '579,  79  Pac.  244.)  The  appeal,  there 
fore,  does  not  lie  under  subdivision  1  of  that  section,  providing 
for  an  appeal  from  a  final  judgment.  Subdivision  3  of  this 
section  provides  for  appeals  from  orders  and  judgments  in 
probate  proceedings,  and  enumerates  all  those  from  which  appeals 
lie.  Among  these  we  find  no  mention  of  an  order  made  in  the 
proceedings  under  consideration.  Hence  the  appeal  does  not  lie 
at  all,  and  is  therefore  dismissed.  Dismissed, 

Mb.  Justice  Hoi^loway  and  Mb.  Justice  Sanneb  concur. 
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GREAT  PALLS  &  TETON  COUNTY  RT.  CO.,  Appellant,  v. 

GANONG  £T  AL.,  Respondents. 

(No.  3,330.) 
(Submitted  September  15,  1913.    Decided  October  6,  1913.) 

[136  Pac.  391.] 

Railroads — Eminent  Domain — Right  of  Way — Extent  of  Right 
— Competing  Lines — Priority  of  Bight — Evidence — Insuffi- 
ciency. 

BailroadB — ^Eminent  Domain — Selection  of  Land — ^Improper  Method. 

1.  Mere  mental  selection  of  a  particular  tract  of  ground  by  the 
officers  of  a  railroad  company  is  not  of  itself  sufficient  to  give  it  a 
preference  right  to  acquire  the  ground  by  condemnation,  as  against 
the  rights  of  a  competing  company. 

Same— Bight  of  Way— Limit  of  Right— Statutes. 

2.  The  extent  of  the  right  acquired  by  a  railroad  company  nnder 
subdivision  4,  section  4275,  Bevised  Codes,  which  limits  the  quantity 
of  land  such  a  corporation  may  condemn  for  right  of  way  purposes  to 
"100  feet  on  each  side  of  its  center  line,"  is  confined  to  its  necessities; 
in  the  absence  of  any  need  for  the  full  amount  thus  prescribed,  it 
cannot  take  it  either  as  against  the  will  of  the  owner  or  tho  require- 
ments of  a  competing  line. 

Same— Right  of  Way — Extent  of  Bight— Waiver. 

3.  The  privilege  extended  to  a  railroad  corporation  by  subdivision 
4  of  section  4275,  Revised  Codes,  of  taking  a  strip  of  land  of  the  full 
width  of  200  feet  for  right  of  way  purposes,  as  distinguished  from  other 
purposes  provided  for  in  subdivisions  3  and  7,  may  be  and  is  waived  by 
taking  a  less  amount. 

6am« — ^Right  of  Way — Evidence  of  Selection — ^Insufficiency. 

4.  A  railroad  company,  in  projecting  a  route  through  a  town,  had 
staked  a  line  through  the  center  of  one  of  its  streets  80  feet  wide, 
caused  it  to  be  mapped,  and  subsequently  approved  by  its  executive 
officer.  In. an  action  by  a  rival  company  looking  to  the  condemnation 
of  a  strip  of  land  60  feet  wide  immediately  adjoining  one  side  of  the 
street,  evidence  lield  insufficient  to  sustain  a  finding  that  such  strip 
had  already  been  appropriated  by  the  first  company  for  a  public  use  of 
equal  necessity,  viz.,  for  right  of  way  purposes,  under  subdivision  4  of 
flection  4275,  Revised  Codes. 

^Appeal  from  District  Court,  Teton  County;  J.  B.  Leslie,  Judge. 

Proceedings  in  eminent  domain  by  the  Great  Palls  &  Teton 
County  Railway  Company  against  E.  H.  Ganong  and  others. 
From  an  order  in  defendants'  favor,  plaintiff  appeals.  Reversed 
and  remanded. 
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Messrs.  Veazey  dk  Veazey  and  Mr,  PhU.  I.  Cole,  for  Appellant, 
submitted  a  brief;  Mr.  L  Parker  Veazey,  Jr.,  argued  the  cause 
orally. 

We  contend  that,  under  the  law  and  the  authorities,  a  line 
is  not  definitely  located  or  established,  and  no  priority  can 
possibly  be  obtained  until  tiie  board  of  directors  of  the  corporar 
tion  has  finally  ad(^ted  and  established  the  center  line  of  the 
railway.  Before  property  can  be  stamped  with  a  public  use 
or  appropriated  to  public  uses,  the  corporation,  as  distinguished 
from  its  engineers  or  other  agents,  must  have  acted.  Engi- 
neers acting  on  behalf  of  the  company  have  not  the  power  to 
determine  whether  the  power  of  eminent  domain,  vested  in  the 
corporation,  should  be  exercised,  or  the  power  to  appropriate 
property  to  the  public  uses  of  the  corporation.  It  is  only  the 
author  of  the  enterprise — not  the  subordinates — that  must  de- 
termine what  land  shall  be  taken.  In  the  case  of  a  corporation 
this  can  be  done  only  by  the  board  of  directors. 

*'The  making  of  a  preliminary  survey  by  an  engineer  of  a 
railroad  company,  never  reported  to  the  company  or  acted  upon, 
will  not  prevent  another  company  locating  the  same  line." 
(Lewis  on  Eminent  Domain,  3d  ed.,  p.  905.)  This  principle 
runs  through  all  of  the  authorities;  and  even  in  a  state  where 
the  "stake  theory"  seems  to  be  sustained,  the  fact  of  the  prior 
adoption  of  the  center  line  by  the  board  of  directors  is  always 
emphasized  as  one  of  the  facts  without  which  there  cannot  be 
a  location.  {Chesapeake  cfe  0.  Ry.  Co.  v.  Deepwater  By.  Co.,  57 
W.  Va.  641,  50  S.  E.  890;  Williamsport  etc.  R.  Co.  v.  Philadelphia 
etc.  R.  Co.,  141  Pa.  407,  12  L.  R.  A.  220,  21  Atl.  645 ;  Toledo 
Traction  Co.  v.  Indiana  etc.  Ry.  Co.,  171  Ind.  213,  86  N.  E.  54; 
BridweU  v.  Oate  City  Terminal  Co.,  127  Qa.  520,  10  L.  R.  A. 
(n.  s.)  909,  56  S.  E.  624;  Johnston  v.  Callery,  184  Pa.  146,  39  Atl. 
73 ;  Kaufman  v.  Pittsburg  etc.  R.  Co.,  210  Pa.  440,  60  Atl.  2 ; 
Central  Mills  Co.  v.  New  York  etc.  R.  Co.,  127  Mass.  537.) 
The  Puget  Sound  Company,  however,  contends  that  its  board 
has  acted  and  delegated  to  the  assistant  to  its  president  author- 
ity to  locate  the  center  line.    But  directors,  unlike  stockholders. 
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cannot  act  by  proxy  and  they  cannot  delegate  their  powers. 
Such  an  important  corporate  function  as  the  definite  location  of 
the  center  line  of  a  railway  cannot  be  delegated  by  the  board, 
but  is  an  act  which  must  be  performed  by  the  board  itself. 
{Weidenfeld  v.  Sugar  Bun  B.  Co.,  48  Fed.  615.) 

In  Montana,  no  priority  can  be  gained  unless  the  tentative 
designation  of  the  route,  by  survey  or  otherwise,  and  the  adop- 
tion thereof  by  the  corporation,  is  followed  by  a  condemnation 
suit  or  a  legal  or  equitable  purchase  placed  on  the  records.  Mr. 
Lewis  draws  this  conclusion  as  to  the  situation  in  Montana :  ''In 
cases  where  no  location  or  survey  is  necessary,  and  where  the 
statute  does  not  require  any  map,  survey  or  description  to  be 
recorded,  that  person  will  have  priority  of  right  to  appropriate, 
particularly  property,  who  first  institutes  proceedings  to  con- 
demn it,  or  secures  a  contract  therefor.*'  In  support  of  this 
proposition  see  the  following  cases:  White  Biver  B,  Co.  v. 
BatesviUe  etc.  Tel.  Co.,  81  Ark.  195,  98  S.  W.  721;  Lake  Mer^ 
ced  Water  Co.  v.  Cowles,  31  Cal.  214 ;  Minneapolis  etc.  B.  Co.  v. 
Chicago,  M.  cfe  St,  P.  B.  Co.,  116  Iowa,  681,  88  N.  W.  1082;  At^ 
lanta,  K.  cfe  N.  B.  Co.  v.  Southern  B.  Co.,  131  Fed.  657,  66  C. 
C.  A.  601 ;  Southern  Indiana  By.  Co.  v.  Indianapolis  etc.  B.  Co., 
168  Ind.  360,  13  L.  R.  A.  (n.  s.)  197,  81  N.  E.  65;  Barre  B.  Co. 
V.  Montpelier  &  W.  B.  B.  Co.,  61  Vt.  1,  15  Am.  St.  Rep.  877, 
4  L.  R.  A.  785,  17  Atl.  923 ;  Toledo  Traction  Co.  v.  Indiana  etc. 
By.  Co.,  171  Ind.  213,  86  N.  E.  54;  Bochester  etc.  B.  Co.  v.  New 
York  etc.  B.  Co.,  110  N.  Y.  128,  17  N.  E.  680. 

Messrs.  Cooper  dk  Stephenson  and  Mr.  H.  H.  Field,  for  Re- 
spondents,  submitted  a  brief ;  Mr.  Samuel  Stephenson  argued  the 
cause  orally. 

Under  section  7335,  subdivisions  1  and  2,  and  sections  4275  and 
7349,  Revised  Codes,  it  was  manifestly  the  intention  of  the 
legislature  of  this  state  to  permit  railroad  corporations  to  take 
possession  of  real  estate  for  the  purpose  of  locating  its  line  of 
railway  without  the  necessity  of  condenming  the  property  and 
of  course  to  continue  in  possession  thereof  for  such  time  as 


46  Great  Palls  etc.  Ry.  Co.  v.  Qanong.     [June  T.  '13 

would  be  necessary  to  enable  it  to  commence  the  actual  construe* 
tion  of  its  line,  and  it  only  becomes  necessary  to  condemn  and 
to  pay  the  award  when  it  is  ready  to  do  something  other  than 
the  work  necessary  in  order  to  make  its  location.  It  must  there- 
fore follow  that  where  a  railroad  corporation  has  made  a  location 
of  its  line  and  placed  the  stakes  upon  the  ground,  and  mapped 
out  its  station  grounds,  that  it  has  appropriated  its  right  of 
way  and  has  possession  of  the  same,  together  with  its  necessary 
grounds,  just  as  effectually  as  if  it  had  actually  acquired  its 
right  of  way  by  purchase  or  otherwise.  And  for  this  reason 
we  contend  that  the  lands  involved  in  this  condemnation  pro- 
ceeding were  already  appropriated  to  a  public  use  by  the  Chi- 
cago, Milwaukee  and  Puget  Sound  Railway  Company  when  this 
proceeding  was  instituted. 

The  Chicago,  Milwaukee  and  Puget  Sound  Railway  Company, 
as  shown  by  the  evidence,  did  not  build  its  line  into  the  state  of 
Montana.  It  purchased  a  line  of  railway  in  the  state  of  Mon^ 
tana  that  was  already  constructed.  It  thereafter  filed  a  copy 
of  its  articles  of  incorporation  with  the  secretary  of  state,  and 
we  contend  that,  under  the  provisions  of  sections  4271,  4291  and 
4299,  Revised  Codes,  it  had  a  right  to  construct  such  branch 
lines  in  the  state  of  Montana  as  it  saw  fit,  without  the  necessity 
of  filing  any  resolution  or  taking  any  other  action.  In  sup- 
port of  this  proposition  we  cite  the  following  authorities :  West- 
em  Pennsylvania  R,  Co,*s  Appeal,  99  Pa.  155;  Mayor  of 
Pittsburg  v.  Pennsylvania  R.  Co,,  48  Pa.  355 ;  Tyler  v.  Elizahethr 
town  (fe  Paducah  R,  Co,,  9  Bush  (Ky.),  510;  Atlantic  etc.  R,  B. 
Co,  V.  St,  Louis,  66  Mo.  228 ;  Pittsburgh  etc,  Ry,  Co.  v.  Pittsburgh 
etc.  R,  Co,,  159  Pa.  331,  28  Atl.  155 ;  Rudolph  v.  Pennsylvania  etc. 
R,  R.,  166  Pa.  430,  31  Atl.  131 ;  Blanton  v.  Richmond  etc,  R,  R. 
Co.,  86  Va.  618,  10  S.  E.  925;  Wheeling  Bridge  etc.  Ry.  Co. 
V.  Camden  Con.  Oil  Co,,  35  W.  Va.  205,  13  S.  E.  369 ;  Howard 
County  V.  BoonviUe  Central  Nat,  Bank,  108  U.  S.  314,  27  L.  Ed, 
738,  2  Sup.  Ct.  Rep.  689;  McAboy's  Appeal,  107  Pa.  548. 
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MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  tti© 
court. 

This  is  an  appeal  from  certain  findings  and  an  order  made  in 
a  proceeding  in  eminent  domain,  instituted  by  the  Great  Palls 
&  Teton  County  Railway  Company  against  E.  H.  Ganong  and 
others,  to  condemn  certain  lands  for  railway  purposes.  The 
facts  disclosed  by  the  record  are:  That  in  1910  the  Chicago, 
Milwaukee  and  Puget  Sound  Railway  Company,  which  had  by 
construction  and  purchase  secured  a  main  line  of  road  from 
Mobridge,  South  Dakota,  to  Seattle  and  Tacoma,  in  Washington, 
duly  authorized  the  construction  of  a  branch  line  from  its  main 
line  at  Saugus,  Custer  county,  through  the  cities  of  Lewistown 
and  Great  Palls,  the  town  of  Chouteau,  and  on  to  the  Canadian 
boundary.  In  August,  1912,  the  engineers  of  that  company, 
acting  under  Charles  A.  Goodnow,  assistant  to  the  president, 
made  a  survey  of  the  line  and  particularly  that  portion  which 
passes  through  the  town  of  Chouteau ;  staked  out  the  center  line 
through  the  center  of  Grove  street  in  the  town  of  Chouteau; 
made  a  map  of  the  proposed  route,  which  was  submitted  to  Mr. 
Goodnow  and  by  him  approved  on  August  29,  1912,  at  which 
time  he  also  selected  a  strip  of  ground  400  feet  wide  and  2,600 
feet  long,  lying  immediately  east  of  and  adjoining  Grove  street, 
for  depot  grounds,  yards  and  other  railway  purposes.  There^ 
after  options  were  taken  for  some  of  the  lands  wanted,  and  on 
September  6  the  county  commissioners  of  Teton  county  granted 
to  the  Puget  Sound  company  a  perpetual  franchise  for  the  use 
of  Grove  street  for  railway  purposes  (Chouteau  being  unincor- 
porated) upon  certain  conditions  mentioned  in  the  resolution 
evidencing  the  grant,  one  of  which  conditions  was  that  the  com- 
pany should  by  writing,  filed  with  the  county  clerk  within  30 
days,  indicate  its  acceptance  of  the  grant  upon  the  terms  im- 
posed. On  September  12,  1912,  the  Great  Palls  &  Teton  County 
Railway  Company  received  its  charter  as  a  Montana  corpora- 
tion, and  on  the  same  day,  at  a  meeting  attended  by  all  the 
stockholders,  the  three  persons  named  as  incorporators  were 
elected  directors  of  the  company,  and,  the  directors  having  quali- 
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Sed,  a  meeting  was  held  &t  which  a  line  theretofore  surveyed 
by  engineers  employed  by  the  promoters  and  incorporators  was 
adopted  as  the  line  of  definite  location  of  the  road  to  be  con- 
structed, and  authority  was  given  to  institute  proceedings  in 
eminent  dranain  to  obtain  lands  for  right  of  way,  d^ot  grounds, 
and  other  railway  purposes.  On  the  same  day  this  proceeding 
was  instituted  by  the  filing  of  the  complaint  and  the  issuance 
of  summons.  In  so  far  as  involved  here,  the  line  of  definite 
location  of  the  Qreat  Falls  company  runs  parallel  with  the  east 
boundary  line  of  Grove  street  in  the  town  of  Chouteau,  and  the 
lands  sought  to  be  acquired  in  this  proceeding  constitute  a 
plot  of  ground,  in  general  terms,  300  feet  wide  and  about  2,000 
feet  long,  lying  immediately  east  of  and  adjoining  Grove  street 
and  included  within  the  plot  of  ground  selected  by  Mr.  Qood- 
now  for  station  grounds,  yards,  etc.  The  Puget  Sound  company 
appeared  by  answer  and  set  forth  that  it  had  acquired  the  in- 
terests in  the  lands  sought  to  be  condemned  theretofore  owned 
by  certain  of  the  defendants  named;  and  further  alleged  that  it 
had  taken  the  steps  set  forth  above  looking  to  the  location  and 
construction  of  its  branch  road  from  Saugus  to  the  Canadian 
line.  The  trial  court  found,  amon^  other  things,  that  all  the 
lands  sought  to  be  condemned  are  necessary  for  the  use  of  the 
Great  Falls  company,  but  that  a  strip  thereof  60  feet  wide,  lying 
immediately  east  of  and  adjoining  Grove  street  (hereinafter 
called  the  disputed  strip),  bad  theretofore  been  appropriated 
by  the  Puget  Sound  company  for  a  public  use  of  equal  necessity. 
Tlio  order  made  by  the  court  for  commissioners  to  assess  the 
dHuinKos  includes  all  the  land  desired  by  the  Great  Falls  company 
oxocpt  the  disputed  strip  mentioned,  and  as  to  that  strip  the 

- '  -'--"— od  the  complaint  and  refused  to  include  it  in  the 

3reat  Falls  company  appealed  from  the  order  and 
ings  in  so  far  as  they  determine  that  the  disputed 
ri  appropriated  by  the  Puget  Sound  company,  and 
iir  consideration  the  contention  that  the  evidence 
to  Bupport  the  findings  or  conclusion,  so  far  as 
alip  is  cunevrned. 
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Upon  this  appeal  we  are  not  concerned  with  any  question  which 
might  arise  between  a  railroad  company  and  the  private  owner 
of  land  sought  for  railroad  purposes.  Our  concern  is  only  with 
the  question  of  the  priority  of  right  to  acquire  property  for  rail- 
road purposes  as  between  competing  railroad  companies  them- 
selves. In  authorizing  the  Great  Falls  company  to  condemn 
the  land  described  in  the  order,  the  court  impliedly  found  that 
the  Puget  Sound  company  had  not  appropriated  any  ground  for 
station  purposes,  yards,  or  terminal  facilities,  and  of  this  conclu- 
sion complaint  cannot  well  b^  made.  So  far  as  the  land  sought 
for  those  distinct  purposes  is  concerned,  nothing  was  done  except 
that  Mr.  Goodnow  selected  it.  Whatever  rule  may  be  adopted 
for  determining  the  priority  as  between  rival  roads  seeking  the 
same  property  for  railroad  purposes  when  neither  company 
has  attached  itself  to  the  properly  by  contract  or  condemnation 
proceedings,  we  think  that  no  authority  has  ever  gone  to  the 
[1]  extent  of  holding  that  the  mere  mental  process  of  select- 
ing a  particular  tract  of  ground  wanted  for  railroad  purposes 
is  sufficient  to  give  that  company,  whose  authorized  representative 
may  conceal  his  selection  in  his  own  mind,  a  preference  right 
to  acquire  the  ground.  But  the  trial  court  did  find  that,  as  to 
the  disputed  strip,  an  appropriation  thereof  had  been  made  by 
the  Puget  Sound  company  *'m  order  to  lay  out  its  road,  and 
the  laying  out  of  its  road  is  the  public  purpose  to  which  said 
property  had  already  been  appropriated." 

It'  will  be  observed  that  in  this  the  trial  court  has  followed 
the  language  of  subdivision  4  of  section  4275,  Revised  Codes. 
That  section  is  entitled:  "Powers  of  a  Railroad  Corporation." 
The  introductory  clause  is:  ** Every  railroad  corporation  has 
power."  Then  follow  eleven  subdivisions  enumerating  those 
powers.  Subdivision  4  reads  as  follows:  ** To  lay  out  its  road, 
not  exceeding  in  width  one  hundred  feet  on  each  side  of  its 
center  line,  unless  a  greater  width  be  required  for  the  purpose  of 
excavation  or  embankment,  and  to  construct  and  maintain  the 
same,  with  a  single  or  double  track,  and  with  such  appendages 
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and  adjuncts  as  may  be  necessary  for  the  convenient  use  of  the 
same." 

In  view  of  the  language  employed  by  the  court  above,  and  the 
facts  that  Grove  street  is  80  feet  wide,  that  the  center  line  of  the 
Puget  Sound  company  is  in  the  center  of  that  street,  and  that 
this  strip  60  feet  wide  is  necessary  to  give  the  Puget  Sound  com- 
pany 100  feet  on  the  east  side  of  its  center  line,  it  seems  reason- 
ably clear  that  it  was  the  theory  of  the  trial  court  that  by  mak- 
ing a  survey  of  its  center  line,  staking  and  mapping  the  same, 
and  causing  the  survey  to  be  approved,  all  prior  to  the  com- 
mencement of  this  condemnation  proceeding,  the  Puget  Sound 
company  thereby  acquired  a  preference  right,  as  against  its  rival, 
to  secure  land  over  which  to  lay  out  its  road,  by  virtue  of  sub- 
division 4  of  section  4275  above,  and  that  the  acts  which  gave 
rise  to  such  preference  right  effected  an  appropriation,  to  a 
public  use,  of  a  strip  of  ground  200  feet  wide — 100  feet  on  each 
side  of  the  center  line. 

For  the  purposes  of  this  appeal  we  may  assume,  without  de- 
ciding, that  in  every  contest  between  rival  railroads,  each  seek- 
ing the  same  land  for  railroad  purposes  but  neither  having 
acquired  an  interest  in  it,  the  question  of  priority  of  right  is  to 
be  determined  by  the  equities  of  the  particular  case,  and  that 
in  the  instant  case  the  acts  enumerated  above  are  sufficient,  in 
effect,  to  give  the  Puget  Sound  company  a  preference  right.  We 
•then  approach  the  important  question  presented  by  this  appeal, 
[2]  viz.:  What  is  the  extent  of  the  right  acquired  under  sub- 
division 4  of  section  4275  above,  by  the  company  which  has  the 
superior  equities  t  While  that  subdivision  contains  a  grant  of 
power  to  lay  out  a  roadway  or  right  of  way  and  to  construct  and 
maintain  a  single  or  double  track  thereon,  it  does  not  assume 
to  grant  such  right  of  way  or  roadway.  The  language  *'not 
exceeding  in  width  one  hundred  feet  on  each  side  of  its  center 
line"  is  not  a  grant  but  a  limitation.  In  the  absence  of  any 
necessity  for  additional  grounds  for  excavation  or  embankment, 
the  strip  200  feet  wide  simply  marks  the  utmost  limits  of  the 
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extent  of  land  which  a  railroad  company  may  take  in  invitum 
for  roadway  or  right  of  way  purposes.  But  no  obligation  is 
imposed  upon  any  company  to  take  the  full  amount  permitted, 
and  in  the  absence  of  any  necessity  it  cannot  do  so,  either  as 
against  the  will  of  the  owner  or  the  necessities  of  a  competing 
road.  The  strip  200  feet  wide  is  the  utmost  that  it  can  take, 
but  it  may  be  content  with  any  quantity  less  which  is  justified 
by  its  reasonable  necessities.  The  line  of  stakes  through  the 
center  of  Grove  street — ^the  only  outward,  visible  evidence  of 
the  center  line  of  the  Puget  Sound  company's  right  of  way — 
gave  no  indication  of  the  extent  of  the  land  which  that  company 
desired  or  needed.  But  if  we  adopt  the  theory  of  those  courts 
which  indulge  the  presumption  in  such  a  case  that  the  full 
amount  allowed  by  law  was  intended  to  be  claimed,  we  are  still 
unable  to  agree  with  the  conclusion  of  the  trial  court.  So  far 
[3]  as  the  extent  of  the  right  of  way  is  concerned,  subdivision 
4,  above,  at  most  extends  to  a  railroad  company  the  privilege  of 
taking  a  strip  200  feet  wide,  if  necessary.  The  privilege  may  be 
accepted  or  it  may  be  waived ;  and  it  is  waived  by  taking  a  less 
amount.  {Joplin  &  W,  Ry.  Co,  v.  Kansas  City,  Ft.  Scott  &  M. 
R.  Co.,  135  Mo.  549,  37  S.  W.  540.)  If  the  Puget  Sound  com- 
pany's preference  right  to  acquire  this  disputed  strip  cannot  be 
justified  under  subdivision  4  above,  it  cannot  be  justified  at  all. 
It  was  not  in  possession  of  that  company ;  its  exterior  boundaries 
were  not  staked  or  even  surveyed,  so  far  as  this  record  discloses. 
The  right  attaches,  if  at  all,  by  virtue  of  surveying,  staking,  map- 
ping and  adopting  the  line  through  the  center  of  Grove  street; 
and  the  trial  court  must  have  found  that  it  was  by  virtue  of  these 
acts  that  the  Puget  Sound  company  had  availed  itself  of  the 
privileges  and  powers  granted  by  subdivision  4  above.  No  other 
reasonable  construction  can  be  given  the  trial  court's  findings. 
That  subdivision  4  deals  exclusively  with  land  sought  for  right 
of  way  purposes,  as  distinguished  from  land  needed  for  yards, 
depot  grounds,  terminal,  and  other  railroad  facilities,  is  ap- 
parent.   That  it  was  not  the  intention  of  the  legislature  to  limit 
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a  railroad  company  to  a  strip  200  feet  wide  for  all  railroad  pur- 
poses is  clearly  indicated  by  the  language  employed.  Subdivi- 
sions 3  and  7  of  the  same  section  provide  for  acquiring  lands  for 
other  railroad  purposes. 

Our  inquiry,  then,  must  be  limited  to  the  extent  of  the  pref- 
erence right  which  the  Puget  Sound  company  acquired  to  secure 
[4]  land  under  subdivision  4  above  for  a  right  of  way.  In 
the  first  place,  that  company  was  not  claiming  a  strip  of  ground 
100  feet  on  each  side  of  its  center  line.  Beyond  the  west  line 
of  Grove  street  it  was  not  claiming  anything  at  all  except  one- 
half  of  blocks  4  and  11,  and  that  was  claimed  only  for  the  pur- 
pose of  locating  a  passenger  station.  It  secured  a  franchise  for 
the  use  of  all  of  Grove  street  if  it  chose  to  accept  the  conditions 
imposed  by  the  county  commissioners.  But,  furthermore,  as  if 
to  set  at  rest  the  question  as  to  the  purpose  for  which  all  of 
the  land  lying  east  of  Grove  street,  including  this  disputed  strip, 
was  wanted,  Mr.  Goodnow,  who  made  the  selections  and  who 
was  the  only  person  who  assumed  to  represent  or  to  speak  for 
the  Puget  Sound  company,  testified  that  on  August  29,  1912, 
when  the  map  of  the  survey  was  brought  to  him,  he  then  selected 
the  station  grounds  desired  by  his  company — a  plot  of  ground 
400  feet  wide  and  2,600  feet  long,  lying  immediately  east  of  and 
adjoining  Grove  street  and  including  the  strip,  60  feet  wide,  now 
in  dispute.  Continuing,  the  witness  said:  ''On  the  west  side 
of  Grove  street  I  selected  half  of  block  11  and  a  portion  of  the 
lots  immediately  north  of  that  in  block  4 ;  that  is  to  say,  the  east 
half  of  block  4.  *  •  •  That  selection  was  made  for  the  pur- 
pose of  locating  the  passenger  station.  •  •  •  The  ground  to 
the  east  of  Grove  street  was  selected  for  the  ordinary  purposes 
of  station  grounds.  I  selected  400  feet  in  width,  because  it 
would  be  necessary  to  straighten  out  Spring  creek  and  because 
I  thought  it  would  take  some  room  from  the  station  grounds  in 
order  to  do  that,  probably  50  or  75  feet.  We  expect,  of  course, 
to  locate  elevators  and  industries  of  that  character  on  this 
ground.    •    •    •    The  west  side  of  Grove  street  simply  accom- 
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mddates  the  passenger  business.  •  •  •  We  would  propose 
to  hold  the  land  on  the  east  side  of  Orove  street  entirely  for  in- 
dustrial and  passing  tracks,  etc.''  To  our  minds  this  seems 
conclusive  that  the  Puget  Sound  company  was  not  claiming  any 
ground  east  or  west  of  Grove  street  for  right  of  way  purposes, 
but  was  content  to  use  the  street,  80  feet  in  width,  for  right  of 
way.  Counsel  for  that  company  drafted  the  franchise  grant- 
ing the  use  of  that  street,  and  the  intention  of  his  company  is 
indicated,  in  a  measure  at  least,  by  Article  1,  which  reads  as  fol- 
lows: **  Article  1.  That  there  be,  and  there  is  hereby  granted, 
unto  the  Chicago,  Milwaukee  &  Puget  Sound  Railway  Company, 
•  •  •  the  perpetual  right  to  use  that  certain  street  known  as 
Qrove  street  in  the  town  of  Chouteau,  and  the  additions  thereto, 
for  the  purpose  of  laying  down  and  maintaining  thereon  a  rail- 
way track  or  tracks,  together  with  the  necessary  switches,  turn- 
outs and  sidetracks,  and  to  operate  a  line  of  cars  over  and  along 
the  same  for  the  purpose  of  conveying  passengers,  freight,  ex- 
press and  mail  matter,  and  carrying  on  such  other  business  as  is 
ordinarily  carried  on  by  a  railway  company.*'  It  cannot  be 
claimed  that  any  part  of  the  strip  400  feet  wide  east  of  Grove 
street  was  wanted  for  right  of  way.  The  entire  strip  was  selected 
for  other  purposes,  and  purposes  recognized  by  the  statute  as 
altogether  distinct  from  the  right  of  way. 

Under  the  most  favorable  view  which  can  be  adopted,  the  evi- 
dence fails  to  sustain  the  finding  that  the  strip  of  ground  60 
feet  wide  lying  immediately  east  of  and  adjoining  Grove  street 
was  appropriated  for  any  public  use  at  the  time  this  proceeding 
in  condemnation  was  instituted.  There  is  not  any  evidence  that 
the  board  of  directors  of  the  Puget  Sound  company  ever  author- 
ized Mr.  Goodnow  to  adopt  a  line  of  definite  location  of  its  road, 
even  assuming  that  so  important  a  corporate  act  can  be  dele- 
gated. Neither  is  there  any  evidence  of  authority  conferred 
upon  the  president  of  that  company  by  the  statutes  of  its  parent 
state  or  the  by-laws  of  the  corporation.  There  is  little,  if  any- 
thing, more  than  a  bare  scintilla  of  evidence  that  Mr.  Goodnow 
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acted  by  virtue  of  a  common  custom.  There  is  not  any  evidence 
that  the  franchise  granted  by  the  county  commissioners  for  the 
use  of  Grove  street  was  ever  accepted. 

The  order  of  the  trial  court  is  reversed  and  the  proceeding  is 
remanded,  with  directions  to  eliminate  the  finding  that  the  dis- 
puted strip  was  appropriated  for  a  public  use  by  the  Puget 
Sound  company,  and  to  modify  the  order  for  commissioners,  so 
as  to  include  such  strip. 

Reversed  and  remanded. 

Mr.  Chief  Justice  Bbantly  and  Mr.  Justice  Sanneb  concur. 

Behearing  denied  November  13,  1913. 


GREAT  FALLS  &  TETON  COUNTY  RY.  CO.,  Respondent, 
v.  E.  H.  GANONG  et  al.,  Appellants. 

(No.  3,335.) 
(Submitted  September  15,  1913.     Decided  October  6,  1913.) 

[136  Pac.  390.] 

Corporations — Board  of  Directors — Quorum — Validity  of  Cor- 
porate Acts — Officers — Vacancy — Effect  of. 

Officers — ^When  Deemed  Vacant. 

1.  An  existing  office  without  any  incumbent  is  vacant,  wbetber  it  be 
a  new  one  or  an  old  one. 

Same. 

2.  An  office  newlj  created  becomes  ipso  facto  vacant  in  its  creation. 

Corporations — ^Board    of    Directors — ^Vacancj — Quorum — ^Validity  of    Cor- 
porate Acts. 

3.  Where  only  three  out  of  five  directors  provided  for  in  the  articles  of 
incorporation  as  the  number  constituting  the  board  of  directors  of  a 
railroad  corporation  had  been  selected  by  the  stockholders,  the  corporate 
acts  of  the  three,  constituting,  as  they  did,  a  quorum,  were  valid,  as 
against  an  attack  by  one  outside  the  corporation  or  by  the  state,  so  long 
as  they  acted  either  unanimously  or  by  a  majority  of  such  quorum. 

Appeal  from  District  Court,  Teton  County;  J.  B.  Leslie,  Judge. 
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Condemnation  Proceedings  by  the  Great  Falls  &  Teton 
County  Railway  Company  against  E.  H.  Ganong  and  others. 
From  certain  findings  and  an  order  made  to  condemn  land  for 
railroad  purposes,  defendants  appeal.    Affirmed. 

Messrs.  Cooper  dk  Stephenson  and  Mr.  H.  H.  Field  submitted 
s,  brief  in  behalf,  of  Appellants;  Mr.  Samuel  Stephenson  argued 
the  cause  orally. 

In  behalf  of  Respondent,  Messrs.  Veazey  d  Yeazey  and  Mr. 
PhU,  I.  Cole  submitted  a  brief;  Mr.  I.  Parker  Veazey,  Jr.,  argued 
the  cause  orally. 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  by  the  Chicago,  Milwaukee  and  Puget  Sound 
Railway  Company  and  others  from  certain  findings  and  an 
order  of  the  district  court  made  in  a  condemnation  proceeding 
instituted  by  the  Great  Falls  and  Teton  County  Railway  Com- 
pany against  E.  H.  Ganong  and  others,  to  condemn  certain 
lands  near  the  town  of  Chouteau  for  railway  purposes.  The 
appellants  are  the  owners  of  the  property  sought  to  be  con- 
demned, and  by  this  appeal  they  raise  the  question  of  the  right 
of  the  Great  Falls  company  to  exercise  the  power  of  eminent 
domain.  The  record  discloses  that,  upon  the  receipt  of  the 
charter  of  the  Great  Falls  company  as  a  Montana  corporation, 
the  stockholders  selected  three  persons  directors,  and  that  these 
three  directors  qualified  and  organized  as  a  board  and  con- 
stituted the  only  board  of  directors  of  the  company  at  the  time 
these  proceedings  were  before  the  trial  court.  The  articles  of 
incorporation  provide  for  a  board  of  directors  of  five  members, 
and  section  4274,  Revised  Codes,  fixes  five  &s  the  minimum  num- 
ber of  directors  of  a  railroad  corporation.  It  is  urged  upon 
us  that,  "where  a  minimum  number  of  directors  is  fixed  by 
statute  or  the  company's  regulations,  the  provision  is  manda- 
tory, so  that  if  the  total  number  falls  below  such  minimum 
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no  valid  board  meeting  can  be  held  although  the  prescribed 
quorum  may  attend'*;  and  2  Machen's  Modern  Law  of  Cor- 
porations, section  1456,  is  cited  as  authority  for  the  rule  which 
appellants  invoke.  The  author  of  the  article  quoted  refers  to 
but  a  single  case  to  support  his  text.  {Botiomley's  Case,  16 
Ch.  Div.  681.)  The  decision  in  that  case  is  reviewed  at  length 
by  the  supreme  court  of  California,  in  Porter  v.  Lassen  County 
Land  etc.  Co,,  127  Cal.  261,  59  Pac.  563,  and  reference  is 
had  to  the  peculiarly  worded  English  statute  which  influ- 
enced the  decision  in  Bottomley's  Case.  The  California  court 
reaches  the  conclusion — and  we  think  correctly — that  there  is 
not  anything  in  the  decision  of  the  English  case  which  militates 
against  the  general  rule  that  a  quorum  of  a  duly  constituted 
board  may  bind  a  corporation  as  the  board  with  all  its  members 
present  and  acting  in  unison  might  do,  and  that  vacancies  on 
the  board  do  not  prevent  the  remaining  directors — if  they  con- 
stitute a  quorum — from  holding  lawful  meetings  and  transact- 
ing the  company's  business. 

By  the  organization  of  the  Great  Falls  company  five  offices 
were  created;  three  of  these  were  filled  and  the  other  two  sim- 
ply remained  vacant.  ''An  existing  office  without  any  incumbent 
[1]  is  vacant,  whether  it  be  a  new  one  or  an  old  one."  (State 
ex  rM.  Buckner  v.  City  of  Butte,  41  Mont.  377,  109  Pac.  710; 
Mechem's  Public  Offices  and  Officers,  sec.  131;  Throop  on  Pub- 
lic Officers,  sec.  431.)  *'An  office  newly  created  becomes  ipso 
[2]  facto  vacant  in  its  creation."  {State  ex  reL  Smith  v. 
Askew,  48  Ark.  82,  2  S.  W.  349;  In  re  Fourth  Judicial  Dist., 
4  Wyo.  133,  32  Pac.  850.)  Section  3836,  Revised  Codes,  pro- 
vides for  the  organization  of  the  board  of  directors  of  every 
[3]  domestic  corporation — including  railroad  corporations — 
and  then  proceeds:  '*A  majority  of  the  directors  is  a  sufficient 
number  to  form  a  board  for  the  transaction  of  business,  and 
every  decision  of  a  majority  of  the  directors  forming  such  board, 
made  when  duly  assembled,  is  valid  as  a  corporate  act."  If, 
then,  a  majority  of  the  directors  is  sufficient  to  form  a  board, 
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and  such  board  can  perform  all  corporate  acts,  vacancies  can- 
not affect  the  legality  of  its  proceedings  so  long  as  the  legally 
constituted  quorum  is  present  and  acting  either  unanimously 
or  by  a  majority  of  such  quorum.  {Porter  v.  Lassen  County 
Land  etc.  Co,,  above.)  The  failure  of  the  stockholders  of  this 
corporation  to  fill  all  the  oflSces  by  electing  five  directors  does  not 
invalidate  the  title  of  the  three  who  were  selected  or  prevent  them 
from  legally  representing  the  corporation  so  long  as  they  consti- 
tute a  quorum.  {Wright  v.  Commonwealth,  109  Pa.  561,  1  Atl. 
794;  In  re  Union  Ins.  Co.,  22  Wend.  (N.  Y.)  591;  Schmidt  v. 
MitcheU,  101  Ky.  570,  72  Am.  St.  Rep.  427,  41  S.  W.  929.)  This 
attack  is  from  outside  the  corporation,  and  presents  a  different 
question  from  the  one  which  would  arise  if  a  minority  stockholder 
or  the  state  was  complaining  that  the  stockholders  of  this  com- 
pany had  not  discharged  fully  their  duty  and  elected  all  the 
directors  required  by  the  articles  of  incorporation  and  the  stat- 
utes of  this  state.  In  the  present  controversy,  as  between  this 
corporation  and  a  person  from  outside  the  corporation  itself, 
the  trial  court  properly  held  that  the  Great  Falls  and  Teton 
County  Railway  Company  was  authorized  to  exercise  the  power 
of  eminent  domain.  So  far  as^  the  trial  court's  findings  and 
order  are  involved  in  this  appeal,  they  are  affirmed. 

Affirmsfl. 

Ma.  Chief  Justice  Bbantlt  and  Mb.  Justics  Sanneb  concur. 


98  Levebidge  et  al.  i;.  Hennessy  et  al.     [  Juue  T.  '13 


LEVERIDGB  et  al.,  Appellants,  v.  HENNESSY  bt  al.. 

Respondents. 

(No.  3,244.) 
(Submitted  September  16,  1913.    Decided  October  6,  1913.) 

[135  Pac.  906.] 

Mining    Claims — Declaratory    Statement — Misleading    Descrip- 
tion— Void  Location — New  Trial — Discretion, 

New  Trial — Order — ^Discretion — ^Review. 

1.  Quaere:  Must  the  ruling  of  a  district  judge,  called  in  to  pass  upon 
a  motion  for  new  trial,  be  tested  by  the  same  standards  of  discretion  as 
would  be  applied  to  that  of  the  judge  who  tried  the  case  if  he  had 
ruled  thereout 

Mining  Claims — Declaratory  Statement — Descriptions — Degree  of  Accuracy 
Bequired. 

2.  Though  it  was  not  necessary  that  a  declaratory  statement  of  a 
quartz  lode  location  made  under  amended  section  3612,  Political  Code 
of  1895  (Laws  1901,  p.  141),  contain  a  description  of  the  claim  by 
metes  and  bounds,  or  that  the  statements  therein  be  niade  with  mathe- 
matical precision  as  to  measurements  or  technical  accuracy  of  expres- 
sion, the  locator  was  required  to  so  describe  the  claim  that  the  boundaries 
could  be  readily  traced,  and  that  a  person  of  reasonable  intelligence 
could,  by  aid  of  the  directions  when  taken  with  the  markings  upon  the 
ground,  find  the  claim  and  run  its  lines;  hence  where  the  description 
is  BO  erroneous  as  to  be  delusive  and  misleading,  as  when  the  declaratory 
statement  and  the  markings  do  not  even  approximately  agree  as  to  the 
general  shape  of  the  claim  or  as  to  any  point,  direction  or  distance, 
the  location  is  void. 

[As  to  discovery  of  minerals  in  mining  claims  and  rights  of  locators 
prior  thereto,  see  note  in  139  Am.  St.  Bep.  154.] 

Same — ^Misleading  Description — ^When  Location  Void. 

3.  Held,  under  the  rule  declared  in  paragraph  2,  supra,  that  where 
the  descriptions  found  in  a  declaratory  statement,  though  suggesting 
a  rectangle  lying  north  and  south,  were  such  that  one  taking  them 
and  proceeding  from  the  northern  corners  according  to  the  directions 
given,  would  miss  one  of  the  southern  corners  by  over  500  and  the  other 
by  over  800  feet,  and  find  the  south  line  not  only  over  100  feet  farther 
from  the  point  of  discovery  but  also  some  432  feet  shorter  than  called 
for  in  the  statement,  the  location  was  void. 

New  Trial  Order — Discretion. 

4.  Where  the  conclusion  of  the  trial  court  in  an  action  to  quiet  title 
to  a  portion  of  a  mining  claim  in  apparent  conflict  with  another  loca- 
tion was  supported  by  the  decisive  preponderance  of  the  evidence,  there 
was  not  any  room  for  discretion  in  the  district  judge  called  in  to  de- 
termine a  motion  for  new  trial,  and  the  granting  of  the  motion  was 
therefore  error. 

Appeal  from  District  Court,  Granite  County,;  J,  Miller  Smith, 
a  Judge  of  the  First  Judicial  District,  presiding. 
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Action  by  E.  S.  Leveridge  and  another  against  Tom  Hen- 
nessy  and  another.  From  an  order  granting  a  new  trial,  plain- 
tiffs appeal.    Reversed. 

Mr.  D,  M.  Durfee  and  Mr,  W.  E.  Moore,  for  Appellants,  sub- 
mitted a  brief  and  argued  the  cause  orally. 

Mr,  WiUiawi  Meyer,  for  Respondents,  submitted  a  brief  and 
made  oral  argument. 

MR.  JUSTICE  SANNER  delivered  the  opinion  of  the  court. 

Action  by  appellants  to  quiet  title  to  a  portion  of  the  East 
Brookl3ai  lode,  Granite  county,  Montana,  which  is  in  apparent 
conflict  with  a  prior  location  of  the  Speculator  lode,  claimed 
by  respondents.  The  trial  was  to  the  court,  Honorable  Geo.  B. 
Winston  presiding  without  a  jury,  and  he  made  findings  of  fact 
and  conclusiods  of  law  in  favor  of  appellants.  Thereafter  re- 
spondents, having  filed  their  notice  of  intention  to  move  for  a 
new  trial  and  having  caused  their  bill  of  exceptions  to  be  signed 
and  settled  by  Judge  "Winston,  filed  an  afiBdavit  disqualifying 
him  from  further  proceeding  with  the  motion.  Thereupon  the 
Honorable  J.  Miller  Smith,  of  the  first  judicial  district,  was 
called  in  to  hear  and  determine  the  motion,  and  the  same,  hav- 
ing been  submitted  to  him,  was  granted.  From  the  order 
granting  respondents'  motion  for  new  trial,  this  appeal  is  taken. 

Much  space  is  given  in  the  briefs  to  a  discussion  of  the  question 
[1]  whether  the  ruling  of  a  judge  called  in  to  pass  upon  a  mo- 
tion for  a  new  trial  is  to  be  tested  by  exactly  the  same  standards 
of  discretion  as  would  be  applied  to  that  of  the  judge  who  tried 
the  case  if  he  had  ruled  thereon.  The  question  is  an  interesting 
one  and  unsettled  in  this  state ;  but  we  do  not  deem  the  present 
case  an  opportune  one  for  its  consideration  for  reasons  which 
will  presently  appear. 

The  contention  of  appellants  is:  (1)  That  the  markings  of 
the  Speculator  as  now  claimed  by  the  respondents  are  not  the 
same  as  originally  made  upon  the  ground,  and  therefore  the 
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respondents  abandoned  their  claim;  and  (2)  if  the  markings 
of  the  Speculator  as  now  claimed  by  the  respondents  are  the  orig- 
inal markings  upon  the  ground,  then  the  location  was  void  ab 
initio  because  of  a  substantial  departure  from  the  calls  of  the 
declaratory  statement.  The  subjoined  drawing  will  illustrate 
the  situation;  the  +  representing  the  point  of  discovery;  the 
double  line  representing  the  Speculator  as  now  claimed  by  the 


respondents;    the    single   line    representing  the  Speculator  as 
originally   marked   upon  the  ground,  according  to  appellants; 
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and  the  broken  line  representing  the  claim  as  it  would  appear 
if  in  literal  conformity  to  the  calls  of  the  declaratory  statement. 

As  to  whether  the  Speculator  was  ever  marked  upon  the 
ground  in  the  manner  asserted  by  appellants  (shown  by  the  sin- 
gle line),  there  is  a  sharp  conflict  in  the  evidence,  but  no  good 
purpose  would  be  served  by  reciting  the  testimony  at  length, 
for  the  reason  that  the  trial  court  did  not  specifically  find  upon 
the  subject.  The  finding,  so  far  as  it  touched  upon  the  asserted 
claims  of  respondents,  is  that  they  "never  have  been  and  are 
not  now  the  owners  of  the  alleged  Speculator  quartz  lode  min- 
ing claim  •  *  •  and  are  not  and  have  not  been  at  any  time 
the  owners  of  the  area  in  conflict  between  the  said  East  Brook- 
lyn quartz  lode  mining  claim  and  the  said  alleged  Speculator 
quartz  lode  mining  claim."  As  we  read  this  finding,  it  pro- 
ceeds upon  the  theory  that  the  location  of  the  Speculator  was 
void  and  is  inconsistent  with  a  valid  claim  subsequently  lost  by 
'abandonment. 

Whether  the  location  of  the  Speculator  was  void  must  be  de- 
termined by  the  only  criterion  upon  which  it  is  assailed,  viz., 
a  fatal  divergence  between  the  declaratory  statement  as  filed 
and  the  markings  of  the  claim  upon  the  ground.  The  statute 
in  force  when  the  Speculator  location  was  made  (section  3612, 
[2]  Pol.  Code  1895,  as  amended  by  Laws  1901,  p.  141)  did  not 
require,  as  it  did  before  and  has  since,  that  the  declaratory  state- 
ment contain  a  description  of  the  comers  with  the  markings 
thereon,  but  it  was  required  of  the  locator  that,  within  thirty 
days  after  posting  his  preliminary  notice  of  location,  he 
"define  the  boundaries  of  his  claim  by  marking  a  tree  or  rock 
in  place  or  by  setting  a  post  or  stone  at  each  corner  or  angle 
of  the  claim,"  and  that,  within  sixty  days  after  posting  his 
preliminary  notice  of  location,  he  file  a  declaratory  state- 
ment containing,  among  other  things,  "the  number  of  feet 
claimed  in  length  along  the  course  of  the  vein  each  way  from 
the  point  of  discovery,  with  the  width  on  each  side  of  the  cen- 
ter of  the  vein,"  and  "such  description  of  the  location  of  said 
claim  with  reference  to  some  natural  object  or  permanent  monu- 
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ment  as  will  identify  the  claim."  Such  a  statute,  it  is  true, 
does  not  require  that  the  declaratory  statement  contain  a  descrip- 
tion by  metes  and  bounds  {Upton  v.  Larkin,  7  Mont.  449,  17 
Pac.  728;  Oamer  v.  Olenn,  8  Mont.  371,  20  Pac.  654),  but 
it  does  require  that,  taking  the  discovery  as  the  initial  point, 
the  boundaries  be  so  definite  and  certain  as  that  they  can  be 
readily  traced  {Hauswirth  v.  Butchery  4  Mont.  299,  1  Pac.  714), 
and  that  the  declaratory  statement  contain  directions  which, 
taken  with  the  markings,  will  enable  a  person  of  reasonable 
intelligence  to  find  the  claim  and  run  its  lines  (1  Lindley  on 
(Mines,  sec.  381;  Oamer  v.  Olenn,  supra;  Bramlett  v.  Flick,  23 
Mont.  95,  57  Pac.  869).  While  neither  mathematical  precision 
as  to  measurements  nor  technical  accuracy  of  expression  is  ex- 
pected, the  degree  of  accuracy  that  is  required  is  indicated  by 
the  fact  that  the  locator  after  his  discovery  had  thirty  days 
in  which  to  definitely  ascertain  the  course  of  the  vein  and 
mark  his  boundaries  and  thirty  days  more  in  which  to  file  hia 
declaratory  statement  describing  his  claim  so  that  it  could  be 
identified.  (Sanders  v.  Nohle,  22  Mont.  110,  55  Pac.  1037.) 
That  degree  of  accuracy  is  not  met  if  the  description  given  is  so 
erroneous  as  to  be  delusive  and  misleading,  as  when  the  declarar 
tory  statement  and  the  markings  upon  the  ground  do  not  even 
approximately  agree  as  to  the  general  shape  of  the  claim  or 
as  to  any  point,  direction,  or  distance.  {DiUon  v.  Bayliss,  11 
Mont.  171,  27  Pac.  725.) 

Recurring,  then,  to  the  declaratory  statement  of  the  Specu- 
lator, we  observe  that  it  calls  for  a  tract  of  ground  1,500x600 
[3]  feet,  *'800  feet  in  a  northerly  direction  and  700  feet  in 
a  southerly  direction  along  the  course  of  the  said  lode  (which 
is  given  as  northerly  and  southerly)  from  the  point  of  discov- 
ery and  300  feet  on  each  side,  •  •  •  "  the  exterior  bound- 
aries of  which  "are  distinctly  marked  by  posts  or  monuments 
at  each  corner,  •  •  •  namely:  Beginning  at  the  north- 
west comer  No.  1,  *  *  •  thence  easterly  600  feet  to  the 
northeast  corner  No.  2,  •  •  •  thence  southerly  1,500  feet 
to  the  southeast  corner  No.  3,    •    •    •    thence  westerly  600 
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feet  to  the  southwest  comer  No.  4,  •  •  •  thence  northerly 
1,500  feet  to  the  place  of  beginning.'*  As  it  is  now  claimed  by 
respondents  to  have  been  always  marked  upon  the  ground,  the 
Speculator  is  shaped  as  shown  by  the  double  line  in  the  draw- 
ing above  and  comprehends  a  tract  of  ground  500  feet  northerly, 
800  feet  southerly,  120  feet  easterly,  and  230  feet  westerly  from 
the  point  of  discovery,  bounded  as  follows:  Commencing  with 
the  northwest  corner  and  running  thence  south  68°  37',  east 
498.5  feet  to  the  northeast  corner,  thence  south  5°  51'  west 
1,311.41  feet  to  the  southeast  comer,  thence  north  68°  34'  west 
167.9  feet  to  the  southwest  comer,  thence  north  7°  13'  west 
1,436.3  feet  to  the  place  of  beginning. 

While  the  sufficiency  of  the  description  is  essentially  a  ques- 
tion of  fact  for  the  jury  or  for  the  court  sitting  without  a  jury 
{Bramlett  v.  Flick,  supra),  and  while  no  stress  is  or  can  be 
laid  upon  the  mere  departure  of  the  lines  from  the  cardinal 
directions,  since  the  tract  is  northerly  and  southerly,  yet  the  de- 
scription given  in  the  declaratory  statement  does  suggest  that 
the  claim  is  a  rectangle,  and  hence  that  one  starting  from  the 
point  of  discovery  and  finding  the  northern  comers  might,  by 
proceeding  at  right  angles  to  the  northern  line,  follow  the 
other  lines  and  pick  up  the  other  comers.  As  a  matter  of  fact, 
if  he  did  so  proceed  he  would  miss  the  southeast  comer  by  over 
500  feet  and  the  southwest  comer  by  over  800  feet.  Further- 
more, the  record  discloses  that  the  southerly  portion  of  the 
claim  lies  in  timber  through  which  the  lines  were  not  * '  swamped ' ' ; 
that  the  south  line  is  over  100  feet  farther  from  the  point  of 
discovery  and  over  432  feet  shorter  than  called  for;  and  that 
the  claim  as  laid  out  in  nowise  resembles  what  the  declaratory 
statement  suggests.  In  view  of  all  this  it  is  a  rational  infer- 
ence that  some  difficulty  might  be  expected  in  any  attempt  to 
find  the  lines  and  corners  with  the  aid  of  the  declaratory  state- 
ment, and  the  record  shows  that  as  a  matter  of  fact  difficulty 
was  met,  and  doubt  may  be  entertained  as  to  whether  it  was 
wholly  surmounted  even  with  the  aid  of  the  locator  who  placed 
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the  comers.  No  liberality  of  construction  will  avail  to  overcome 
such  a  condition. 

Respondents  place  much  reliance  upon  Bramlett  y.  Flick, 
supra,  wherein  a  claim  which  departed  somewhat  as  to  direc- 
tions and  distances  from  those  given  in  the  declaratory  statement 
was  sustained.  But  the  departures  in  that  case  were  neither  so 
many  nor  so  great  as  are  here  presented.  The  directions  in 
the  Bramlett  notice,  if  followed  with  reasonable  intelligence, 
could  not  mislead,  and  the  jury  found  as  a  matter  of  fact  that 
they  were  sufficiently  clear  and  definite.  But  no  one,  unless 
told,  would  suppose  the  Speculator  as  marked  and  the  Specu- 
lator as  described  to  be  one  and  the  same. 

The  conclusion  of  the  trial  court  that  the  Speculator  had  never 
[4]  any  lawful  existence  is  supported  by  the  decisive  prepon- 
derance of  the  evidence.  In  these  circumstances  there  was  no 
room  for  discretion  in  the  judge  who  granted  the  motion;  there 
was  nothing  for  it  to  rest  upon.  The  motion  should  have  been 
denied,  and  the  order  granting  it  is  reversed.  Reversed, 

Mb.  Chief  Justice  Bbantly  and  Mb.  Justice  Holloway  con- 
cur. 


CASES   DETERMINED 

IN  THE 

SUPREME  COURT 

AT  TED 

OCTOBER  TERM,  1913. 


Thb  Hon.  Theodobb  Brantly,  Chief  Justice. 

The  Hon.  William  L.  Holloway,"] 

y  Associate  Justices. 
The  Hon.  Sydney  Sannbb,  j 


O'HANLON,  Appellant,  v.  RUBY  GULCH  MINING  CO., 

Respondent. 

(No.  3,273.) 
(Submitted  September  18,  1913.    Decided  October  11,  1913.) 

[135  Pac.  913.] 

Mining  Claims — CotenanU — Annual  Representation  Work — 
Failure  to  Contribute  —  Abandonment  —  Laches  —  Adverse 
Claims  —  Quieting  Title  —  Ouster  —  Remedies — Ejectment — 
Theory  of  Case — Appeal — New  Trial. 

New  Trial — Order  Granting — Affirmance,  When. 

1.  An  order  granting  a  new  trial,  which  does  not  indicate  upon  which 
of  several  grounds  assigned  it  was  based,  will  be  affirmed  if  justifiable 
upon  any  one  of  them. 

Mining  Claims — Annual  Bepresentation  Work — Default  of  Co-owner — For- 
feiture— Notice — Administrators — Insufficiency. 

2.  Service  of  notice  upon  the  administrator  of  the  estate  of  one  of 
several  co-owners  in  an  unpatented  mining  claim,  to  the  effect  that  un- 
less he  should,  within  ninety  days,  pay  his  proportion  of  the  amount 
expended  by  his  co-owners  in  doing  the  annual  representation  work  upon 
the  claim,  his  interest  would  be  declared  forfeited  under  the  provisions 
of  section  2324,  United  States  Revised  Statutes,  was  insufficient,  said 
flection  requiring  service  upon  the  then  actual  co-owner, — ^in  this  in- 
stance the  heirs  of  the  intestate,  and  not  the  administrator. 

[Ab  to  discovery  of  mineral  in  mining  claim  and  rights  of  locator 
prior  thereto,  see  note  in  139  Am.  St.  Rep.  154.     As  to  the  abandon- 
ment and  forfeiture  of  mining  claims,  see  note  in  87  Am.  St.  Rep.  403.] 
48  Mont.— 6  (65) 
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Same — B^presentation   Work — Failure   to   Contribute   Toward   Payment  of 
Expense — Statute  of  Forfeiture — Construction. 

3.  Section  2324,  United  States  Revised  Statutes,  providing  that  the 
interest  of  one  of  several  co-owners  in  a  mining  claim  shall,  upon  due 
notice,  become  the  property  of  his  co-owners  upon  his  failure  to  con- 
tribute his  proportion  of  the  expenditure  incident  to  the  doing  of  the 
annual  representation  work  upon  the  claim,  is  one  of  forfeiture  and 
must  be  strictly  construed. 

Same — Estoppel — ^Laches — Abandonment — Evidence — Admissibility. 

4.  While  evidence  that  the  heirs  of  a  delinquent  co-owner  in  an  un- 
patented mining  claim  had  been  made  aware  of  the  fact  that  the  ad- 
ministrator of  the  estate  of  their  intestate  had  been  served  with  notice 
calling  for  contribution  toward  the  payment  of  the  cost  of  the  annual 
representation  work  on  the  claim,  under  penalty  of  forfeiting  "his  inter- 
est*' therein,  was  immaterial  (see  paragraph  2,  supra),  it  was  both 
competent  and  material,  under  the  circumstances  of  the  case,  as  tend- 
ing to  show  laches  on  their  part  in  asserting  their  claims  to  the  interest 
declared  forfeited,  as  well  as  an  abandonment  thereof. 

Same — Abandonment — Failure    to    Contribute    to    Cost    of    Representation 
Work. 

5.  Though  one  of  several  cotenants  in  a  mining  claim  cannot  by  any 
course  of  conduct  on  his  part  abandon  the  claim  so  as  to  destroy  the 
interests  of  his  cotenants  and  cause  it  to  revert  to  the  government,  ho 
may  abandon  his  own  interest  and  should  be  held  to  have  done  so  where, 
with  knowledge  that  his  cotenants  have  performed  the  annual  repre- 
sentation work  upon  the  claim  and  are  developing  it,  he  fails  to  con- 
tribute his  proportion  of  the  expense  and  shows  by  his  conduct  that  he 
has  renounced  his  right,  reasserting  it  only  after  development  has  shown 
the  claim  to  be  valuable. 

Trial — Theory  of  Case — Appeal. 

6.  Where  defendant  made  no  objection  to  the  trial  of  a  cause  as  one 
to  quiet  title  to  a  mining  claim  under  section  6870,  Revised  Codes,  he 
will  not  be  heard  on  appeal  to  insist  that  it  should  have  been  tried  as 
an  adverse  suit  under  section  2326,  United  States  Revised  Statutes. 

Mining  Claims — Ouster  of  Cotenant — Remedies. 

7.  While  a  cotenant  who  has  been  excluded  from  a  mining  claim  may 
bring  an  adverse  suit  to  have  his  rights  determined,  so  that  the  patent 
will  convey  directly  to  him  whatever  interest  he  may  have,  he  is  not 
bound  to  do  so,  but  may  wait  until  the  patent  proceedings  are  con- 
cluded, and  then  have  the  patentee  declared  a  trustee  for  him  to  the 
extent  of  his  interest. 

[As  to  cotenancy  in  mines,  see  note  in  91  Am.  St.  Rep.  851.] 

Same — Quieting  Title — Ejectment— When  Proper  Remedy. 

8.  The  remedy  of  one  claiming  to  have  been  wrongfully  ousted  from 
a  mining  claim  then  in  possession  of  defendant,  who  asserts  an  adverse 
claim,  is  an  action  in  ejectment  and  not  one  to  quiet  title  under  section 
6870,  Revised  Codes,  which  confers  power  upon  courts  of  equity  to 
entertain  actions  in  which  the  defendant  is  asserting  an  adverse  claim 
while  the  plaintiff  is  in  possession,  and  actions  in  which  neither  plain- 
tiff nor  defendant  is  in  possession,  and  the  latter  is  asserting  the  adverse 
claim. 

Appeal  from  District  Court,  Choteau  County;  Jno,  W.  Tat- 
tan,  Judge. 
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Action  by  Thomas  J.  0  'Hanlon  and  another  against  the  Ruby 
Gulch  Mining  Company.  From  an  order  granting  a  motion 
for  new  trial  plaintiffs  appeal.     AflSrmed. 

Messrs,  Cooper  &  Stephenson,  for  Appellant,  submitted  a 
brief ;  Mr.  Samuel  Stephenson  argued  the  cause  orally. 

Before  one  cotenant  can  acquire  the  interest  of  his  cotenant 
in  a  mining  claim,  he  must  either  proceed  strictly  in  accordance 
with  the  provisions  of  section  2324,  United  States  Revised  Stat- 
utes (  5  Fed.  Stats.  Ann.  19,  U.  S.  Comp.  Stats.  1901,  p.  1426),  or 
he  must  hold  the  entire  claim  adversely  for  a  period  of  ten 
years.  The  relation  of  co-owners  in  a  mining  claim  is  such 
that  the  doing  of  the  annual  representation  w^ork  by  one  inures 
to  the  benefit  of  all.  And  since  Carter  did  the  representing 
each  year  down  to  the  time  when  defendant  bought  Carter  out, 
the  title  of  plaintiffs  to  the  O'Hanlon  one-third  interest  was 
as  good  as  Carter's  title  to  the  two-thirds  interest.  Mere  lapse 
of  time,  short  of  the  statute  of  limitations,  does  not  constitute 
laches.  There  must  be  some  act  or  omission  of  the  party  to 
whom  laches  is  sought  to  be  attributed  which  affects  the  other 
party  so  unfavorably  as  to  render  it  inequitable  to  excuse  the 
delay.  What  would  be  laches  in  one  case  might  not  constitute 
such  in  another.  The  question  is  one  addressed  to  the  sound 
discretion  of  the  court,  depending  upon  all  of  the  facts  of  the 
particular  case.  {The  Queen  of  the  Pacific,  61  Fed.  213;  Babb 
V.  SuUivan,  43  S.  C.  436,  21  S.  E.  277.)  Laches  is  defined  as 
inexcusable  delay  in  asserting  a  right.  One  who  acts  as  soon 
as  possible  after  learning  of  his  right,  or  that  his  right  has  been 
invaded,  cannot  be  charged  with  delay.  {Byrne  v.  Schuyler 
Electric  Mfg,  Co.,  65  Conn.  336,  28  L.  R.  A.  304,  31  Atl.  833.) 
Under  the  Code  of  Procedure  it  is  held  that  laches  is  an  equi- 
table defense,  which,  unless  disclosed  by  the  complaint,  must 
be  proved  by  the  answer,  and  the  mere  appearance  of  the  lapse 
of  time  is  not  sufiicient  to  raise  the  issue.  {Oa/y  v.  Havermale, 
27  Wash.  390,  67  Pac.  804.) 
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In  order  to  make  a  notice  of  forfeiture  valid,  it  must  be 
served  upon  the  co-owners,  and  our  contention  is  that  the  ad- 
ministrator of  the  estate  was  not  a  co-owner,  but  that  the  heirs 
of  Thomas  O'Hanlon,  deceased,  were  the  owners  of  whatever 
interest  he  had  in  said  mining  claim  at  the  time  of  his  death. 
(Elder  v.  Horseshoe  Min.  etc.  Co.,  9  S.  D.  636,  62  Am.  St.  Rep. 
895,  70  N.  W.  1060;  Billings  v.  Aspen  Min.  etc.  Co.,  51  Fed. 
338,  2  C.  C.  A.  252.) 

Messrs.  H.  O.  dh  S.  H.  Mclntire,  for  Respondent,  submitted 
a  brief;  Mr.  H.  O.  Mclntire  argued  the  cause  orally. 

Plaintiffs,  as  the  heirs  of  Thomas  O'Hanlon,  deceased,  had 
either  actual  or  constructive  knowledge  of  what  property  their 
father  died  seised  of.  Actual  knowledge  appears  from  the  tes- 
timony, constructive  knowledge  from  the  record  of  the  deeds 
to  their  father.  It  was  therefore  their  duty  to  make  inquiry 
as  to  the  facts  relating  to  their  title,  if  any,  and  they  are  charged 
with  notice  of  the  facts  which  such  inquiry  would  have  elicited. 
This  is  peculiarly  so  in  cases  involving  mining  property.  {John- 
ston  V.  Standard  Min.  Co.,  148  U.  S.  360,  37  L.  Ed.  480,  13  Sup. 
Ct.  Rep.  585, 17  Morr.  Min.  Rep.  554 ;  Mantle  v.  Speculator  Min. 
Co.,  27  Mont.  473,  71  Pac.  665.)  Such  inquiry  would  have  dis- 
closed the  claim  to  full  ownership,  first  by  Carter,  and  second 
by  his  grantee;  that  there  was  a  hostile  holding  to  and  a  re- 
pudiation of  the  former  cotenancy;  that  those  persons,  respec- 
tively, were  claiming  the  property  solely,  were  in  exclusive 
possession  of  the  same,  and  were  expending  large  sums  of 
money  in  its  development,  of  which  they  also  had  actual  knowl- 
edge. In  addition  to  this  they  knew,  or  should  have  known, 
had  they  made  the  inquiry,  that  this  was  an  unpatented  min- 
ing claim;  that  the  federal  statute  requires  $100  per  annum 
of  improvements  to  be  made  on  such  a  claim;  that  they  had 
paid  no  portion  of  such  sum,  nor  offered  so  to  do.  Further, 
on  inquiry  at  the  county  clerk's  office  they  would  have  ascer- 
tained that  it  was  asserted  this  claim  had  been  advertised  out. 
Aa  to  the  duty  to  inquire,  see  Delmoe  v.  Long,  35  Mont.  139, 
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88  Pac.  778 ;  FttUer  v.  Montague,  59  Fed.  212,  8  C.  C.  A.  100 ; 
HarcU  v.  Heidweyer,  152  U.  S.  547,  38  L.  Ed.  548,  14  Sup.  Ct. 
Rep.  671 ;  Wood  v.  Carpenter,  101  U.  S.  135,  25  L.  Ed.  807 ; 
Foster  v.  Mansfield  etc.  B.  Co.,  146  U.  S.  88,  36  L.  Ed.  899,  13 
Sup.  Ct.  Rep.  28. 

A  person  claiming  an  interest  in  property  must  be  diligent 
in  asserting  his  rights.  "The  law  helps  the  vigilant  before 
those  who  sleep  on  their  rights."  (Rev.  Codes,  sec.  6195.) 
"Where  a  delay  appears  such  as  in  this  case,  the  party  must  show 
an  excuse  therefor,  or  it  is  conclusively  presumed  that  none  exists. 
{Kavanaugh  v.  Flavin,  35  Mont.  133,  88  Pac.  764 ;  Bell  v.  Hudson, 
73  Cal.  285,  2  Am.  St.  Rep.  791,  14  Pac.  791.)  Where  the  rights 
of  third  parties  might  be  affected  by  the  delay,  the  complain- 
ant must  make  a  satisfactory  showing  or  excuse  for  the  delay. 
{McNeU  V.  McNea,  170  Fed.  289,  95  0.  C.  A.  485;  Bower  v. 
Stein,  177  Fed.  673,  101  C.  C.  A.  299.)  Failure  to  search  the 
records  for  several  years  is  laches.  {Bedd  v.  Brim,  157  Fed.  190, 
84  C.  C.  A.  638.)  The  owner  of  lands,  who  knows  that  another 
is  in  possession  improving  the  property  under  a  deed  or  con- 
tract of  sale,  may  not  wait  for  the  whole  statutory  period  to 
eject  the  purchaser,  regardless  of  the  plaintiff's  laches.  (Kess- 
ler  V.  Ensley  Co.,  123  Fed.  546.) 

A  party  claiming  an  interest  in  a  mining  claim  may  lose  the 
same  by  abandonment.  "Being  a  question  of  intent  it  operates 
instanter.^'  (27  Cyc.  596  et  seq.)  "Lapse  of  time  is  per- 
suasive evidence  of  its  existence."  (Note  21.)  "The  statute 
of  limitations  has  nothing  to  do  with  it.*'  (Note  22.)  "Nor 
does  it  involve  an  estoppel."  (Note  23.)  "It  need  not  be  spe- 
cially pleaded,  but  may  be  shown  under  a  general  denial  or 
general  allegation  of  title."  (Note  24.)  "Abandonment  may 
arise  from  a  single  or  a  series  of  acts  continued  through  a  long 
space  of  time.  It  is  to  be  determined  by  all  the  circumstances 
of  the  case."  (Note  25.)  "The  statement  of  a  party  that  he 
did  not  intend  to  abandon  the  claim  is  not  conclusive."  (Note 
35.)  An  undivided  interest  may  be  abandoned.  {Black  v. 
Elkhom  Min.  Co.,  163  U.  S.  415,  41  L.  Ed.  221,  16  Sup.  Ct.  Rep. 
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1101,  18  Morr.  Min.  Rep.  375.  See,  also,  Trevaskis  v.  Peard, 
111  Cal.  599,  44  Pac.  246,  18  Morr.  Min.  Rep.  353;  Mxise  v. 
Arlington  Hotel  Co.,  68  Fed.  637 ;  Ilarkrader  v.  Carroll,  76  Fed. 
474,  18  Morr.  Min.  Rep.  474.) 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

On  April  20,  1908,  the  defendant,  claiming  to  be  the  exclusive 
owner  of  the  Divide  quartz  lode  mining  claim,  situate  in  the 
Little  Rocky  mining  district,  in  Choteau. county,  made  its  ap- 
plication to  the  United  States  for  a  patent  therefor  through 
the  land  oflBce  at  Glasgow.  The  plaintiffs,  each  claiming  an 
undivided  one-sixth  interest  therein  as  a  tenant  in  common 
with  the  defendant,  brought  this  action  to  have  their  rights 
established  and  determined  as  an  adverse  claim  in  pursuance 
of  the  requirements  of  the  federal  statute.  (U.  S.  Rev.  Stats., 
sec.  2326;  5  Fed.  Stats.  Ann.  35;  U.  S.  Comp.  Stats.  1901, 
p.  1430.)  The  pleadings  were  framed  and  the  issues  made  up 
in  accordance  with  this  theory.  At  the  trial,  however,  the  plain- 
tiffs omitted  to  introduce  evidence  showing  that  they  had  ob- 
tained a  stay  of  the  patent  proceedings  by  filing  their  adverse 
claim  in  the  land  office,  apparently  having  adopted  the  theory 
that,  though  the  patent  should  issue  to  the  defendant,  it  would 
be  held  trustee  for  the  plaintiffs  to  the  extent  of  their  respective 
interests,  and  that  the  filing  of  the  adverse  claim  and  bringing 
timely  action  thereon  was  unnecessary.  In  any  event,  the 
trial  proceeded  as  in  an  ordinary  action  to  quiet  title  or  to 
determine  an  adverse  claim  under  section  6870  of  the  Revised 
Codes.  The  court  found  the  issues  in  favor  of  the  plaintiffs 
and  entered  a  decree  accordingly.  Pending  a  motion  for  a 
new  trial,  Hon.  Frank  N.  Utter,  the  judge  a  quo,  was  disquali- 
fied. He  thereupon  ordered  that  the  action  be  transferred  to 
the  other  department  of  the  court  over  which  Hon.  John  W. 
Tattan  presides,  who  sustained  the  motion  and  ordered  a  new 
trial.  The  plaintiffs  have  appealed.  The  notice  of  intention 
assigns  as  grounds  for  the  motion  irregularities  in  the  proceed- 
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ings,  insufficiency  of  the  evidence  to  justify  the  findings,  and 
[1]  errors  in  law  occurring  at  the  trial.  The  order  does  not 
indicate  upon  which  of  these  grounds  it  was  based;  therefore, 
under  the  rule  heretofore  observed  in  such  cases,  it  must  be 
affirmed  if  it  can  be  justified  upon  any  one  of  the  grounds 
assigned.     {Welch  v.  Nichols,  41  Mont.  435,  110  Pac.  89.) 

The  plaintiffs  insist  that  the  court  abused  its  discretion  in 
granting  the  order,  for  the  reason  that  upon  the  facts  as  dis- 
closed by  the  evidence  the  right  to  the  interests  claimed  by 
them  was  clearly  established,  and  that  under  the  rules  of  law 
applicable  the  court  could  not  have  found  and  decreed  other- 
wise than  it  did.  Counsel  for  defendant  insist  that  the  motion 
was  properly  granted  on  any  one  of  four  different  grounds, 
viz.:  (1)  That  the  court  erred  in  excluding  material  evidence; 
(2)  that  it  was  incumbent  upon  the  plaintiffs  to  prosecute  the 
action  as  an  adverse  suit,  in  conformity  with  the  provisions  of 
the  federal  statute,  at  the  peril  of  losing  their  rights;  (3)  that 
the  evidence  discloses  conclusively  that  the  plaintiffs  were  guilty 
of  laches  in  asserting  their  claims;  and  (4)  that  the  interests 
of  plaintiffs  were  abandoned  by  them  long  prior  to  the  bringing 
of  this  action.  In  making  this  statement  of  the  contentions  of 
counsel,  we  have  for  convenience  deviated  somewhat  from  the 
order  pursued  in  the  brief. 

The  facts  disclosed  by  the  evidence  are  in  brief  the  following: 
The  claim  was  located  by  Thomas  Carter  and  William  McKen- 
zie  on  January  1,  1894.  On  October  24  in  the  same  year  each 
of  them,  by  deed  duly  acknowledged  and  recorded,  conveyed 
an  undivided  one-sixth  interest  to  Thomas  O'Hanlon,  who  re- 
sided in  Choteau  county,  and  was  engaged  in  merchandising 
at  Chinook.  The  conveyances  were  made  pursuant  to  an  agree- 
ment entered  into  prior  to  the  location  of  the  claim  between 
O'Hanlon  and  Carter  and  McKenzie,  to  the  effect  that  O'PIan- 
lon  was  to  furnish  the  latter  supplies  to  enable  them  to  locate 
and  hold  mining  claims,  and  that  they  were  to  convey  to  him 
a  one-third  interest  in  any  claims  discovered  and  located  by 
them.     The  claim,  together  with  others  which  were  located  un- 
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der  the  agreement,  was  thereafter  held  by  the  three  in  common , 
Carter  and  McKenzie  doing  the  representation  work  under  the 
agreement  until  February  15,  1898,  when  Thomas  O'Hanlon 
died  intestate,  leaving  his  two  sons,  Thomas  J.  and  Heniy,  his 
only  heirs.  One  L.  V.  Bogy  was  appointed  administrator 
upon  the  estate,  and  continued  to  serve  in  that  capacity  until 
May  19,  1900,  when  he  resigned.  The  plaintiflp,  Henry  J.  O'Han- 
Ibn,  a  brother  of  the  decedent,  was  appointed  in  his  stead  and 
served  until  the  estate  was  finally  distributed.  The  two  sons 
were  minors  at  the  time  their  father  died,  but  attained  their 
majority  during  the  course  of  the  administration,  the  former 
in  1899,  and  the  latter  early  in  1901.  Though  Bogy  knew  of 
the  interest  of  O'Hanlon  in  the  Divide  claim,  he  did  not  in- 
clude it  in  the  inventory,  nor  was  it  mentioned  in  the  decree 
of  distribution.  On  June  22,  1901,  Henry  O'Hanlon  con- 
veyed to  Thomas  J.  O'Hanlon,  by  writing  duly  acknowledged 
and  recorded,  his  entire  interest  in  the  estate,  subject  to  the 
debts  of  the  decedent,  but  without  specific  mention  of  the  Divide 
claim.  On  February  1,  1902,  by  a  similar  writing,  Thomas 
J.  O'Hanlon  conveyed  an  undivided  one-half  interest  to  Henry 
J.  O'Hanlon.  The  residue  of  the  estate  was  distributed  to 
Thomas  J.  and  Henry  J.,  the  plaintiflfs  herein.  The  claim  was 
not  mentioned  in  the  decree.  So  far  as  the  record  shows, 
Henry  O'Hanlon  remained  in  Choteau  county.  Soon  after  the 
death  of  his  father,  Thomas  J.  0  'Hanlon  went  to  Boston,  Massa- 
chusetts. He  there  enlisted  in  the  United  States  army,  and 
served  in  the  Philippine  Islands  until  his  discharge  in  1901, 
when  he  returned  to  Choteau  county.  On  February  5,  1900, 
Carter  and  McKenzie  served  on  Bogy  a  notice  addressed  to  him 
as  ** administrator  of  Thomas  O'Hanlon  Estate,"  that  they  had 
done  the  annual  representation  work,  amounting  to  $100  for 
the  year  1899,  necessary  to  hold  the  claim  in  conformity  with 
section  2324,  United  States  Revised  Statutes  (5  Fed.  Stats.  Ann. 
19,  U.  S.  Comp.  Stats.  1901,  p.  1426),  and  that,  unless  he  should 
pay  his  proportion  of  this  amount  within  ninety  days  from  that 
date,  his  interest  as  co-owner  would  be  held  forfeited.     Bogy 
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paid  no  attention  to  the  notice,  and  did  not,  nor  did  anyone 
else  thereafter,  pay  any  part  of  the  expenses  for  that  or  any 
subsequent  year,  though  Carter  and  MeKeuzie,  and  the  defend- 
ant as  their  successor,  had  possession  of  the  claim,  and  did 
the  work  for  each  year  until  the  beginning  of  this  action. 
In  addition  to  the  work  of  representation,  Carter  and  McKen- 
zie  also  did  a  large  amount  of  development  work  during  the 
years  prior  to  1905.  During  the  year  1904  or  1905  the  de- 
fendant, with  a  view  to  acquiring  the  claim,  obtained  a  lease 
and  bond  from  Carter  and  McEenzie.  It  went  into  possession, 
and  did  development  work  upon  it  costing,  according  to  the  esti- 
mate of  some  of  the  witnesses,  more  than  $40,000,  uncovering 
deposits  of  valuable  ores,  with  the  result  that  on  September  6, 
1906,  it  determined  to  purchase,  and  did  purchase,  the  claim 
at  the  price  of  $25,000  in  cash.  The  plaintiffs  were  fully  aware 
of  what  was  being  done,  and  also  that  Carter  and  McEenzie,  and 
the  defendant  as  their  successor,  were  claiming  to  be  the  exclu- 
sive owners  under  the  forfeiture  notice  given  to  Bogy  in  1900, 
yet  neither  protested,  or  objected,  or  made  any  claim  of  interest , 
the  first  assertion  of  their  claim  being  made  by  the  bringing  of 
this  action.  During  June  or  July,  1901,  Thomas  J.  O'Hanlon 
visited  Carter,  who  lived  on  or  near  the  claim.  He  made  inquiry 
concerning  the  interest  of  his  father's  estate,  and  was  then  told 
by  Carter  that  the  interest  of  the  estate  had  been  forfeited.  He 
was  given  the  notice  which  had  been  served  on  Bogy,  and,  hav- 
ing read  it,  returned  it  to  Carter,  saying,  '*That  is  all  right." 
He  had  been  informed  as  early  as  the  winter  of  1901  that  Carter 
and  McEenzie  were  claiming  that  the  interest  of  his  father  had 
been  forfeited.  On  another  occasion,  prior  to  th^  purchase  by 
the  defendant,  he  went  to  the  claim,  and  endeavored  to  induce 
Carter  to  sign  notes  for  an  account  found  charged  against  Carter 
and  McEenzie  upon  his  father's  books.  This  account  was 
about  $800,  and  all  but  about  $270  of  it  had  apparently  been 
charged  as  the  price  of  supplies  furnished  to  Carter  and  Mc- 
Eenzie while  they  were  prospecting  for  the  joint  benefit  of  them- 
selves and  the  father,  and  keeping  up  the  representation  work 
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upon  the  claims  located  by  them.  Again,  some  time  prior  to  the 
date  at  which  defendant  paid  to  Carter  and  McKenzie  the  pur- 
chase price  for  the  claim,  Henry  J.  O'Hanlon  questioned  B. 
D.  Phillips,  the  president  of  the  defendant,  as  to  whether  it 
would  be  possible  for  him  to  collect  from  or  through  the  defend- 
ant the  amount  of  the  account  claimed  to  be  due  from  Carter 
and  McKenzie.  He  did  not  then  assert  an  interest  in  the  claim. 
The  defendant  continued  to  develop  and  mine  the  claim,  until 
application  was  made  for  patent.  There  is  no  material  conflict 
in  the  evidence.  It  is  true  Thomas  J.  O'Hanlon  stated  that  he 
had  no  recollection  of  reading  the  notice  of  forfeiture  on  the 
occasion  of  his  visit  to  Carter  in  1901 ;  but  he  admitted  that  he 
had  learned  in  the  winter  of  that  year  of  the  claim  of  Carter  and 
McKenzie  that  his  father's  interest  had  been  forfeited,  and  that 
during  the  conversation  with  Carter  the  latter  had  asserted  that 
the  0  'Hanlon  interest  had  been  forfeited. 

1.  When  the  defendant  offered  in  evidence  a  copy  of  the 
[2]  notice,  it  was  rejected  as  immaterial.  An  offer  to  show  by 
Bogy  that,  when  he  received  the  notice,  he  "notified"  Thomas 
J.  and  Henry  O'Hanlon  both  that  it  had  been  served  on  him, 
was  also  rejected.  The  theory  of  the  court  in  excluding  the  no- 
tice was  that,  since  it  was  addressed  to  the  administrator  alone, 
it  was  wholly  insufficient,  because  an  administrator  is  not,  by 
virtue  of  his  office,  a  co-owner  with  the  cotenants  of  his  decedent 
in  a  mining  claim,  within  the  meaning  of  the  federal  statute, 
supra,  because  the  legal  title  to  property  belonging  to  the  estate 
descends,  not  to  the  administrator,  but  directly  to  the  heirs,  sub- 
ject only  to  a  lien  in  favor  of  the  administrator  for  the  payment 
of  debts.  So  far  as  the  notice,  with  proof  of  service  upon  Bogy, 
was  evidence  of  the  forfeiture,  the  view  of  the  trial  court  was 
correct.  **The  property,  both  real  and  personal,  of  one  who  dies 
without  disposing  of  it  by  will,  passes  to  the  heirs  of  the  intestate, 
subject  to  the  control  of  the  district  court,  and  to  the  possession 
of  any  administrator  appointed  by  that  court  for  the  purposes 
of  administration."  (Rev.  Codes,  sec.  4819.)  The  adminis- 
trator was  not,  therefore,  by  virtue  of  his  office  a  co-owner  with 
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Carter  and  McKenzie ;  hence  the  service  of  the  notice  upon  him 
eould  not  be  deemed  a  service  upon  the  actual  co-owners. 

The  federal  statute  provides :  *  *  Upon  the  failure  of  any  one  of 
several  co-owners  to  contribute  his  proportion  of  the  expend- 
itures required  hereby,  the  co-owners  who  have  performed  the 
labor  or  made  the  improvemeuts  may,  at  the  expiration  of  the 
year,  give  such  delinquent  co-owner  personal  notice  in  writing 
or  notice  by  publication  in  the  newspaper  published  nearest  the 
claim,  for  at  least  once  a  week  for  ninety  days,  and  if  at  the 
expiration  of  ninety  days  after  such  notice  in  writing  or  by  pub- 
lication such  del\nquent  should  fail  or  refuse  to  contribute  his 
proportion  of  the  expenditure  required  by  this  section,  his  inter- 
est in  the  claim  shall  become  the  property  of  his  co-owners  who 
have  made  the  required  expenditures."  (U.  S.  Rev.  Stats.,  sec. 
2324;  5  Fed.  Stats.  Ann.  19;  U.  S.  Comp.  Stats.  1901,  p.  1420.) 
The  purpose  of  the  provision  is  to  afford  a  speedy,  convenient 
and  effective  method  of  taking  from  one  cotenant  his  interest 
in  the  property  and  giving  it  to  another  without  the  interven- 
tion of  courts  or  juries.  (1  Lindley  on  Mines,  sec.  646.)  There- 
fore, when  one  cotenant  asserts  that  he  has  devested  his  cotenant 
of  his  interest  in  the  common  property,  the  courts  make  exam- 
ination of  the  circumstances  under  which  the  alleged  divesti- 
ture has  been  brought  about,  and  deny  the  claim,  unless  the 
[3]  facts  exist  authorizing  the  invocation  of  the  provision,  and 
the  personal  or  constructive  notice  prescribed  has  been  given  in 
strict  conformity  with  its  requirements.  In  Turner  v.  Sawyer, 
150  U.  S.  578,  37  L.  Ed.  1189,  14  Sup.  Ct.  Rep.  192,  the  court 
held  that  the  statute  is  one  of  forfeiture,  and  as  such  must  be 
strictly  construed;  hence  a  notice  given  by  one  who  was  not  at 
the  time  actually  a  co-owner,  but  vested  only  with  an  equity 
under  a  sheriff's  certificate  of  sale,  was  not  effective  to  work  a 
forfeiture,  though  he  had  done  the  full  amount  of  work  neces- 
sary to  preserve  the  claim.  So,  where  the  delinquency  was  not 
shown  by  the  facts  presented  by  the  evidence  (Brundy  v.  May- 
field,  15  Mont.  201,  38  Pac.  1067),  or  the  required  work  for  the 
particular  year  was  excused  by  Act  of  Congress   {Royston  v. 
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Miller  (C.  C),  76  Fed.  50),  or  the  delinquent  co-owner  to  whom 
the  published  notice  was  addressed  was  dead  {Billings  y.  Aspen 
M.  cfe  8.  Co.,  51  Fed.  338,  2  C.  0.  A.  252) ,  it  was  held  that  the 
attempt  to  work  a  forfeiture  was  ineffective.  In  Elder,  Admr.^ 
V.  Horseshoe  Mining  etc.  Co.,  9  S.  D.  636,  62  Am.  St.  Rep.  895, 
70  N.  W.  1060,  the  published  notice  was  addressed  **to  Rufus 
Wilsey,  his  heirs,  administrators,  and  to  all  whom  it  may  con- 
cern." Wilsey,  the  delinquent  co-owner,  was  dead.  There  was 
no  administrator ,  the  one  originally  appointed  having  died.  The 
court  held  that,  since  the  address  included  all  persons  who  could 
have  had  an  interest  in  the  property  in  controversy,  it  was  suffi- 
cient. In  the  same  case,  on  error  to  the  supreme  court  of  the 
United  States  (194  U.  S.  248,  48  L.  Ed.  960,  24  Sup.  Ct.  Rep. 
643),  in  affirming  the  judgment,  Mr.  Justice  Peckham  said: 
''This  statute  provides  a  summary  method  for  the  purpose  of 
insuring  the  proper  contribution  of  co-owners  among  themselves 
in  the  working  of  the  mine,  and  it  provides  a  means  by  which  a 
delinquent  co-owner  may  be  compelled  to  contribute  his  share 
under  the  penalty  of  losing  his  right  and  title  in  the  property 
because  of  such  failure.  It  was  not  necessary,  in  our  judgment, 
that  the  notice  should  specifically  name  the  heirs  of  the  deceased 
owner.  The  Act  does  not  require  it.  If  the  notice  be  such  that 
the  former  owner  is  particularly  named  and  identified  thereby, 
and  his  heirs  are  notified  by  the  publication,  it  is  a  sufficient 
notice  to  them  for  the  purpose  of  making  it  necessary  for  them 
to  comply  with  the  terms  of  the  statute  within  the  time  desig- 
nated therein,  by  the  payment  of  their  share  of  the  expenses 
of  working  the  mine,  or  else  to  lose  their  right,  title,  and  interest 
therein.  *  *  *  A  general  address  to  the  heirs  of  the  person 
named  and  the  proper  publication  of  the  notice  is  sufficient.  It 
did  not  become  insufficient  because,  in  addition  to  being  ad- 
dressed to  them,  it  was  also  addressed  to  their  intestate  by  name. 
An  address  to  a  deceased  person  did  them  no  harm,  so  long  as  it 
was  also  addressed  to  them."  It  may  be  noted  that  both  courts, 
while  stating  that  the  statute  does  not  require  the  notice  to  be 
addressed  to  anyone,  imply  by  the  language  used  that  it  should 
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be  so  addressed  as  to  include  all  persons  interested  as  co-owners. 
It  may  be  noted,  also,  that,  while  neither  definitely  decides  the 
question  whether  notice  to  the  administrator  is  sufficient,  both 
impliedly  hold  that  it  is  not. 

The  notice  under  consideration  was  addressed  to  Bogy  alone 
as  the  co-owner.  If,  under  the  rule  as  stated  in  Turner  v. 
Saivyer,  supra,  the  notice  must  be  given  by  a  co-owner,  by  the 
same  rule  it  must,  in  order  to  be  e£Fectiye,  be  served  upon  the 
real  co-owner,  whether  the  service  be  personal  or  constructive. 
As  we  have  seen.  Bogy  had  no  interest,  and  hence  the  notice  to 
him  could  not  be  effective,  for,  if  the  word  ** co-owner"  is  usfed 
in  a  restrictive  sense  when  applied  to  the  co-owner  giving  the 
notice,  it.  must  be  used  in  the  same  sense  when  applied  to  the 
delinquent  co-owner. 

But  counsel  insist,  that  if  they  had  been  permitted  to  do  so, 
[4]  they  would  have  shown  that  the  notice  served  on  Bogy  was 
called  to  the  attention  of  both  the  sons,  and  hence  that  it  became 
as  effective  as  if  it  had  been  addressed  to  them  and  personally 
served  upon  them.  In  support  of  this  position,  they  cite  Evalina 
Gold  Min.  Co.  v.  YosenUte  Oold  M.  &  M.  Co.,  15  Cal.  App.  714, 
115  Pac.  946.  In  that  case  the  facts  were  these:  The  Slap 
Jack  mine  was  owned  by  six  persons  as  tenants  in  common.  Two 
of  them  failed  to  do  any  portion  of  the  representation  work 
for  the  year  1898.  In  December  of  the  following  year  the  four 
other  cotenants,  having  done  the  work,  gave  personal  notice  to 
the  delinquent  in  writing,  demanding  contribution  in  pursuance 
of  the  provisions  of  the  statute.  The  latter,  having  at  that  time 
conveyed  away  their  interests,  immediately  delivered  the  notice 
to  their  grantee  under  a  prior  unrecorded  deed.  The  court  held 
that,  since  the  latter  actually  received  the  notice,  though  it  was 
not  addressed  to  it  by  name,  and  also  had  knowledge  that  the 
work  had  been  done  by  the  cotenants  of  its  grantors,  the  notice 
was  sufficient  to  forfeit  its  right,  because  the  grantee,  the  real 
owner,  had  had  full  opportunity  to  protect  itself  from  forfeiture. 
The  case  is  distinguished  in  its  facts  widely  from  the  present 
case.     Here  the  cotenxints,  seeking  to  work  the  forfeiture,  knew 
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that  Bogy  was  not  their  cotenant;  they  knew  that  O'Hanlon  had 
heirs  who  upon  his  death  had  succeeded  to  his  estate,  and  that 
they  would  continue  to  hold  as  owners  unless  their  title  should 
be  devested  by  sale  during  the  administration.  Since  they  had 
been  associated  with  O'Hanlon  in  their  prospecting  enterprise, 
it  is  fair  to  presume  that  they  knew  of  the  two  sons  and  that 
they  were  the  only  heirs.  But,  whether  they  did  or  not,  they 
could  have  given  notice  by  publication  without  making  any  in- 
quiry. Besides,  the  offer  to  show  by  Bogy  that  he  notified  the 
sons  that  he  had  received  the  notice  falls  far  short  of  showing 
that  the  notice  actually  came  into  their  hands,  or  that  the  facts 
which  the  statute  requires  to  be  brought  to  the  knowledge  of  the 
delinquent  were  thus  communicated  to  them.  Neither  the  no- 
tice nor  the  fact  that  Bogy  conveyed  to  the  sons  the  information 
merely  that  he  had  received  it  was,  we  think,  material  on  the 
question  of  forfeiture.  Nor,  if  it  be  assumed  that  Thomas  J. 
O'Hanlon  read  the  notice  in  1901,  was  this  sufficient  to  devest 
him  of  his  title,  for  the  time  during  which  he  might  have  com- 
plied with  the  demand  it  made  for  payment  had  long  since  ex- 
pired. Even  if  the  ruling  of  the  California  court  should  be 
accepted  without  question  as  sound,  it  ought  not  to  be  held 
applicable  to  a  state  of  facts  entirely  different  from  that  pre- 
sented in  the  case  before  the  court. 

We  think,  however,  that  the  evidence  was  competent  and  mate- 
rial as  reflecting  upon  the  subsequent  conduct  of  plaintiffs,  and, 
together  with  the  other  facts  shown,  as  furnishing  a  basis  for  an 
inference  of  inexcusable  delay  in  asserting  their  claim.  The 
plaintiff  Thomas  J.  O'Hanlon  and  his  brother  would  thus  have 
been  shown  to  have  known  of  the  claim  of  Carter  and  McKenzie 
as  early  as  February  5,  1900.  So  the  plaintiff  Henry  J.  O'Han- 
lon, having  become  the  administrator  on  May  19,  1900,  must 
likewise  have  known  of  it  soon  after,  for  his  official  duty  re- 
quired him  to  know,  and  the  presumption  must  be  indulged  that 
he  did  know.  Both  knew  of  the  development  work  that  was 
being  done  by  Carter  and  McKenzie  and  the  defendant,  and  that 
they  were  claiming  exclusive  ownership.     The  evidence  should 
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have  been  admitted  and  considered  upon  the  question  whether 
the  plaintiffs  should  be  charged  with  laches.  The  trial  court 
found  that  they  were  not  open  to  this  ch^arge.  What  conclusion 
it  should  have  reached  if  the  excluded  evidence  had  been  ad- 
mitted and  considered,  we  are  not  now  required  to  decide,  as 
that  is  a  question  to  be  determined  in  the  first  instance  by  the 
court  below  upon  consideration  of  all  the  material  evidence. 
The  error  committed  in  excluding  this  evidence  was  sufficiently 
substantial  to  entitle  the  defendant  to  a  new  trial  as  a  matter 
of  right. 

The  evidence  was  also  competent  and  material  upon  the  ques- 
tion of  abandonment.  As  the  term  ** abandonment"  is  defined 
[5]  in  the  books  in  this  connection,  it  means  a  leaving  of  the 
claim  by  the  owner  with  the  intention,  expressed  or  implied,  of 
never  returning  to  it,  or,  in  other  words,  leaving  it  open  and 
free  to  location  by  anyone  who  chooses  to  take  it.  (McKay  v. 
McDougail,  25  Mont.  258,  87  Am.  St.  Rep.  395,  64  Pac.  669;. 
Badger  0.  M.  &  M.  Co.  v.  Stockton  G.  &  C,  M.  Co,  (C.  C),  139 
Fed.  S38.)  In  this  sense  one  cotenant  cannot  abandon  a  claim, 
because  he  cannot  by  any  course  of  conduct  destroy  the  interest 
of  his  cotenant  so  that  the  claim  reverts  to  the  United  States; 
nor  can  his  conduct  inure  to  the  benefit  of  the  other  cotenant. 
But,  when  his  conduct  is  such  that,  if  he  were  the  sole  owner, 
he  would  be  held  to  have  abandoned  his  right  in  a  technical  sense, 
may  he  thereafter  assert  title  to  the  interest  so  renounced  t  To 
illustrate:  A  and  B  are  tenants  in  common.  Because  A  con- 
cludes that  the  claim  is  valueless,  he  leaves  it,  expressing  the 
intention  never  to  return.  Without  reference  to  what  the  sub- 
sequent events  may  have  been,  when  his  conduct  has  been  made 
to  appear,  ought  the  court  to  say  that,  because  the  claim  has 
been  kept  alive  by  B,  and  perhaps  has  been  shown  to  be  valu- 
able, A's  interest  still  remains  as  a  valid,  subsisting  right  f  We 
do  not  think  so.  Having  renounced  his  right,  it  is  of  no  con- 
cern to  him  what  thereafter  becomes  of  the  claim.  He  is  not 
concerned  with  the  question  whether  his  abandonment  inures 
to  the  benefit  of  B,  or  whether  B  asserts  title  to  the  whole;  nor  is 
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he  concerned  about  whether  the  federal  authorities  will  issue  a 
patent  conveying  full  title  to  B.  So  far  as  the  court  is  con- 
cerned, he  is  entitled  to  no  relief,  because  he  shows  no  right. 
So  far  as  his  interest  is  concerned,  it  stands  as  if  the  claim  had 
never  been  located.  Under  these  or  other  circumstances  justify- 
ing an  inference  that  he  has  abandoned  his  interest,  ought  the 
court  to  treat  his  claim  with  any  indulgence!  On  the  contrary, 
he  should  be  left  under  the  disability  he  has  brought  upon  him- 
self, and  be  adjudged  to  have  no  standing  in  court  to  assert  an 
interest  or  to  question  the  interest  of  his  cotenant  or  any  other 
person  whomsoever.  On  another  trial  the  evidence  should  be 
considered  as  the  basis  for  such  inference  as  the  court  thinks  it 
ought  to  draw  from  it  in  this  behalf. 

2.  Counsel  for  defendant  made  no  objection  in  the  court  below 
to  the  course  pursued  by  the  plaintiffs  in  the  trial  of  the  case. 
[6]  They  are  therefore  not  now  in  position  to  insist  that  the 
court  erred  in  treating  the  action  at. plaintiffs'  instance  as  an 
ordinary  one  to  quiet  title,  instead  of  an  adverse  suit  under 
the  federal  statute.  While  it  is  true  that  the  excluded  cotenant 
may  bring  his  adverse  suit  and  have  his  rights  determined,  so 
[7]  that  the  patent  will  convey  directly  to  him  whatever  inter- 
est he  shows  himself  entitled  to  {Mattingly  v.  Lewisohn,  8  Mont. 
259,  19  Pac.  310;  Badger  etc.  Co.  v.  Stockton  etc.  Co.  (C.  C), 
supra;  Brundy  v.  May  field,  15  Mont.  201,  38  Pac.  1067 ;  Turner 
V.  Sawyer,  150  U.  S.  578,  37  L.  Ed.  1189,  14  Sup.  Ct.  Rep.  192 ; 
1  Lindley  on  Mines,  sees.  646,  728),  yet  he  is  not  bound  to  do  so. 
He  may  ordinarily,  if  he  chooses,  wait  until  the  conclusion  of 
the  patent  proceedings,  and  then  assert  his  equities  in  the  patent 
title,  and  have  the  patentee  declared  a  trustee  for  his  benefit  to 
the  extent  of  his  interest.  {Brundy  v.  Mayfield;  Turner  v. 
Sawyer,  supra.)  This  he  may  do  by  virtue  of  the  well-settled 
rule  that  **cotenants  stand  in  a  certain  relation  toward  each  other 
of  mutual  trust  and  confidence ;  that  neither  will  be  permitted 
to  act  in  hostility  toward  the  other;  and  that  a  distinct  title 
acquired  by  one  will  inure  to  the  benefit  of  all.*'  (Turner  v. 
Sawyer,  supra.)     If  this  course  is  permissible,  then,  for  the  same 
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reason,  the  excluded  cotenant  may  bring  his  action  in  the  ordi- 
nary way,  without  reference  to  the  patent  proceedings,  and  pro- 
ceed to  judgment  which  will  be  effective  to  establish  his  right. 
The  pendency  of  the  patent  proceedings  could  not  be  alleged 
to  oust  the  state  court  of  jurisdiction,  for,  if  it  is  not  too  late  to 
bring  the  action  after  the  patent  has  issued,  it  certainly  cannot 
be  a  fatal  objection  to  it  if  brought  pending  the  patent  proceed- 
ings. We  know  of  no  rule  by  which,  under  the  conditions  pre- 
sented in  this  case,  so  far  as  the  objection  urged  by  counsel 
avails,  the  plaintiffs  are  to  be  held  bound  by  their  election  to 
bring  the  action  as  they  did,  or  that  precluded  the  trial  court 
from  treating  the  allegations  touching  the  patent  proceedings 
as  surplusage,  and  proceeding  with  the  case  as  an  ordinary  ac- 
tion to  quiet  title.  Gases  may  arise  in  which  the  ousted  cotenant 
must  proceed  under  the  federal  statute ;  but  the  statute  was  in- 
tended to  apply  only  to  those  cases  in  which  there  are  adverse 
claims  arising  out  of  conflicting  locations,  or  where  the  adverse 
claimants  derive  title  from  different  sources.  In  any  event,  the 
facts  of  this  case  bring  it  clearly  within  the  rule  as  announced 
in  Tnmer  v.  Sawyer  and  Brundy  v.  May  field,  supra,  which  hold 
directly  in  point  against  the  contention  of  counsel.  We  know 
of  no  case  which  supports  the  text  of  Mr.  Lindley,  who  expresses 
the  opinion  that,  where  one  cotenant  has  wrongfully  excluded 
another  under  circumstances  which  in  law  create  an  adverse 
holding,  and  set  the  statute  of  limitations  in  motion,  the  ousted 
cotenant  must  assert  his  right  in  the  patent  proceedings.  (Lind- 
ley on  Mines,  sec.  728.)  We  do  not  regard  the  case  of  Tabor  v. 
SidUvan,  12  Colo.  136,  20  Pac.  437,  cited  by  counsel,  as  even 
persuasive  in  support  of  their  contention.  The  parties  in  that 
case  claimed  under  different  deeds  from  the  same  source,  exe- 
cuted prior  to  the  issuance  of  patent.  The  question  at  issue  was 
whether  the  grantor  of  plaintiff,  who  held  under  the  one  of  the 
deeds  which  had  first  been  recorded,  had  acquired  his  title  as 
an  innocent  purchaser,  and  hence  had  conveyed  a  perfect  title 
to  the  plaintiff.  The  court  held  that  he  had.  Justice  Elliott,  in 
concurring,  expressed  the  opinion  that,  since  the  claims  of  the 
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parties  were  "always  conflicting,  always  adverse,  never  friendly, 
never  confidential,"  the  parties  never  became  tenants  in  common, 
and  hence  that  the  defendants  had  lost  any  rights  they  had  ac- 
quired under  their  deed  by  suffering  patept  to  issue  without 
asserting  them  by  adverse  proceedings  under  the  federal  statute. 

3.  The  discussion  in  the  foregoing  paragraphs  covers  such  con- 
sideration of  the  other  two  contentions  made  by  counsel  as  may 
properly  be  devoted  to  them  on  this  appeal. 

Another  question  presented  by  the  record,  but  not  discussed 
by  counsel,  requires  a  brief  notice.  It  is  alleged  in  the  complaint 
[8]  and  shown  by  the  evidence  that,  when  the  action  was 
brought,  the  defendant  was  in  possession  of  the  disputed  ground, 
claiming  to  be  the  owner,  and  excluding  the  plaintiffs  therefrom. 
The  trial  proceeded  as  if  the  action  had  been  brought  under 
section  6870  of  the  Revised  Codes,  instead  of  under  section  6882 
in  pursuance  of  the  provisions  of  the  federal  statute.  Under  the 
latter  section  it  is  immaterial  which  party  is  in  possession  of 
the  disputed  ground,  it  being  sufficient  to  confer  jurisdiction 
upon  the  court  for  all  purposes,  **if  it  appears  from  the  plead- 
ings that  the  application  for  patent  has  been  made  and  an  ad- 
verse claim  thereto  filed  and  allowed  in  the  proper  land  office." 
The  former  section  (Code  Civ.  Proc.  1895,  sec.  1310)  was  ex- 
amined in  the  original  opinion  in  Montana  Ore  Purchasing  Co. 
V.  Boston  cfe  Mont.  Con,  C.  &  S.  Min.  Co.,  27  Mont.  288,  70  Pac. 
1114,  and  also  in  the  opinion  delivered  on  rehearing  in  the  same 
case,  27  Mont.  536,  71  Pac.  1005.  It  was  distinctly  held  in  that 
case  that  the  purpose  of  the  section  was  to  confer  upon  courts 
of  equity  the  power  to  entertain  actions  to  quiet  title  in  cases 
in  which  they  therefore  did  not  lie,  viz.,  in  cases  in  which  the 
plaintiff  is  in  possession  and  an  adverse  claim  is  asserted  by  the 
defendant,  and  in  cases  in  which  neither  plaintiff  nor  defend- 
ant is  in  possession  and  the  defendant  is  asserting  an  adverse 
claim.  It  was  also  pointed  out  that  the  plaintiff  out  of  posses- 
sion must,  as  against  the  defendant  in  possession  asserting  an 
adverse  claim,  resort  to  an  action  in  ejectment,  because  under 
such  circumstances  he  has  an  adequate  remedy  at  law,  and  may 
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not  resort  to  a  court  of  equity.  Under  this  interpretation  of 
the  section,  the  complaint  in  this  case  does  not  state  a  cause  of 
action,  and  upon  the  evidence  adduced  the  defendant  was  en- 
titled to  judgment.  If  upon  another  trial  the  plaintiffs  furnish 
proof  of  the  filing  of  the  adverse  claim,  this  infirmity  in  their 
case  will  be  cured;  otherwise  they  cannot  maintain  the  action 
at  all. 
The  order  is  affirmed. 

'Aifirmed. 

Mb.  Justice  Holloway  and  Mr.  Justice  Sanner  concur. 


FRANK   IBT    al.,    Respondents,   v.    fiUTTE    &   BOULDER 
MINING  &  LUMBER  CO.,  Appellant. 

(No.  3,274.) 
(Submitted  September  18,  1913.    Decided.  October  11,  1913.) 

[185  Pac.  904.] 

Contracts — Interpretation — Payment  Out  of  Special  Fund — 
Nature  of  Liability, — Appeal — Briefs — Assignments  of  Error 
— Waiver. 

Appeal — Briefs — Assignments  of  Error — ^Waiver. 

1.  Assignments  of  error  not  argued  in  appellant's  brief  will  be  treated 
as  waived. 

Contracts — Payment  Out  of  Special  Fund — Nature  of  Liability. 

2.  Heldf  under  the  rules  prescribed  by  the  Codes  for  the  interpretation 
of  contracts,  that  by  a  writing  which  provided  that  a  loan  to  a  cor- 
poration should  be  repaid  monthly  "out  of  the  first .  earnings  of  its 
business,  after  deducting  running  expenses,"  it  was  not  intended  to 
create  a  general  liability  on  the  part  of  the  company  to  be  paid  after 
a  reasonable  time,  but  to  make  the  indebtedness  payable  out  of  a  special 
fund  consisting  of  the  net  proceeds  as  rapidly  as  they  accumulated. 

Same — ^When  Interpretation  Unnecessary. 

3.  Where  the  words  employed  in  a  written  contract  are  clear,  certain 
and  unambiguous,  interpretation  may  not  be  resorted  to  to  ascertain  its 
meaning. 

Same — Interpretation — ^Province  of  Courts. 

4.  It  is  the  province  of  courts  to  interpret  contracts  which  are  open 
to  interpretation,  not  to  make  new  ones  for  the  parties  or  to  alter  or 
amend  those  which  they  themselves  have  made. 
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Appeal  from  District  Court,  Silver  Bow  County;  John  B. 
McCleman,  Judge. 

Action  by  Esther  Prank  and  others  against  the  Butte  & 
Boulder  Mining  &  Lumber  Company.  From  a  judgment  .for 
plaintiffs,  defendant  appeals.    Remanded  with  directions. 

Mr,  John  F.  Davies,  and  Mr.  Louis  E,  Haven  submitted  a  brief 
in  behalf  of  Appellant;  Mr.  T.  J.  Davis,  of  counsel,  argued  the 
cause  orally. 

The  contract  and  agreement  upon  which  this  action  rests,  and 
upon  which  plaintiffs  rely,  is  a  conditional  one.  They  must 
allege  and  prove,  as  a  condition  precedent  to  their  right  of  re- 
covery, the  fact  that  there  were  earnings  after  deducting  run- 
ning expenses.  Not  having  alleged  and  proven  this,  their 
complaint  fails  to  state  a  cause  of  action.  Provision  is  made  in 
the  agreement  for  the  repayment  of  the  loan  in  a  particular 
manner.  Such  a  provision  is  a  material  condition  and  cannot 
be  disregarded  or  construed  in  any  other  way  without  making 
a  new  and  different  contract  than  intended  by  the  parties.  In 
Bagley  v.  Cohen,  5  Cal.  Unrep.  783,  50  Pac.  4,  the  supreme  court 
of  California  construing  a  contract  similar  to  the  one  at  bar, 
where  the  language  used  was  **out  of  the  profits  of  the  business,'* 
held  these  words  to  mean  that  before  there  can  be  a  recovery 
on  the  contract,  the  plaintiff  must  prove  that  the  condition 
happened;  must  prove  that  there  were  profits  actually  earned; 
otherwise,  he  cannot  recover.  So,  here,  it  is  the  contention  of 
the  appellants  that  plaintiffs  must  allege  and  prove  that  there 
were  earnings  in  the  business,  before  they  can  recover  from  the 
defendants  herein.  (See,  also,  Rollins  v.  Denver  Club,  43  Colo. 
345,  18  L.  R.  A.  (n.  s.)  733,  96  Pac.  188;  Lyman  v.  Northern 
Pac.  Elevator  Co.,  62  Fed.  891 ;  Orman  v.  Ryan,  25  Colo.  383, 
55  Pac.  168 ;  Toombs  v.  Consolidated  Poe  Min.  Co.,  15  Nev.  444 ; 
Blodgett  v.  Hall,  11  Misc.  Rep.  626,  32  N.  Y.  Supp.  788;  Zimmer 
V.  Brooklyn  Sub-Railway  Co.,  53  Hun,  637,  6  N.  Y.  Supp.  316.) 
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Mr.  Chas,  B.  Leonard,  for  Respondents,  submitted  a  brief  and 
argued  the  cause  orally. 

It  is  the  contention  of  the  respondents  that  the  provision  in 
the  contract  in  question  does  not  limit  repayment  of  the  loan  to 
Frank  out  of  the  first  earnings  of  the  business  of  the  company; 
or,  in  other  words,  that  such  provision  does  not  make  repayment 
of  the  loan  dependent  or  conditional  upon  earnings  being  made 
by  the  company.  Stated  differently,  the  respondents  contend 
the  contract  in  question  does  not  in  anywise  limit  the  liability 
of  the  company  to  repay  the  loan  made  to  it  by  Frank,  but 
simply  undertakes  to  aflford  security  to  Frank  for  the  repayment 
of  the  loan  made  by  him,  and,  in  effect,  operates  to  make  him  a 
preferred  creditor  of  the  company.  While  the  question  in- 
volved does  not  appear  to  have  been  decided  In  this  state  so 
far  as  we  can  ascertain,  the  highest  courts  of  other  states  have 
had  it  before  them  for  determination  and  decided  in  favor  of 
the  position  taken  by  the  respondents.  (See  Biusby  v.  Century 
Gold  Min.  Co.,  27  Utah,  231,  75  Pac.  725 ;  Nuwz  v.  Dautel,  19 
Wall.  (U.  S.)  560,  22  L.  Ed.  161;  Harkinson  v.  Dry  Placer 
Amalgamating  Co.,  6  Colo.  269;  Williston  v.  Perkins,  51  Cal. 
554;  Button  v.  Higgins,  5  Colo.  App.  167,  38  Pac.  390;  Johnston 
V.  Schenck,  15  Utah,  490,  50  Pac.  921 ;  Crooker  v.  Holmes,  65  Me. 
195,  20  Am.  Rep.  687;  Hood  v.  Hampton  Plains  Exploration 
Co.,  106  Fed.  408;  Nolofnd  v.  Bull,  24  Or.  479,  33  Pac.  983; 
Pistel  V.  Imperial  Mut.  Life  Ins.  Co.  of  America,  88  Md.  552,  43 
L.  E.  A.  219,  42  Atl.  210 ;  Smithers  v.  Junker,  41  Fed.  101,  7 
L.  R.  A.  264;  Hicks  v.  Shouse,  17  B.  Mon.  (56  Ky.)  483;  Noyes 
V.  Barnard,  63  Fed.  782,  11  C.  C.  A.  424 ;  Salisbury  v.  Spofford, 
22  Idaho,  393, 126  Pac.  400.) . 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

On  July  20,  1906,  an  agreement  was  entered  into  between 
Margaret  Northey,  Stephen  H.  Northey,  the  Butte  &  Boulder 
Mining  &  Lumber  Company  and  H.  L.  Frank.  This  agreement 
is  prefaced  by  an  introductory  clause  which  recites  that  the  min- 
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ing  and  lumber  company  had  been  organized  for  the  purpose 
of  taking  over  certain  mining  claims  and  jnrater  rights  belonging 
to  Margaret  Northey,  and  for  carrying  on  a  general  lumber 
business,  and  that  it  was  necessary  for  the  company  to  borrow 
$30,000  to  carry  out  the  purposes  of  its  organization.  These 
recitals  are  followed  by  the  contracting  portions  of  the  agree- 
ment, which  are:  (1)  Prank  agrees  to  loan  the  company  $30,000. 
(2)  The  mining  company  agrees  to  transfer  to  Mrs.  Northey,  in 
payment  for  the  mining  claims  and  water  rights,  24,995  shares  of 
its  capital  stock,  being  all  of  its  capital  stock  excepting  five 
shares,  the  shares  being  of  a  par  value  of  $10  each.  (3)  Mrs. 
Northey  agrees  to  transfer  9,000  shares  of  the  stock  to  Prank 
without  any  further  consideration  and  as  a  bonus  to  him  for 
making  the  loan  to  the  company.  She  further  agrees  to  retrans- 
fer  1,000  shares  to  the  treasury  of  the  company,  to  be  used  in 
purchasing  a  sawmill.  (4)  All  the  parties  agree  that  the  capital 
stock  of  the  company  shall  not  be  increased  without  Prank's 
consent.  (5)  Mrs.  Northey  agrees  to  convey  to  the  company 
the  mining  claims  and  wat3r  rights  mentioned.  (6)  Stephen 
H.  Northey  is  to  have  the  use  of  the  surface  ground  of  the  min- 
ing claims  for  farming  purposes,  and  he  is  to  be  the  general 
manager  of  the  company,  with  an  assistant,  to  be  designated  by 
Prank,  who  shall  have  charge  of  the  books  and  accounts  of  the 
company.  (7)  Until  Prank's  indebtedness  is  paid  he  is  to  be 
one  of  the  directors  of  the  corporation  and  to  have  the  right  to 
name  another  director.  (8)  Stephen  H.  Northey  agrees  to  trans- 
fer to  the  company  a  certain  tie  contract  which  he  had  with  the 
Milwaukee  Railway  Company.  (9)  All  the  parties  agree  that 
no  dividends  are  to  be  declared  until  Prank  shall  have  been  re- 
paid. (10)  All  the  stock  is  to  be  pooled  and  placed  in  the  Pirst 
National  Bank  of  Butte,  with  an  agreement  that,  if  any  sale 
of  any  stock  is  made,  the  proceeds  shall  be  divided  among  the 
members  of  the  pool  in  accordance  with  their  respective  hold- 
ings. The  contract  further  provides:  *'It  is  further  understood 
and  agreed  that  the  said  thirty  thousand  dollars  so  advanced 
and  to  be  advanced  by  the  said  H.  L.  Frank,  shall  be  repaid  to 
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the  said  H.  L.  Frank  by  the  said  company,  out  of  the  first  earn- 
ings of  its  business,  after  deducting  running  expenses,  which  said 
earnings  are  to  be  computed  and  paid  over  at  the  monthly  mfeet- 
ings  of  the  board  of  directors  of  said  company."  The  contract 
is  executed  on  behalf  of  the  company  by  Frank,  president,  and 
Genzberger,  secretary. 

This  action  was  brought  by  the  heirs  of  Frank,  to  recover  as 
for  an  indebtedness  due.  They  allege  the  execution  of  the  con- 
tract; that  the  money  was  actually  furnished  by  Frank  and  used 
by  the  company;  that  no  part  has  ever  been  repaid;  that  the 
company  has  never  realized  any  earnings  in  the  operations  of 
its  business  after  deducting  its  running  expenses;  and  that  a 
reasonable  time  has  elapsed  since  the  defendant  received  the 
money  from  Frank.  There  is  a  second  cause  of  action  upon 
an  assigned  claim.  The  answer  admits  the  execution  of  the  con- 
tract, denies  that  there  is  anything  due,  and  sets  forth  some 
affirmative  matters,  which,  however,  were  on  motion  stricken  out, 
and  no  exception  was  reserved.  The  trial  court  found  the  issues 
in  favor  of  the  plaintiffs  and  rendered  judgment  for  the  whole 
amount  claimed  upon  both  causes  of  action.  From  that  judg- 
ment this  appeal  is  prosecuted. 

While  the  appellant  in  its  brief  asserts  that  the  complaint 
does  not  state  a  cause  of  action  upon  either  cause  of  action  set 
forth  in  the  complaint,  no  argument  whatever  is  offered  in  sup- 
port of  that  contention,  as  it  applies  to  the  second  cause  of  action, 
[1]  and,  under  the  rule  recognized  by  this  court  that  assign- 
ments not  argued  will  be  treated  as  waived  (Winterscheid  v. 
Beichle,  45  Mont.  238,  122  Pac.  740 ;  Brian  v.  Oregon  Short  Lim 
R,  Co,,  40  Mont.  109,  20  Ann.  Cas.  311,  25  L.  R.  A.  (n.  s.)  459, 
105  Pac.  489;  Watkir^  v.  Watkimy  39  Mont.  367,  102  Pac.  860), 
nothing  further  need  be  said  than  that,  in  our  opinion,  the  sec- 
ond count  states  a  cause  of  action. 

The  principal  contention  arises  over  the  construction  of  that 
[2]  clause  of  the  contract  quoted  above.  The  contention  of 
respondents  is  that  the  contingency  mentioned  in  the  contract 
that  repayment  should  be  made  out  of  the  net  earnings  of  the 
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company  merely  postpones  the  time  of  payment,  and  that  upon 
the  expiration  of  a  reasonable  time  the  obligation  becomes  abso- 
lute and  can  be  enforced,  whether  there  were  any  net  earnings 
of  the  company  or  not.  And  in  support  of  this  contention  a 
number  of  cases  are  cited,  including  Nunez  v.  Dautel,  19  Wall. 
560,  22  L.  Ed.  161 ;  Noland  v.  Bidl,  24  Or.  479,  33  Pac.  983 ; 
Smithers  v.  Junker  (C.  C),  41  Fed.  101,  7  L.  R.  A.  264;  Hicks 
V.  Shouse,  17  B.  Mon.  (Ky.)  483 ;  Crooker  v.  Holmes,  65  Me.  195, 
20  Am.  Rep.  687,  and  other  cases  of  like  character ;  but  in  every 
one  of  those  cases  there  was  a  pre-existing  indebtedness,  and  the 
contingency  mentioned  referred  only  to  the  time  of  payment. 
In  our  opinion,  those  cases  are  not  in  point.  Other  cases  cited, 
however,  including  Harkinson  v.  Dry  Placer  Amalgamating  Co., 
6  Colo.  269,  Johnston  v.  Schenck,  15  Utah,  490,  50  Pac.  921, 
and  Busby  v.  Century  Gold  Min,  Co,,  27  Utah,  231,  75  Pac.  725, 
are  cases  somewhat  similar  in  their  facts  to  the  one  before  us, 
and  the  decision  in  each  is  in  harmony  with  the  theory  of  re- 
spondents in  this  case. 

Appellant  relies  upon  cases  which  hold  that  a  contingency,  such 
as  the  one  before  us,  affects  the  liability,  renders  the  obligation 
conditional,  and  imposes  upon  the  party  seeking  its  enforcement 
the  burden  of  showing  that  the  contingency  has  happened  or  the 
condition  has  been  fulfilled,  before  recovery  can  be  had.  Among 
the  cases  are  BlaJce  v.  Coleman,  22  Wis.  415,  99  Am.  Dec.  53; 
Lyman  v.  Northern  Pac.  Elevator  Co.  (C.  C),  62  Fed.  891; 
Munro  v.  King,  3  Colo.  238;  Toombs  v.  Consolidated  Poe  M. 
Co.,  15  Nev.  444;  Breaux  v.  Lauve,  24  La.  Ann.  179;  Tebo  v. 
Bobvnson,  100  N.  Y.  27,  2  N.  E.  383;  Orman  v.  By  an,  25  Colo. 
383,  55  Pac.  168 ;  and  Congdon  v.  Chapmxm,  63  Cal.  357.  The 
conflict,  however,  between  the  cases  cited  by  appellant  and  those 
relied  upon  by  respondents,  is  more  apparent  than  real.  Every 
case  has  been  decided  upon  its  own  peculiar  facts  and  surround- 
ing circumstances,  the  courts  being  unable  to  formulate  any 
definite,  general  rule  upon  the  subject.  The  authorities  are 
therefore  of  little,  if  any,  value  as  precedents. 
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There  is  not  anything  peculiar  about  the  contract  before  us. 
There  is  not  any  question  of  fraud  or  mistake  involved.  The 
parties  do  not  seek  to  have  the  contract  reformed;  on  the  con- 
trary, they  rely  upon  it  as  it  was  written,  and  we  are  to  de^ 
termine  its  meaning  by  the  rules  which  our  Codes  prescribe. 
**  A  contract  must  be  so  interpreted  as  to  give  eflEect  to  the  mutual 
intention  of  the  parties  as  it  existed  at  the  time  of  contracting, 
so  far  as  the  same  is  ascertainable  and  lawful."  (Rev.  Codes, 
flee.  5025;  8taie  ex  rel.  Coburn  v.  District  Court,  41  Mont.  84, 
108  Pac.  144.)  **The  language  of  a  contract  is  to  govern  its 
interpretation  if  the  language  is  clear  and  explicit,  and  does  not 
involve  an  absurdity."  '( Section  5027;  Quirk  v.  Rich,  40  Mont. 
552,  107  Pac.  821.)  ''When  a  contract  is  reduced  to  writing, 
the  intention  of  the  parties  is  to  be  ascertained  from  the  writing 
alone,  if  possible;  subject,  however,  to  the  other  provisions  of 
this  title. "  (Section  5028 ;  Stadler  v.  First  Nat.  Bank,  22  Mont. 
190,  74  Am.  St.  Rep.  582,  56  Pac.  111.)  In  BiMard  v.  Smith,  28 
Mont.  387,  72  Pac.  761,  this  court  said:  ''It  is  a  well-settled  rule 
of  law  that  the  circumstances  under  which  a  contract  is  made,  or 
the  intent  of  the  parties  existing  at  that  time,  are  only  material 
when  the  contract  is  ambiguous  in  some  of  its  terms.  If  it  is 
plain  and  unambiguous,  it  needs  no  construction,  and  it  is  the 
duty  of  the  court  to  enforce  it  as  made  by  the  parties." 

In  the  contract  before  us  the  parties  appeared  entirely  capable 
of  expressing  themselves  in  plain,  terse  English.  No  one  com- 
plains that  the  language  employed  is  not  explicit  or  that  it  is 
[3]  open  to  construction.  Under  like  circumstances,  in  Harris 
V.  Boot,  28  Mont.  159,  72  Pac.  429,  Chief  Justice  Brantly,  speak- 
ing for  the  court,  said:  "The  contract  is  clear  and  explicit  in 
its  terms,  and  its  construction  involves  no  difiSculty.  To  its 
language  alone,  therefore,  must  we  look  in  order  to  find  the 
intention  of  the  parties."  In  speaking  of  the  provisions  of  sec- 
tion 5025,  above,  this  court,  in  Quirk  v.  Rich,  supra,  said:  "This 
section  simply  means  that  the  intention  of  the  parties  shall  be 
ascertained  in  the  first  instance  by  reference  to  the  language  em- 
ployed by  them.    Where  the  words  \ised  are  clear,  certain  and 
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unambiguous,  interpretation  may  not  be  resorted  to."  There 
are  not  any  words  in  this  agreement  employed  in  a  strictly  tech- 
nical sense,  and  those  that  are  used  are  therefore  to  be  under- 
stood according  to  their  ordinary  and  popular  meaning.  (Rev. 
Codes,  sec.  5033.)  Taking  this  contract  before  us  as  it  is  written 
and  giving  to  its  words  their  ordinary  and  popular  meaning, 
the  result  cannot  be  in  doubt.  The  parties  explicitly  agreed 
that  Mr.  Prank  should  be  paid  from  a  special  fund  as  rapidly 
as  it  should  be  accumulated.  The  meaning  of  the  parties  is  not 
left  in  doubt.  If  it  was  their  intention  to  create  a  general  lia- 
bility on  the  part  of  the  mining  company  which  would  subject 
all  of  its  property  to  seizure  in  satisfaction  of  Frank's  claim, 
why,  then,  should  they  say,  in  the  portion  quoted  above,  that 
Frank's  indebtedness  was  to  be  paid  out  of  the  first  net  earnings 
of  the  company's  business? 

In  Lyman  v.  Northern  Pac,  Elevator  Co.,  above,  it  appeared 
that  the  elevator  company  issued  its  notes  or  evidences  of  in- 
debtedness which  provided  that  they  should  be  **paid  out  of 
the  first  net  earnings  of  the  company";  of  this  Judge  Williams 
said:  **It  is  very  clear  from  the  agreement  and  note,  which 
must  be  read  as  one  paper,  that  there  is  no  liability  of  the  com- 
pany on  this  note,  except  out  of  the  net  earnings,  and  that,  if 
net  earnings  have  not  been  made,  it  cannot  be  contended  that 
the  company  is  liable  for  the  face  of  the  note  as  absolutely  as  if 
there  was  no  provision  either  in  the  note,  or  in  the  contract  of 
August  15,  1890,  respecting  the  payment  out  of  the  net  earn- 
ings. Certainly,  the  clause  was  inserted  for  some  purpose — either 
to  limit  the  liability  or  to  add  to  the  security  of  the  stockholder. 
It  certainly  does  not  add  to  his  security,  for  if  no  provision  had 
been  inserted  when  the  note  became  due,  not  only  the  net  earn- 
ings but  all  of  the  company's  property  could  have  been  applied 
to  the  payment  of  the  note.  It  therefore  limited  the  company's 
liability  to  the  net  earnings.  If  it  was  intended  as  a  pledge  of 
the  net  earnings  as  security,  such  language  would  have  been  used 
in  the  contract;  but  the  contract  does  not  provide  that  the  net 
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earnings  are  pledged  as  security,  but  rather  limits  the  payment 
to  the  net  earnings." 

Whatever  impulses  may  control  individual  action,  courts  must 
[4]  be  governed  by  law.  It  is  their  province  to  interpret  con- 
tracts which  are  open  to  interpretation,  or  they  may  enforce 
obligations,  but  it  is  beyond  their  power  to  make  agreements 
for  parties  of  to  alter  or  amend  those  which  the  parties  them- 
selves have  made.  (McCrimmon  v.  Murray,  43  Mont.  457,  117 
Pac.  73.)  In  order  to  uphold  this  judgment,  we  must  say  that 
these  parties  agreed  to  repay  Frank  within  a  reasonable  time 
out  of  the  net  proceeds  of  the  company's  business,  if  there  were 
any,  but,  if  there  were  none,  thfen  out  of  the  property  of  the 
company  generally.  To  do  this  would  be  to  create  a  new  obli- 
gation so  far  different  from  the  one  which  the  parties  themselves 
executed  that  they  would  never  recognize  it. 

In  Congdon  v.  Chapman,  above,  there  was  involved  a  writing 
by  which  Chapman  agreed  to  pay  Congdon  for  certain  shares  of 
stock  in  a  mining  company  ten  cents  per  share  "from  the  first 
moneys  which  can  be  realized  from  the  sale  of  any  stock  of  said 
company  owned  or  controlled  by  him  j  •  •  •  and  said  Chap- 
man agrees  to  use  all  reasonable  efforts  to  realize  on  the  stock 
of  said  company  owned  or  controlled  by  him  without  unneces- 
sary delay,  to  the  end  that  said  payment  may  be  made  to  said 
Congdon.*'  In  an  action  by  Congdon  against  Chapman  to  en- 
force payment  upon  the  theory  that  the  shares  were  to  be  paid 
for  within  a  reasonable  time,  whether  Chapman  sold  his  stock 
or  not,  the  court  held  the  defendant  not  liable,  and  said:  *'By 
this  agreement  the  parties  clearly  expressed  their  intention  that 
the  stock  should  be  paid  for  out  of  the  first  moneys  that  could 
be  realized  from  the  sale  of  any  stock  of  the  company  owned  or 
controlled  by  Chapman;  the  latter  further  agreeing  to  use  all 
reasonable  efforts  to  realize  on  the  stock  without  unnecessary 
delay,  *to  the  end  that  siiid  payment  may  be  made  to  said  Cong- 
don.' At  the  trial  the  court  below  found  that  the  defendant 
used  reasonable  diligence  and  made  all  reasonable  efforts  to  sell 
the  stock,  but  had  been  unable  to  sell  any  of  it.    Under  such 
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circumstances,  to  hold  the  defendant  liable  in  this  form  of  action 
would  be  to  make  and  enforce  between  the  parties  a  contract 
essentially  different  from  the  contract  that  they  themselves  made 
and  from  that  declared  on  herein." 

In  so  far  as  the  judgment  in  favor  of  the  plaintiffs  is  based 
upon  the  first  cause  of  action  it  is  erroneous.  The  cause  is  re- 
manded to  the  district  court,  with  directions  to  disiOiiss  the  com- 
plaint as  to  the  first  cause  of  action  and  to  enter  judgment  in 
favor  of  plaintiffs  upon  the  second  cause  of  action  nunc  pro  tunc, 
as  of  the  date  of  the  original  judgment.    Each  party  will  pay  his 

own  costs  of  this  appeal. 

• 

Mr.  Chiep  Justigb  Brantly  and  Mr.  Justice  Sanner  concur. 


GAUSS,  Respondent,  v.  TRUMP,  Admx.,  Appellant. 

(No.  3,275.) 
(Submitted  September  19,  1913.    Decided  October  11,  1913.) 

[135  Pac.  910.] 

Executors  and  Administrators — Claims  Against  Estate — Present 
tation — Pleadings — Conclusions — Quantum  Meruit — Evidence 
— Weight  for  Jury — Review — Oral  Contracts — Modification — 
Defective  Judgment, 

Pleading — Implication — Construction. 

1.  Aa  against  an  attack  for  lack  of  Bubstance,  -wbatever  is  necessarily 
implied  in,  or  reasonably  to  be  inferred  from,  an  allegation  of  a  plead- 
ing is  to  be  taken  as  directly  averred. 

Executors    and    Administrators — Claims    Against    Estate— Presentation — 
Pleadings — Conclusions. 

2.  An  averment  in  plaintiff's  complaint  against  an  administratrix  to 
recover  the  reasonable  value  of  services  rendered  her  intestate,  that  on 
a  certain  day  and  "before  the  time  for  presentation  of  claims  against 
the  said  estate  had  expired"  he  had  presented  his  claim  to  the  defend- 
ant, etc.,  held  not  open  to  the  objection  that,  as  to  the  fact  that  the 
claim  had  been  presented  within  the  time  prescribed  in  the  notice  to 
creditors  of  the  estate,  it  stated  a  mere  conclusion  of  law ;  held,  further, 
that  in  the  absence  of  a  special  demurrer  or  motion,  such  an  inferential 
allegation  will  support  proof. 

[As  to  the  statement  of  claims  against  estates  of  decedents,  see  note 
in  130  Am.  St.  Bep.  311.] 
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Same — ^Erideiice—- Weight  of,  for  Jury — ^Beyiew. 

3.  Ab  in  other  actions,  so  in  one  against  the  estate  of  a  deceased 
person,  the  jury  are  the  judges  of  the  weight  of  the  testimony  and  the 
credibility  of  the  witnesses,  and  the  aupreme  court,  in  passing  upon  the 
sufficiency  of  the  evidence  to  support  tiie  verdict  in  such  a  case,  will  be 
guided  by  the  same  canons  of  review  which  obtain  in  other  actions  at 
kiw. 

Same — Oral  Contracts — ^Modification — Evidence — Sufficiency. 

4.  Evidence  in  an  action  to  recover  from  an  estate  on  a  quantum  meruit 
for  aervioea  performed  for  decedent  under  an  alleged  agreement,  by  the 
terms  of  which  she  agreed  to  devise  her  ranch  to  plaintiff  in  considera- 
tion of  his  managing  the  same  during  her  lifetime,  held  sufficient  to. 
warrant  the  jury  in  finding  in  favor  of  plaintiff,  inasmuch  as,  though  it 
showed  a  departure  by  him  from  the  agreement  as  originally  made,  it 
also  disclosed  a  modification  of  the  original  agreement  and  performance 
on  his  part  so  far  as  performance  was  required  of  him  under  such 
modification. 

Same — Defective  Jud^ent. 

5.  A  judgment  in  an  action  against  an  administratrix  to  recover  for 
services  rendered  to  deceased,  to  the  effect  that  plaintiff  '*have  and  re- 
cover" from  the  defendant,  as  administratrix,  the  amount  of  the  ver- 
dict and  costs,  though  defective  under  section  7536,  Bevised  Codes,  does 
not  require  a  reversal  of  the  judgment. 

Appeal  from  Districi  Court,  BavaUi  County;  B.  Lee  McCuV- 
lock,  Judge. 

Action  by  John  Gauss  against  Louise  G.  Trump,  as  adminis- 
tratrix with  will  annexed  of  Olive  Ahrens,  deceased.  From  a 
judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

Messrs,  Tolan  <&  Ocmes,  and  Mr.  Oeo.  T.  Baggs,  for  Appellant, 
submitted  a  brief.    Mr.  B.  F.  Oaines  argued  the  cause  orally. 

By  the  provisions  of  section  7532,  Bevised  Codes,  the  presen- 
tation of  a  claim  against  the  estate  is  a  condition  precedent  to 
the  maintenance  of  the  action;  and  by  section  7525  a  presenta- 
tion of  it  within  the  time  limited  in  the  notice  is  a  prerequisite 
to  recovery.  The  sections  of  the  statutes  above  and  the  decisions 
of  this  court  with  reference  to  necessary  allegations  in  statutory 
proceedings  clearly  demand,  in  a  complaint  in  an  action  of  this 
character,  a  showing  of  the  presentation  of  the  claim  and  that 
within  the  time  limited  in  the  notice.  {Miley  v.  Northern  Pac. 
B.  Co.,  41  Mont.  51,  108  Pac.  5 ;  Kelly  v.  Northern  Pac.  B.  Co., 
35  Mont.  243,  88  Pac.  1009.)  This  showing  must  be  made  by 
pleading  facts — ^not  conclusions.    The  pleading  of  conclusions  as 
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distin^ished  from  facts  is  of  no  avail  either  to  raise  an  issue 
or  to  render  support  to  a  pleading  the  sufficiency  whereof  is 
challenged.  (1  Sutherland's  Code  Pleadings  &  Practice,  sec.  95; 
Parks  V.  Barkley,  1  Mont.  514 ;  McCauley  v.  Oihner,  2  Mont.  202 ; 
Kipp  V.  Davis-Daly  Copper  Co.,  41  Mont.  509,  21  Ann.  Cas. 
1372,  110  Pac.  237 ;  Pullen  v.  City  of  Butte,  38  Mont.  194,  21 
L.  R.  A.  (n.  s.)  42;  99  Pac.  290.) 

In  actions  of  this  character,  decisions  holding  as  a  general 
rule  that  when  the  sufficiency  of  the  evidence  to  sustain  a  ver- 
dict is  challenged,  the  verdict  will  not  be  disturbed  in  the  su- 
preme court,  if  there  is  any  evidence  to  support  it,  are  not  in 
point,  because  of  the  generally  one-sided  nature  of  such  trans- 
actions when  claims  are  advanced  against  the  estates  of  de- 
cedents. {Holmes  v.  Conmhle,  111  Iowa,  298,  82  N.  W.  780; 
Wallace  v.  Rappleye,  103  111.  229;  Graham  v.  Graham's  Exrs., 
34  Pa.  475 ;  Brewer  v.  Hieronymus,  19  Ky.  Law  Rep.  645, 41  S.  W. 
310;  Rosseau  v.  Rouss,  180  N.  Y.  116,  72  N.  E.  916:  18  Cyc.  530, 
and  cases  cited.) 

The  form  of  judgment  is  defective.  California  has  a  pro- 
vision similar  to  that  found  in  section  7536,  Revised  Codes,  and 
it  has  been  construed  by  the  supreme  court  of  that  state  several 
times — among  others  in  the  case  of  Vance  v.  Smith,  124  Cal. 
219,  56  Pac.  1031,  and  Moore  v.  Russell,  133  Cal^97,  85  Am. 
St.  Rep.  166,  65  Pac.  624,  and  judgments  like  the  one  at  bar 
have  been  modified  in  the  appellate  court  so  as  to  comply  with 
the  statutory  mandate. 

Messrs.  O'Hara,  Edwards  &  Madeen,  for  Respondent,  sub- 
mitted a  brief;  Mr.  R.  A.  O'Hara  argued  the  cause  orally. 

Conceding  that  the  allegation  attacked  is  a  mere  legal  con- 
clusion, and  that  the  publication  of  notice  to  creditors  is  not 
sufficiently  pleaded,  there  remains  an  allegation  that  on  Sep- 
tember 19,  1911,  the  plaintiff  made  and  presented  his  claim  to 
the  administratrix.  This  is  a  sufficient  allegation  of  the  pre- 
sentation of  the  claim  as  against  a  general  demurrer,  or  an  ob- 
jection to  the  introduction  of  any  evidence,  for  the  reason  that 
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the  complaint  does  not  state  facts  suffi  nent  to  constitute  a  cause 
of  action.  **It  is  not  the  publication  of  notice  which  is  a  pre- 
requisite to  maintenance  of  action  or  claim,  but  the  proper  pre- 
sentation of  the  claim  and  its  rejection.*'  {Janin  v.  Brotvne, 
59  Cal.  37 ;  Ricketson  v.  Richardson,  19  Cal.  330 ;  Wise  v.  Hogan, 
77  Cal.  184,  19  Pac.  278.)  Furthermore,  the  objection  that  the 
claim  was  not  presented,  which  is  virtually  the  effect  of  the 
objection  made,  is  made  for  the  first  time  in  this  court,  and  this 
cannot  be  done.  {Bank  of  Stockton  v.  Hoivland,  42  Cal.  129; 
Coleman  v.  Woodworth,  28  Cal.  567.)  The  most  that  can  be 
said  against  the  complaint  is  that  it  is  uncertain,  but  these  mat- 
ters are  cured  by  answer  and  proof.  The  answer  admits  the 
presentation  of  the  claim  and  its  rejection,  as  alleged.  And 
counsel  for  defendant,  admitted  during  the  trial  that  the  claim 
was  filed  with  the  administratrix  within  the  legal  time.  Under 
these  circumstances,  the  defect,  if  any  existed,  has  been  cured. 
{Hersh field  v.  Aiken,  3  Mont.  442 ;  Spencer  v.  Montana  Cent, 
Ry.  Co,,  11  Mont.  164,  27  Pac.  681 ;  Rayynond  v.  Wimsette,  12 
Mont.  551,  33  Am.  St.  Rep.  604,  31  Pac.  537.) 

We  contend  that  there  is  abundant  evidence  in  the  record 
that  the  plaintiff  remained  on  the  farm  after  the  death  of  de- 
cedent's husband,  under  a  promise  or  agreement  that,  in  ex- 
change for  his  services,  he  would  be  the  beneficiary  under  her 
will;  that  he  rendered  faithful  service  to  decedent  and  that  she 
failed  to  carry  out  her  promise,  and  the  plaintiff  is  entitled  to 
recover  the  reasonable  value  of  his  work.  (Grant  v.  Orant,  63 
Conn.  530,  38*  Am.  St.  Rep.  379,  29  Atl.  15 ;  Estate  of  Kessler, 
87  Wis.  660,  41  Am.  St.  Rep.  74,  59  N.  W.  129.)  Page  on  Con- 
tracts, section  749,  states  the  rule  as  follows:  '*If  A  renders 
services  to  B  in  consideration  of  an  oral  agreement  by  B  to  devise 
certain  real  estate  to  A,  A  can  recover  rea^nable  compensation 
from  B's  estate  for  the  services  thus  rendered." 

MR.  JUSTICE  SANNER  delivered  the  opinion  of  the  court. 

The  complaint  of  respondent  alleges  in  substance  that  about 
May  15, 1906,  he  entered  into  an  oral  contract  with  Olive  Ahrens, 
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now  deceased,  in  and  by  which  it  was  agreed  that  he  should  per- 
form work  and  labor  in  the  care  and  management  of  her  ranch 
during  her  lifetime  in  consideration  that  she  should  furnish  him 
food,  clothing,  and  other  necessaries  of  life  and  that  she  should 
devise  her  said  ranch  property  to  him  at  her  death;  that  he 
thereupon  entered  upon  the  duties  thus  imposed  upon  him  and 
continued  to  discharge  them  until  her  death  on  December  14, 
1910,  and  fully  performed  the  contract  on  his  part;  that  in 
March,  1910,  ''the  said  agreement  was  by  mutual  consent  so 
modified  that  he,  instead  of  receiving  each  year  an  unliquidated 
sum  as  and  for  necessaries  under  said  agreement,  took  a  lease 
of  the  premises  which  provided  that  he  should  receive  one-half 
of  the  proceeds  thereof,  which  was  executed  in  lieu  of  the  pro- 
vision in  said  agreement  for  necessaries";  that  his  services  ren- 
dered to  her  under  the  agreement  were  of  the  reasonable  value 
of  $75  per  month,  or  $3,450  in  all,  no  part  of  which  has  been 
paid;  that  Olive  Ahrens  died  testate,  but  her  will,  which  was 
duly  admitted  to  probate,  contained  no  devise  or  bequest  what- 
ever to  him;  ''that  thereafter,  and  after  publication  of  notice  to 
creditors  of  the  estate  of  the  said  Olive  Ahrens,  deceased,  had 
been  made  and  before  the  time  in  said  notice  specified  for  the 
presentation  of  claims  against  the  said  estate  had  expired,  and 
on  or  about  the  19th  day  of  September,  1911,  the  plaintiff 
•  •  •  presented  his  claim  for  the  reasonable  value  of  the 
services  aforesaid  •  •  •  duly  verified,  •  •  •  to  the 
defendant  herein  as  administratrix,  •  •  •  which  claim  was 
rejected;  that  thereafter,  and  on  or  about  the  Tth  day  of  Oc- 
tober, 1911,  and  before  the  time  for  presentation  of  claims 
against  the  said  estate  had  expired,"  the  plaintiff  presented  an 
amended  statement  of  his  claim,  duly  verified,  which  claim  re- 
ceived no  action  on  the  part  of  the  administratrix,  though  more 
than  ten  days  have  elapsed. 

The  answer  admits  that  in  the  will  of  Olive  Ahrens  there  is 
not  any  devise  or  bequest  to  plaintiff;  that  plaintiff  presented 
his  claim  on  September  19,  1911,  which  was  rejected;  that  he 
presented  his  amended  claim  on  October  7,  1911,  and  that  more 
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than  ten  days  have  elapsed  since  3aid  presentation ;  alleges  that 
if  plaintiff  ever  did  any  work  for  Olive  Ahrens  he  has  been 
•  fully  paid  for  the  same,  and  that  in  the  will  of  Olive  Ahrens 
il  is  stated  that  the  reason  she  makes  no  special  bequest  to  him 
is  because  she  feels  that  she  has  provided  for  him  as  much  as 
the  situation  demands.  Otherwise  than  as  above  set  forth,  the 
answer  denies  all  the  allegations  of  the  complaint  and  also  pleads 
a  counterclaim  upon  a  promissory  note  for  $100,  given  by  the 
respondent  to  Olive  Ahrens  on  November  24,  1909.  The  reply 
admits  the  execution  of  the  note  but  otherwise  denies  all  the 
allegations  of  new  matter  contained  in  the  answer. 

The  cause  was  tried  to  the  court  sitting  with  a  jury,  and  the 
verdict  was  for  the  respondent,  upon  which  judgment  was  en- 
tered to  the  effect  that  respondent  **have  and  recover  from  said 
Louise  C.  Trump,  as  administratrix,"  the  sum  of  $3,694.50,  with 
costs  amounting  to  $105.50.  Appellant  made  and  presented  her 
motion  for  new  trial,  which  was  denied,  and  from  the  order  deny- 
ing a  new  trial,  as  well  as  from  the  judgment,  she  appeals. 

But  three  questions  are  presented,  viz.:  Does  the  complaint 
state  a  cause  of  action?  Does  the  evidence  support  the  verdict! 
Is  the  judgment  valid  in  form  t     Of  these  in  their  order. 

1.  The  burden  of  the  attack  upon  the  complaint  is  that  the 
[1,2]  action  is  under  a  special  statute  authorizing  suits  to 
vindicate  rejected  claims  against  estates;  that  the  plaintiff  must 
in  every  such  case  bring  himself  within  the  statute  by  appro- 
priate averments  to  the  effect  that  his  claim  was  presented  in 
time ;  that  the  complaint  does  not  show  this,  the  allegations  rela- 
tive thereto  and  quoted  above  being  mere  conclusions  instead  of 
direct  allegations  from  which  the  necessary  conclusions  might 
be  drawn  by  the  proper  authority.  The  cases  cited  by  counsel 
all  hold  that  conclusions  of  law  are  ineffective  for  any  purpose 
in  pleading — a  proposition  indisputable  and  last  enunciated  by 
this  court  in  Ridpath  v.  Heller,  46  Mont.  586,  129  Pac.  1054— but 
that  a  claim  was  presented  within  the  time  prescribed  in  a  notice 
is  a  clear  matter  of  fact  implying  proof  of  the  time  of  presenta- 
tion as  well  as  of  the  notice  and  its  terms,  leaving  the  deter- 

48  Mont. — 7 


98  Gadss  v.  Tbump.  [Get.  T.  '13 

mination  of  tbe  legal  effect  to  the  court.  It  may  be  conceded 
that  the  allegation  in  qnestion  is  not  in  tbe  best  possible  form, 
but  it  is  an  obvious  attempt  to  state  the  fact  in  its  ultimate,  - 
issuable  aspect  and  at  most  is  an  inference  rather  than  a  con- 
clusion of  law.  Argumentative  and  inferential  averments  are, 
it  is  true,  as  obnoxious  to  good  pleading  as  are  conclusions  of 
law,  but  their  value  is  not  the  same.  Conclusions  of  law,  unsup- 
ported by  the  essential  averments  of  fact,  are  always  ineffective; 
but,  as  against  an  attack  for  lack  of  substance,  tbe  allegations 
of  a  pleading  are  to  be  liberally  construed,  with  a  view  to  sub- 
stantial justice  between  the  parties  (Rev.  Codes,  sec.  6566),  and 
whatever  is  necessarily  implied  in,  or  is  reasonably  to  be  inferred 
from,  an  allegation  is  to  be  taken  as  directly  averred.  (County 
of  Silver  Bow  v.  Daviet,  40  Mont.  418,  107  Pac.  81.)  Where 
the  inferential  allegations  of  a  pleading  are  not  attacked  by 
special  demurrer  or  motion,  as  may  be  appropriate,  we  know 
of  no  modem  authority  which  denies  the  right  of  tbe  pleader 
to  make  proof  under  them;  and  that  such  an  allegation  as  the 
one  before  us  will  support  proof  was  intimated  in  Jones  v.  Rick, 
20  Mont.  289,  50  Pac.  936,  and  expressly  decided  in  Wise  v. 
Hogan,  77  Cal.  184,  19  Pac.  278.  To  aU  this  we  add  the  statu- 
tory injunction  that  no  judgment  shall  be  reversed  by  reason  of 
any  error  or  defect  in  the  pleadings  which  does  not  affect  the 
substantial  rights  of  the  parties.     (Rev.  Codes,  sec.  6593.) 

2.  That  the  original  agreement  between  the  respondent  and 
Olive  Abrens  was  substantially  as  alleged  in  the  complaint,  and 
that  for  over  three  years  the  respondent  cared  for  and  managed 
her  ranch  under  it,  is  abundantly  proved.  The  complaint,  how- 
ever, conceding  that  it  was  not  fully  performed  according  to  the 
original  terms,  pleads  a  modification,  and  the  questions  of  fact 
seriously  debated  are;  Was  there  such  a  modification T  and,  if 
there  was,  did  the  respondent  perform  the  agreement  so  far  as 
iince  was  required  of  him  I 

e  urged  by  appellant's  counsel  to  remember  in  approach- 
;  this  question  that  claims  such  as  the  one  at  bar  are  easy 
and  hard  to  disprove ;  that  the  only  witness  who  could 
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specifically  deny  the  alleged  modification,  establish  nonperform- 
ance of  the  agreement,  or  show  that  full  compensation  had  been 
made,  is  dead;  that  no  defense  is  possible  save  as  it  may  be  found 
in  the  improbability  of  the  stories  of  the  plaintiff's  witnesses 
when  tested  by  comparison  with  other  evidence  in  the  case  o)*  by 
ordinary  rules  of  human  conduct  under  similar  circumstances. 
In  so  far  as  this  admonition  implies  that  courts  generally  should 
scrutinize  with  more  than  usual  care  the  quality  of  the  proof 
presented  in  such  cases,  assent  may  be  given ;  and,  in  so  far  as 
the  proof  consists  of  oral  declarations  of  the  deceased,  caution 
was  enjoined  upon  the  trial  court  and  jury  by  the  statute.  (Rev. 
Codes,  sec.  8028 ;  EscaUier  v.  Oreat  Northern  B.  Co.,  46  Mont 
238,  127  Pac.  458.)  We  can  find,  however,  no  authority  in  our 
Code  for  the  application  of  any  different  rule  as  to  the  quantum 
of  proof  from  the  one  prescribed  for  civil  actions  generally  or 
for  the  assertion  that  this  court  may  or  should  employ  any  dif- 
ferent canons  of  review  from  those  which  obtain  in  other  actions 
at  law.  The  jury,  who  were  the  judges  of  the  weight  and  credi- 
bility of  the  testimony,  the  trial  judge,  who,  if  he  thought  the 
verdict  contrary  to  the  weight  of  the  evidence,  could  have  set 
it  aside,  have  expressed  their  satisfaction  with  the  respondent's 
contention.  It  is  to  be  presumed  that  they  exercised  all  the 
caution  and  scrutiny  enjoined  upon  them  by  the  law,  and  it  is 
not  to  be  supposed  that  they  were  any  the  less  solicitous  for  the 
integrity  of  decedents'  estates  than  are  we.  The  question  be- 
fore us  is,  therefore,  the  same  as  in  other  appeals  in  actions  at 
law,  viz,,  whether  there  is  any  substantial  evidence  to  support 
the  verdict  of  the  jury. 

Turning,  then,  to  the  evidence,  we  ascertain  that  after  re- 
spondent had  cared  for  and  managed  the  property  under  the 
original  agreement  for  the  period  of  forty-six  months  and  until 
March,  1910,  he  then  took  the  ranch  for  a  year  on  shares.  In 
October,  1910,  after  the  harvest  season,  he  left  the  place  and 
took  a  position  with  one  Joslyn,  and  the  place  was  leased  to  one 
Markwell  for  the  period  to  expire  March  1,  1912.  Doubtless 
these  naked  facts,  if  unexplained,  would  suffice  to  defeat  the 
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respondent,  for  they  would  show  that  he  had  not  performed  hia 
contract  and  would  suggest  that  it  had  been  terminated  by  mu- 
tual consent.  But  there  are  items  of  evidence  which  show  the 
situation  from  and  after  March  1,  1910,  when  respondent  took 
the  ranch  on  shares,  to  have  been  otherwise  than  either  an 
abandonment  of  the  contract  or  a  failure  to  perform  by  him. 
He  testifies:  "The  agreement  I  had  with  Mrs.  Ahrena  was  modi- 
fied and  I  took  the  ranch  on  shares  March  1,  1910,  to  March  1, 
1911.  •  •  •  After  I  got  married  Mrs.  Ahrens  said,  *John, 
you  better  take  the  place  and  lease  it ;  your  wife  will  need  money 
and  won't  feel  like  coming  to  me  for  it ;  and  you  lease  the  place 
and  whatever  you  make  off  the  crop  when  you  need  money  you 
will  be  able  to  get  it  for  yourself. '  Mr.  Joslyn  came  down  there 
to  buy  some  hogs;  he  first  came  down  to  buy  some  cows;  we 
sold  him  the  cows  and  then  he  came  back  the  next  day  and  he 
said,  'I  would  like  to  get  hold  of  a  man  like  you.'  I  told  Mrs. 
Ahrens  what  Mr.  Joslyn  was  going  to  give  me,  and  she  said, 
'You  go  up  there  and  try  it  a  year. '  I  was  there  (at  the  Ahrens 
place)  off  and  on  up  to  the  time  of  her  death;  when  I  came  down 
town  I  would  stop  there." 

Phil.  Wagner  testified:  **I  had  some  talks  with  Mrs.  Ahrens 
regarding  the  situation  after  John  moved  off  the  place;  one 
thing  was  he  was  getting  good  wages  and  another  thing  they 
didn't  have  any  suitable  place  for  him  to  live  and  they  couldn't 
very  well  live  there  together;  she  intended  to  build  across  the 
road  from  there.  •  •  •  I  think  it  was  last  fall,  a  year  ago, 
that  he  left  the  Ahrens  place.  Markwell  moved  into  the  little 
house  that  Gauss  occupied,  and  Mrs.  Ahrens  told  me  she  had 
rented  the  place  to  him  for  the  next  year." 

Mrs.  Markwell  testified:  ''We  moved  onto  this  land  October 
9,  1910;  we  were  to  have  the  place  until  the  1st  of  March,  1912; 
I  told  her  (Mrs.  Ahrens)  we  did  not  want  to  rent  it  for  one 
year,  and  she  said  she  did  not  think  Mr.  Gauss  would  be  gone 
for  more  than  a  year.  Mrs.  Ahrens  told  me  that  Mr.  Gauss  was 
going  to  Dakota  to  look  after  some  property  belonging  to  his 
wife." 
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George  Johnson  testified:  **The  last  time  I  saw  Mrs.  Ahrens 
was  at  my  house  about  the  middle  of  October,  before  she  died; 
she  said  she  had  her  will  made  and  she  was  giving  the  bulk  of 
her  property  to  John  Gauss.  John  was  not  living  on  the  ranch 
at  that  time ;  she  said  he  had  gone  over  to  Joslyn's  temporarily.*' 

C.  B.  Calkins  testified  that  sometime  in  1906  or  1907  Mrs. 
Ahrens  had  executed  a  will  in  his  possession  in  which  all  her 
property  was  devised  to  John  Gauss. 

In  their  able  brief  for  appellant,  counsel  say:  "The  reason 
lie  did  not  stay  there  and  take  care  of  the  ranch  until  the  death 
of  Mrs.  Ahrens  was  because  the  parties  had  made  some  new  sepa- 
rate agreement  which  Mrs.  Ahrens,  now  dead,  cannot  detail  and 
which  John  Gauss  chooses  not  to  state."  This  may  indeed  be. 
[4]  It  could  be  wished  that  the  evidence  were  more  satisfactory, 
for  there  are  circumstances  which  tend  to  give  color  to  the  theory 
of  a  mutual  abandonment  of  the  agreement.  But  these  circum- 
stances  were  all  before  the  jury ;  the  inferences  to  be  drawn  from 
the  testimony  were  within  their  province ;  and,  though  there  was 
room  for  a  contrary  conclusion,  it  is  also  a  legitimate  inference 
from  the  testimony  that  the  change  from  the  agreement  as  origi- 
nally made  to  the  lease  on  shares  and  from  that  to  the  temporary 
sojourn  at  Joslyn's  were  with  Mrs.  Ahrens'  entire  approval  and 
without  any  understanding  that  the  agreement  was  to  be  affected 
thereby.  If  this  were  the  fact,  nothing  could  prevent  a  recovery 
on  qiumtum  meruit  against  her  had  she  lived  and  afterward  re- 
pudiated the  agreement.  She  alone  had  the  right  to  say 
whether  he  had,  up  to  that  time,  kept  the  agreement  to  her 
satisfaction  or  whether  she  should  regard  his  conduct  as  a  breach 
thereof  {Bums  v.  Smith,  21  Mont.  251,  69  Am.  St.  Rep.  653, 
53  Pac.  742) ;  if  she  did  not  so  regard  it,  if  she  acquiesced  with 
apparent  satisfaction  in  what  he  had  done,  but  thereafter  deter- 
mined not  to  abide  by  the  agreement,  her  subsequent  death  could 
not  deprive  him  of  the  same  remedy. 

3.  The  form  of  the  judgment  is  assailed,  and  rightly  so.  It 
[6]    provides  that  the  plaintiff  **have  and  recover"  from  the 
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defendant,  as  administratrix,  the  amount  of  the  verdict  and 
costs,  whereas,  it  should  simply  have .  adjudged  that  the  de- 
fendant, as  administratrix,  pay  in  due  course  of  administration 
the  amount  ascertained  to  be  due.  (Rev.  Codes,  sec.  7536.) 
But  this  does  not  affect  any  substantial  right  and  forms  no 
ground  of  reversal. 

It  is  ordered  that,  upon  the  return  of  the  cause  on  remittitur, 
the  district  court  correct  the  judgment  to  comply  with  section 
7536,  Revised  Codes,  the  judgment  to  stand  afiSrmed  as  cor- 
rected.   The  order  denying  a  new  trial  is  also  affirmed. 

Mr.  Chief  Justice  Brantly  and  Mb.  Justice  Holloway  con- 
cur. 


BARNARD  REALTY  CO.,  Appellant,  v.  CITY  OF  BUTTE, 

Respondent. 

(No.  3,271.) 
(Submitted  September  17,  1913.    Decided  October  15,  1913.) 

[136  Pac.  1064.] 

Quieting  Title — Cities  cmd  Towns — Streets  and  Alleys — Pr^ 
scription — Burden  of  Proof — Evidence — Adverse  Use — Insuffir 
ciency — Statutes. 

GitioB  and  Towns — Streets  and  AWeys — Prescription — ^Burden  of  Proof. 

1.  Defendant  city,  asserting  title  to  real  property  by  reason  of  a  right 
acquired  through  adverse  use,  had  the  burden  of  establishing,  by  direct 
or  circumstantial  evidence,  every  element  necessary  to  constitute  its 
alleged  claim,  one  of  which  elements  was  the  fixing  of  a  definite  date  at 
which  the  statute  of  limitations  began  to  run. 

Same — Adverse  Use — Evidence. 

2.  Where  the  only  evidence  tending  to  show  the  date  at  which  defend- 
ant city  assumed  to  exercise  control  over  land,  title  to  which  it  asserted 
under  the  doctrine  of  prescription,  by  the  construction  of  a  ditch 
thereon,  was  to  the  effect  that  the  work  had  been  done  in  June  or  July 
of  a  certain  year  and  that  it  required  two  or  three  days  to  complete 
it,  the  only  rational  conclusion  deducible  therefrom  was  that  it  was  not 
done  until  the  last  two  or  three  days  of  July;  held,  therefore,  that  the 
statute  w^as  not  put  in  motion  until  July  28  of  that  year. 

[As  to  the  establishment  of  highways  by  prescription,  see  note  in  57 
Am.  St.  Bep.  744.] 
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Same— Adverse  Use — ^InsufBcieney. 

3.  Under  section  1340,  Revised  Codes  (sec.  2603,  Poi  Code,  1895), 
the  mere  use  of  land  by  the  public  as  a  street  for  the  statutory  period, 
not  coupled  with  an  assumption  of  jurisdiction  over  it  by  the  city 
authorities,  was  insufficient  to  clothe  the  city  with  title  by  prescription. 

Same — ^Public  Highways — ^Definition —  Statutes. 

4.  Obiter:  By  section  1337,  Revised  Codes  (sec.  2600,  Pol.  Code  1895), 
those  roads  only  are  declared  to  be  public  highways  which  had  been 
established  by  the  public  authorities  or  were  recognized  by  them  and 
used  generally  by  the  public,  or  which  had  become  such  by  prescription 
or  adverse  use,  at  the  time  of  its  enactment. 

Same — Streets  and  Alleys — ^Control — Statutes. 

5.  Held,  that  though  sections  1337  and  1340,  Revised  Codes,  are  parts 
of  an  Act  relating  in  terms  to  county  roads  (Laws  1903,  Chap.  44), 
the  legislature  in  providing  in  the  former  that  not  only  roads,  but  also 
streets,  alleys,  etc.,  should  be  deemed  public  highways,  and  in  the 
latter  that  no  highway  as  thus  defined  should  be  vacated  otherwise  than 
as  provided  therein,  and  no  route  of  travel  should  thereafter  become 
a  highway  by  mere  use  not  coupled  with  a  declaration  to  that  effect 
by  the  county  commissioners,  impliedly  ordained  that  use  of  a  strip 
of  land  within  the  limits  of  a  city  or  town  for  street  or  alley  purposes 
should  not  be  deemed  adverse  until  assumption  of  jurisdiction  over  it 
by  the  city  authorities;  held,  further,  that  by  naming,  in  the  latter 
section,  the  board  of  county  commissioners  only  as  the  agency  through 
which  roads,  streets,  etc,  may  be  established  or  vacated,  it  was  not 
intended  to  invest  the  board  with,  and  deprive  the  city  authorities  of, 
control  over  streets,  alleys,  ete.  (See,  also,  opinion  on  motion  for  re- 
hearing.) 

AppecU  from  District  Court,  Silver  Bow  County;  John  B.  Mo- 
Cleman,  Judge. 

Action  by  the  Barnard  Realty  Company  against  the  city  of 
Butte  to  quiet  title.  Decree  in  favor  of  defendant.  PlaintiflP 
appeals  from  it  and  an  order  denying  its  motion  for  a  new  trial. 
Beversed  and  remanded. 

• 

Messrs.  Edwin  M.  Lamb  and  E,  B.  Howell,  for  Appellant, 
submitted  a  brief,  and  argued  the  cause  orally. 

In  behalf  of  Respondent  there  was  a  brief  by  Messrs,  John 
A,  Smith,  N.  A.  Rotering,  and  H.  Lowndes  Maury;  Mr.  Alex 
Mackcl,  of  counsel,  argued  the  cause  orally. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

The  plaintiff  brought  this  action  on  July  19,  1911,  to  obtain 
a  decree  quieting  its  title  to  the  property  described  in  the  com- 
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plaint,  which  is  sittated  within  the  corporate  limits  of  the  city 
of  Butte  and  consists  of  a  strip  of  land  extending  from  the 
south  line  of  the  alley  immediately  south  of  Galena  street  to  the 
north  line  of  Silver  street.  Its  boundaries  are  indicated  on  the 
subjoined  diagram  by  the  heavy  lines  inclosing  the  area  A,  B, 
C,  D,  a  part  of  the  area  designated  as  the  Barnard  Placer,  the 
dotted  line  being  the  western  boundary  of  the  latter.  The 
question  involved  is  whether  the  described  area  is  a  part  of 
Alabama  street.  The  defendant,  admitting  that  the  record  title 
is  in  plaintiff,  pleaded  as  a  defense  that  for  the  full  period  of 
ten  years  prior  to  the  bringing  of  the  action  it  had  been  in  the 
open,  notorious,  uninterrupted,  exclusive  and  adverse  possession 
of  the  disputed  area  and  used  the  same  as  a  public  street,  and 
was  therefore  the  owner  of  an  easement  over  it  for  a  public 
street.  The  district  court  found  the  issues  in  favor  of  the  de- 
fendant and  entered  a  decree  accordingly.  The  plaintiff  has 
appealed  from  the  decree  and  an  order  denying  its  motion  for 
a  new  trial. 

Counsel  have  made  many  assignments  of  error  in  their  brief, 
but  since  the  only  substantial  argument  made  is  confined  to  the 
assignment  that  the  evidence  is  insufficient  to  sustain  the  find- 
ings, we  shall  deem  the  other  assignments  waived  and  devote  our 
attention  to  the  single  question  thus  submitted. 

The  evidence  introduced  by  the  defendant  tends  to  establish 
the  following:  The  area  shown  on  the  diagram  to  the  north  of 
the  alley  and  east  of  the  dotted  line  was  originally  a  part  of 
the  Barnard  Place.  In  the  year  1889  Barnard,  the  owner,  caused 
it  to  be  subdivided  into  blocks  and  lots  and  made  it  an  addition 
to  the  city.  The  portion  of  this  area  north  of  the  south  line  of 
the  alley  was  thus  formally  dedicated  to  the  use  of  the  public, 
presumably  as  an  extension  of  Alabama  street  from  the  north. 
The  dedication  apparently  included  also  the  extension  of  the 
alley  to  the  east.  The  area  to  the  west  of  the  dotted  line  from 
Galena  street  south  is  embraced  in  three  distinct  additions  made 
to  the  city  by  other  persons  at  about  the  same  date,  the  portion 
north  of  the  alley  being  a  part  of  the  Columbia  Addition,  that 
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between  the  alley  and  Mercury  street  a  part  of  tfae  Satum,  Addi- 
tion, and  that  further  south  a  part  of  the  Neptune  AdditiMi. 
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All  the  portions  of  these  areas  designated  as  streets  and  alleys 
up  to  the  dotted  line  were  thus  formally  dedicated  to  public 
use.  The  rest  of  the  Barnard  Placer  east  of  the  dotted  line  has 
been  uninclosed  and  accessible  to  public  travel.  The  fractional 
lots  lying  west  of  the  line  have  been  held  or  sold  by  the  re- 
spective plat  owners  as  fractional  lots,  the  plaintiff  and  its 
predecessor  having  at  all  times  refused  to  sell  any  portion  of  the 
area  between  the  dotted  line  and  the  west  line  of  the  disputed 
area.  Many  of  the  lots  in  the  Saturn  and  Neptune  Additions 
are  now  occupied  by  dwellings,  some  of  which  were  erected  more 
than  ten  years  prior  to  the  bringing  of  this  action,  and  others 
of  them  within  ten  years.  One  of  these,  situated  on  lot  1  in  the 
Saturn  Addition  at  the  corner  marked  **A,"  fronts  to  the  east. 
A  narrow  sidewalk  constructed  of  boards  extends  from  the  north 
line  of  Silver  street  along  the  course  of  the  dotted  line  to  the 
south  line  of  Mercury  street.  This  has  been  constructed  from 
time  to  time  by  owners  of  lots  bordering  on  the  Barnard  Placer, 
to  facilitate  access  toward  Galena  street  from  the  south,  but  with- 
out  permission  of  plaintiff  or  its  predecessor.  Extending  north 
from  Mercury  street  there  is  a  sidewalk  which  follows  the  di- 
rection  of  the  east  line  of  the  Saturn  Addition,  and  encroaches 
slightly  upon  the  disputed  area.  It  does  not  appear  who  con- 
structed this.  During  the  year  1905  the  area  designated  as 
Silver  street  east  of  the  dotted  line  was,  as  a  result  of  negotia- 
tions had  with  Barnard,  opened  as  a  public  street  and  has  since 
been  graded  and  used  as  such.  These  negotiations  had  no  re- 
lation to  an  extension  of  Alabama  street,  the  purpose  entertained 
by  the  city  apparently  being  only  to  extend  Silver  street  to  the 
east  to  accommodate  the  residents  along  it  toward  the  west. 
Some  time  subsequent  to  the  beginning  of  the  year  1901  a  ditch 
theretofore  constructed  along  the  west  side  of  the  dedicated 
portion  of  Alabama  street  and  probably  across  the  alley  was 
extended  south  to  and  across  Silver  street.  This  was  done  by 
men  employed  by  the  street  commissioner  of  the  city  and  at 
the  expense  of  the  city,  the  purpose  being  to  divert  the  surface 
water  which  tended  to  follow  the  natural  slope  of  the  country 
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toward  Missoula  Gulch  on  the  east  and  prevent  it  from  cutting 
up  the  surface  of  the  roadway  toward  the  south  and  obstructing 
travel  in  that  direction.  At  that  time  there  were  two  lines  of 
travel  well  defined,  one  on  the  east  side  of  the  line  of  the  ditch 
and  the  other  west  of  it,  the  one  or  the  other  being  used  accord- 
ing as  it  suited  the  convenience  of  the  traveler.  Later  culverts 
were  constructed  at  the  points  indicated  on  the  diagram  to  facili- 
tate access  to  the  streets  and  alleys  toward  the  west.  Prior  to 
1889  placer  mining  operations  were  extended  from  Missoula 
Quleh  toward  the  west  as  far  as  the  west  line  of  the  disputed 
area  and  north  to  about  the  south  line  of  Mercury  street,  leav- 
ing the  surface  in  such  a  condition,  by  reason  of  excavations  and 
scattered  debris,  that  travel  over  the  area  south  to  Silver  street, 
though  practical,  was  not  convenient.  The  surface  of  this  por- 
tion was  leveled  oflE  by  the  city  in  1905  and  1906.  About  the 
same  time  lines  of  wires  were  erected  along  the  east  and  west 
sides  of  the  disputed  area,  to  supply  the  residents  to  the  west 
with  light  and  telephone  service.  Arc-lights  were  thereafter 
maintained  by  the  city  at  Silver  and  Mercury  streets.  All  of 
these  improvements  were  made  without  the  consent  of  the  plain- 
tiff, though  its  officers  and  agents  had  knowledge  of  them  at 
the  time.  As  a  result,  the  area  gradually  assumed  the  appear- 
ance of  an  improved,  much-traveled  street.  Sometime  during 
the  years  subsequent  to  1900  the  city  caused  Mercury  street 
to  be  graded.  The  grading  operations  stopped  at  the  west  bound- 
ary of  the  Barnard  Placer.  The  disputed  area  has  never  been 
made  to  conform  to  the  grade  established  for  that  street.  Later 
Silver  street  was  graded  throughout.  Much  evidence  was  intro- 
duced as  to  the  character  and  amount  of  travel  over  the  disputed 
area  from  the  time  the  various  additions  were  made  to  the  city. 
If,  however,  the  testimony  of  defendant's  witnesses  be  taken  as 
uncontroverted  and  at  its  utmost  worth,  it  does  not  tend  to  es- 
tablish a  definite,  fixed  line  of  travel  over  any  part  of  the  area 
prior  to  1896.  As  late  as  that  year  there  were  no  buildings 
toward  the  west.  The  area  in  that  direction  was  unoccupied, 
and  persons  having    occasion  to    travel  south  and  west  from 
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Oalena  street,  after  reaching  the  alley,  took  that  direction  which 
best  suited  their  convenience  and  did  not  usually  foUow  any 
deJSnite,  fixed  route.  Gradually,  as  the  lots  in  these  additions 
became  occupied  during  the  subsequent  years,  travel  was  forced 
eastward  until  it  finally  followed  uniformly  the  two  lines 
parallel  with  the  line  of  the  ditch. ,  This  had  been  the  condi- 
tion only  from  a  date  not  earlier  than  the  year  1896.  The  date 
at  which  the  ditch  was  constructed  was  fixed  by  the  defend- 
ant's one  witness  who  testified  on  the  subject  as  in  the  summer 
of  1901 — in  June  or  July.  The  construction  work  occupied  two 
or  three  days.  One  of  plaintiff's  witnesses,  who  was  assistant 
city  engineer  from  1898  to  1906  and  city  engineer  during  1908 
and  1909  and  was  familiar  with  the  streets  of  the  city,  stated  that 
the  ditch  was  not  constructed  until  1907  or  1908.  These  were 
the  only  witnesses  who  undertook  to  fix  a  definite  date  at  which 
the  city  authorities  assumed  to  exercise  control  over  the  dis- 
puted area. 

The  district  court  did  not  make  special  findings,  but  found 
generally  for  the  defendant.  It  proceeded  upon  one  of  two 
theories,  viz.:  That  the  assumption  of  jurisdiction  by  the  city 
authorities  by  the  doing  of  this  work  was  definitely  shown  by 
the  first  witness  to  have  taken  place  more  than  ten  years  prior 
to  the  commencement  of  the  action,  and  hence  that  the  right 
by  prescription  had  then  already  accrued ;  or  that  it  was  wholly 
immaterial  when  the  city  authorities  assumed  jurisdiction  and 
that  a  mere  user  by  the  public  for  the  statutory  period  of  ten 
years  was  sufficient  to  establish  the  right.  Without  considering 
[1, 2]  the  testimony  introduced  by  the  plaintiff  as  to  when  the 
work  was  done,  it  seems  clear  that  the  defendant's  evidence 
does  not  warrant  any  finding  other  than  that  it  was  commenced 
and  finished  during  the  last  three  days  of  July,  1901.  Since 
the  defendant  relied  exclusively  upon  a  right  acquired  by  ad- 
verse use,  it  assumed  the  burden  of  establishing  this  right,  by 
showing  every  element  necessary  to  constitute  its  title.  (1  Cyc. 
1143.)  One  of  these  elements  was  to  fix,  by  direct  or  circum- 
stantial evidence,  a  definite  date  at  which  the  statute  began 
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to  ran.  The  statement  of  the  witness  left  the  court  no  basis  for 
a  conclusion  as  to  any  definite  date  within  the  extreme  limits 
covered  by  the  two  months  mentioned.  It  is  clear,  therefore, 
that  the  only  conclusion  the  court  could  reach  was  that  the  work 
was  not  done  until  the  last  two  or  three  days  of  July,  because 
there  was  no  basis  for  fixing  any  earlier  time.  The  statute  was, 
upon  this  theory,  not  put  in  motion  earlier  than  July  28,  1901. 

This  brings  us  to  the  question  whether  mere  user  by  the  pub- 
lic for  the  statutory  period,  without  substantial  recognition  by 
[3]  the  public  authorities,  is  sufficient  to  establish  a  highway 
by  prescription.  The  answer  to  this  inquiry  must,  we  think,  be 
found  by  reference  to  the  provisions  contained  in  sections  1337 
and  1340  of  the  Revised  Codes.  These  are  the  following:  **All 
highways,  roads,  streets,  alleys,  courts,  places  and  bridges  laid 
out  or  erected  by  the  public  or  now  traveled  or  used  by  the 
public,  or  if  laid  out  or  erected  by  others,  dedicated  or  abandoned 
to  the  public,  or  made  such  by  the  partition  of  real  property,  are 
public  highways."  (Sec.  1337.)  **A  highway  laid  out  and 
worked  and  used  as  provided  in  this  Act  must  not  be  vacated 
or  cease  to  be  a  highway  until  so  ordered  by  the  board  of 
county  commissioners  of  the  county  in  which  said  road  may  be 
located ;  and  no  route  of  travel  used  by  one  or  more  persons  over 
another's  land  shall  hereafter  become  a  public  road  or  byway 
[highway?]  by  use,  or  until  so  declared  by  the  board  of  county 
commissioners,  or  by  dedication  by  the  owner  of  the  land  af- 
fected." (Sec.  1340.)  These  provisions  were  first  enacted  as 
sections  2600  and  2603  of  the  Political  Code  of  1895.  What- 
ever may  have  been  the  rule  touching  the  establishment  of 
public  highways  by  prescription  prior  to  the  date  of  their  adop- 
tion, they  declared  what  should  be  considered  highways  at  the 
time  of  their  enactment  and  how  a  highway  might  thereafter  be 
established.  By  the  first  section  all  highways,  roads,  streets, 
alleys,  etc.,  were  declared  public  highways  (1)  which  had  been 
laid  out  or  erected  by  the  public  (that  is,  by  the  public  authori- 
ties and  at  public  expense) ;  (2)  which  were  then  traveled  or 
used  by  the  public;  or  (3)  which  had  been  laid  out  or  erected 
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by  otheiB  (by  private  persons)  and  dedicated  or  abandoned  to 
the  public.  We  are  not  now  concerned  with  the  question 
[4]  whether  it  was  the  intention  of  the  legislature  to  declare 
all  roads  then  in  use  to  be  public  highways^  without  reference 
to  how  long  the  use  had  continued  or  what  the  character  of  use 
had  been.  We  think,  however,  as  we  said  in  State  v.  Auchard, 
22  Mont.  14,  55  Pac.  361,  that  the  intention  was  to  declare  those 
only  to  be  public  highways  which  had  been  established  by  the 
public  authorities,  or  were  recognized  by  them  and  used  gen- 
erally by  the  public,  or  which  had  become  such  by  prescription 
or  adverse  use  at  the  time  the  provision  was  enacted.  Any  other 
view  would,  in  our  opinion,  render  the  legislation  open  to 
serious  constitutional  objection  (Const.,  sec.  14,  Art.  III).  Be 
[6]  this  as  it  may,  the  second  section  clearly  evinces  the  inten- 
tion that  no  highway  falling  within  the  enumeration  contained 
in  the  former  section  should  be  vacated  except  by  the  public 
authorities,  and  that  no  route  of  travel  should  thereafter  become 
a  public  right  until  declared  so  by  the  public  authorities  or  had 
been  made  so  by  dedication  by  the  owner  of  the  land  aiSfected. 
The  term  **now,"  as  used  in  the  first  provision,  clearly  indicates 
the  intention  to  leave  intact  such  rights  as  the  public  had  already 
acquired,  and  as  clearly  does  the  use  of  the  term  ** hereafter," 
in  the  latter  section,  indicate  an  intention  that  rights  of  the  same 
kind  should  not  in  the  future  be  acquired  except  by  the  methods 
therein  prescribed.  The  expression,  *'one  or  more  persons," 
can  mean  no  more  nor  less  than  any  number  of  persons,  and 
therefore  is  necessarily  as  broad  in  its  meaning  as  the  term 
"public,"  employed  to  indicate  the  extent  of  the  use  mentioned 
in  the  first  section.  By  these  enactments  the  legislature  ex- 
plicitly declared  it  to  be  the  rule  that  after  July  1,  1895,  when 
the  Codes  went  into  efl^ect,  a  highway  could  not  be  established 
by  use  unless  the  use  should  be  accompanied  by  some  action  on 
the  part  of  the  public  authorities  having  jurisdiction  of  the 
subject,  tantamount  to  a  declaration  that  the  particular  road 
was  a  public  highway.  The  provisions  were  copied  substan- 
tially from  the  Political  Code  of  California,  where  they  ufpear 
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as  sections  2618  and  2621.  We  have  not  been  referred  to  any 
decision  by  the  supreme  court  of  that  state,  construing  the  latter 
section.  In  Leverone  v.  Weakley,  155  Cal.  395,  101  Pac.  304, 
cited  by  counsel,  it  was  merely  referred  to  as  not  in  anywise 
in  conflict  with  the  theory  that  a  highway  may  be  established 
by  an  implied  dedication  of  it  by  the  owner  of  the  land  affected 
by  it.  No  question  of  dedication  is  involved  in  this  case.  In 
North  Dakota  a  statute  containing  the  provision,  *'no  road 
traveled  or  used  by  any  one  or  more  persons  over  another's  land 
shall  become  a  public  highway  by  use.'*  The  supreme  court  of 
that  state  construed  it  as  meaning  that  no  highway  could  be 
established  by  prescription  after  its  enactment,  unless  the  right 
had  theretofore  fully  matured  by  lapse  of  time.  (Walcott  Town- 
ship V.  Skauge,  6  N.  D.  382,  71  N.  W.  544 ;  Burleigh  County  v. 
Rhud,  23  N.  D.  362,  136  N.  W.  1082.)  It  will  be  noted,  how- 
ever, that  the  Dakota  statute  does  not  contain  the  clause  found 
in  our  statute,  viz.:  ''Until  so  declared  by  the  board  of  county 
commissiohers,  or  by  dedication  by  the  owner  of  the  land  af- 
fected"; hence  we  are  not  required  to  adopt  in  ioto  the  con- 
struction given  by  the  court  to  the  Dakota  statute,  our  own  evi* 
dently  meaning  that  use,  coupled  with  a  substantial  recognition 
of  its  public  character  by  the  public  authorities,  is  sufficient  to 
put  the  statute  in  motion. 

But  counsel  insist  that  under  other  provisions  of  the  Code, 
the  control  of  streets  and  other  highways  within  the  limits  of 
a  city  or  town  is  lodged  exclusively  in  the  city  or  town  au- 
[6]  thorities,  and  hence  that  section  1340  has  no  application 
to  this  case.  This  argument  proceeds  upon  the  assumption  that 
mention  in  this  section  of  the  board  of  county  commissioners, 
which  body  has  control  of  county  roads  only,  excludes  the  notion 
that  the  legislature  intended  that  the  provision  should  apply  to 
streets  in  cities  and  towns.  That  the  streets  of  these  municipali- 
ties are  subject  to  the  control  of  the  municipal  authorities  is  true 
(sec.  3259,  Rev.  Codes).  That  the  provision  in  question  does 
not  in  terms  refer  to  them  is  also  true.  But,  taking  sections 
1337  and  1340  together,  a  legislative  intention  is  clearly  evinced 
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to  provide  a  general  rale  by  which  highways  of  every  character 
may  be  established  or  vacated.  The  latter  section  has  reference 
to  those  highways  enumerated  in  the  former,  to  streets,  etc, 
as  well  as  to  county  roads ;  and  though  the  only  public  authority 
mentioned  is  the  board  of  county  commissioners,  it  cannot  be 
conceived  that  the  legislature  by  this  reference  alone  intended 
that  this  board  should  thereafter  have  control  of  the  streets  of 
cities  and  towns,  or  that  these  should  be  established  by  methods 
other  than  those  prescribed  for  the  establishment  of  county  roads. 
Counsel  also  insist  that  the  cases  of  Pope  v.  Alexander,  36 
Mont.  82,  92  Pac.  203,  565,  and  Lackey  v.  City  of  Bozeman,  42 
Mont.  387,  113  Pac.  286,  have  definitely  established  the  rule 
applicable  to  the  condition  of  facts  presented  in  this  case,  and 
that  it  is  conclusive  against  the  position  assumed  by  the  plaintiff. 
Each  of  these  cases,  however,  involved  rights  which  had  been 
established  and  matured  prior  to  the  enactment  of  the  provi- 
sion in  question  here.  No  reference  was  made  in  either  of  these 
cases  to  the  provision  found  in  section  1340,  supra,  nor  was  it 
cited  or  commented  upon  by  counsel.  The  case  of  Staie  v. 
Auchard,  supra,  also  involved  a  right  which  was  alleged  to  have 
become  matured  prior  to  July  1, 1895.  In  th^  case  at  bar  for  the 
first  time  has  the  provision  been  invoked,  rendering  a  deter- 
mination of  its  meaning  and  application  necessary.  Neither 
was  it  referred  to  in  the  case  of  Montana  Ore  Purchasing  Co.  v. 
Butte  &  B.  etc.  Min,  Co,,  25  Mont.  427,  65  Pac.  420.  That  case 
was  decided  upon  the  controversy  as  presented  by  counsel.  If 
the  provisions  of  the  statute  had  been  invoked  by  the  defendant, 
I  it  would  have  been  a  conclusive  answer  to  the  plaintiff's  conten- 

tion, irrespective  of  the  question  actually  decided. 

During  the  oral  argument  counsel  for  plaintiff  suggested  that 
the  answer  is  wholly  insufficient  to  present  the  issue  of  adverse 
use  by  the  public,  in  that  it  asserts  title  in  the  city  to  the  right 
of  way  claimed.  The  conclusion  we  have  reached  renders  it 
unnecessary  to  notice  this  contention.  Moreover,  the  question 
involved  is  not  discussed  in  the  printed  argument. 
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The  decree  and  order  are  reversed  and  the  cause  is  remanded 
to  the  district  court  for  a  new  trial. 

Reversed  and  remanded. 

Ms.  Justice  Holloway  and  Mr.  Justice  Sanner  concur. 


On  Motion  for  Rehearing. 

(Submitted  November  7,  1913.     Decided  December  11,  1913.) 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

In  their  petition  for  a  rehearing  filed  by  counsel  for  defendant 
in  this  case,  it  is  said  that  the  original  opinion  has  left  it  un- 
certain whether  or  not  the  several  provisions  of  the  Revised 
Codes  (sections  3212,  3213,  3259,  3466,  3479  and  3480),  relating 
to  the  power  of  the  authorities  of  incorporated  cities  and  towns 
to  establish,  open,  widen  and  vacate  streets,  are  still  in  force. 
Counsel  quote  from  the  opinion  the  following:  **But,  taking  sec- 
tions 1337  and  1340  together,  a  legislative  intention  is  clearly 
evinced  to  provide  a  general  rule  by  which  highways  of  every 
character  may  be  established  or  vacated,'*  and  then  proceed  to 
argue  that  if  this  passage  is  taken  literally,  it  implies  that  here- 
after the  streets  of  cities  and  towns  will  be  exclusively  under 
the  control  of  the  boards  of  county  commissioners.  The  passage, 
read  in  connection  with  what  is  said  elsewhere  in  the  opinion,  is 
not  susceptible  of  any  such  interpretation.  The  Act  of  1903, 
of  which  sections  1337  and  1340  are  a  part,  applies  to  county 
roads  only.  This  is  made  clear  by  reference  to  its  title.  The 
same  may  be  said  of  the  chapter  of  the  Political  Code  of  1895 
from  which  these  sections  were  taken.  While  this  is  true,  we 
think  the  legislature,  in  declaring  that  travel  by  one  or  more 
persons  over  a  given  route  outside  of  an  incorporated  city  or 
town  is  not  in  itself,  in  the  absence  of  an  assumption  of  juris- 
diction  by  the  board  of  county  commissioners  by  some  definite 
action,  sufficient  to  constitute  adverse  use  of  it  as  a  highway,  im- 
pliedly declared  also  that  use  of  a  street  or  alley  within  the  limits 
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of  an  incorporated  city  or  town  shall  not  be  deemed  adverse 
until  jurisdiction  has  been  assumed  by  definite  action  by  the  city 
or  town  authorities;  and  that  in  either  case  a  highway  once  es- 
tablished cannot  be  vacated  except  by  an  order  of  the  public 
authorities  having  jurisdiction  over  it. 

Rehearing  denied. 

Mr.  Justice  Holloway  and  Me.  Justice  Sanner  concur. 


BROWN,  Respondent,  v.  POSTER,  Appellant. 

(No.  3,369.) 
(Submitted  September  24,  1913.    Decided  October  17,  1913.) 

[135  Pac.  993.] 

Election  Contests — Cities  and  Towns — Aldermen — Eligibility^'^ 
'    Residence — Statutory  Construction. 

Cities  and  Towns — Aldermen — Eligibility — ^Residence — Statutory  Constnic- 
tion. 

1.  Held,  that  the  provision  of  section  3228,  Beyised  Codes,  that  no 
person  shall  be  eligible  to  any  elective  or  appointive  municipal  office 
who  has  not  resided  in  the  city  or  town  for  at  least  two  years  immedi- 
ately preceding  his  election  or  appointment,  applies  to  officers  (aldermen 
in  the  instant  case)  elected  at  the  first  election  after  the  incorporation 
of  a  town. 

Statutory  Construction. 

2.  Articles  of  the  same  Chapter  of  the  Codes,  when  dealing  with  tlie 
same  subject  and  not  in  conflict  with  each  other,  must  be  construed 
together. 

Same. 

3.  Under  subdivision  3,  section  3562,  Revised  Codes,  the  division  of 
the  Codes  into  Parts,  Titles,  Chapters,  Articles  and  Sections,  is  a  mere 
device  for  convenience,  and  no  implication  or  presumption  of  a  legis- 
lative construction  is  to  be  drawn  therefrom. 

Appeal  from  District  Court,  Park  Cownty;  Albert  P.  StarTc, 
Judge. 

m 

Election  contest  by  W.  E.  Brown  against  Victor  W.  Poster. 
Judgment  for  the  contestant,  and  the  contestee  appeals.  Af- 
firmed. 
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Messrs.  Miller  dt  O'Connor,  for  Appellant,  submitted  a  brief; 
Mr.  Jos.  F.  O'Connor  argued  the  cause  orally. 

Messrs.  John  T.  Smith  &  Son,  and  Mr.  Fred.  L.  Oibson,  sub- 
mitted a  brief  in  behalf  of  Respondent;  Mr.  Oibson  argued  the 
cause  orally. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

Victor  M.  Poster  having  been  declared  elected  alderman  from 
the  second  ward  of  Clyde  Park,  this  proceeding  was  instituted 
to  contest  his  right  to  the  ofSce  upon  the  ground  that  at  the 
time  of  the  election  he  had  not  been  a  resident  of  the  town  of 
Clyde  Park,  or  of  the  second  ward  thereof,  or  of  the  territory 
embraced  within  either  for  two  years  immediately  preceding  his 
election.  Upon  the  trial  the  court  found  these  charges  to  be 
sustained  and  concluded  that  the  contestee  was  ineligible  to  the 
office.  A  judgment  was  rendered  and  entered  ousting  him  and 
canceling  his  certificate  of  election.  Prom  that  judgment  this 
appeal  is  prosecuted. 

The  election  was  the  first  after  the  incorporation  of  the  town 
of  Clyde  Park,  and  this  appeal  raises  but  a  single  question,  viz.: 
Does  section  3228,  Revised  Codes,  apply  to  officers  elected  at 
such  an  election t  The  section  reads  as  follows:  ''No  person  is 
eligible  to  any  municipal  office,  elective  or  appointive,  who  is 
not  a  citizen  of  the  United  States,  and  who  has  not  resided  in 
the  town  or  city  for  at  least  two  years  immediately  preceding 
his  election  or  appointment,  and  is  not  a  qualified  elector 
thereof 

The  history  of  a  statute  frequently  furnishes  the  very  best 
key  to  its  interpretation.  Prior  to  1887  there  were  not  any  gen- 
eral municipal  laws  in  the  territory  of  Montana.  Cities  were 
incorporated  and  governed  by  special  Acts,  and  the  provisions 
of  these  several  special  statutes  were  not  at  all  harmonious.  In 
one  city  the  qualifications  of  an  alderman  were  much  more  exact- 
ing than  in  another.    In  an  Act  entitled  ''An  Act  relating  to  the 
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formation  of  municipal  corporations,"  approved  March  10,  1887, 
is  to  be  found  our  first  general  Municipal  Act.  It  was  compre- 
hensive and  covered  the  subject  of  municipal  organization  and 
control  thoroughly.  It  was  incorporated  in  the  Compiled  Stat- 
utes of  1887  as  Chapter  22,  Fifth  Division,  General  Laws,  sec- 
tions 315-440.  The  Act  provided  for  the  incorporation  of  cities 
and  towns,  for  the  annexation  of  additional  territory,  for  munici- 
pal elections,  enumerated  the  officers  of  towns  and  of  cities  of 
the  diflferent  classes,  and  defined  the  duties  of  each.  Section 
364  prescribed  the  qualifications  of  the  mayor,  and  section  365 
the  qualifications  of  an  alderman.  In  each  there  was  the  pro- 
vision that  he  must  be  a  taxpaying  freeholder.  By  an  Act  of  the 
fifteenth  extra  session,  approved  September  14,  1887,  these  two 
sections  were  amended  by  omitting  the  ''freeholder"  require- 
ment. Other  amendments  to  the  Act  were  made  in  1889  and 
1893.  When  the  Code  Commissioners  submitted  to  the  legis- 
lature the  drafts  of  the  proposed  Codes,  they  accompanied  them 
with  a  brief  report  giving  something  of  the  history  of  the  dif- 
ferent provisions  in  a  general  way.  Speaking  of  the  laws  for 
the  government  of  counties,  cities,  and  towns  (sees.  4100-5133, 
Political  Code),  the  commissioners  said,  "Existing  statutes  have 
been  followed  as  far  as  practicable";  and  a  comparison  of  the 
Municipal  Act  of  1887,  as  amended,  with  the  draft  of  the  Munici- 
pal Code  as  submitted,  discloses  that  the  commissioners  had 
found  it  practicable  to  use  most  of  the  existing  statutes.  Many 
of  these  sections  are  copied  verhatim,  while  the  general  frame- 
work of  the  Act  of  1887  is  preserved.  However,  in  lieu  of 
sections  364  and  365,  above,  prescribing,  respectively,  the 
qualifications  of  mayor  and  alderman,  the  Code  Commissioners 
substituted  a  single  section  (section  4752,  Political  Code,  now  sec- 
tion 3228,  Revised  Codes,  above)  fixing  the  qualifications  of  all 
municipal  officers,  whether  elected  or  appointed.  The  Political 
Code  was  passed  and  approved  substantially  in  the  form  in 
which  it  was  submitted,  and  no  change  whatever  was  made  in 
section  4752.  On  March  7,  1895,  the  same  legislature  which  had 
theretofore,  on  February  25  of  the  same  year,  passed  the  Political 


48  Mont.]  Bbown  v.  Foster.  117. 

Code,  also  p*assed  an  Act  entitled  ''An  Act  to  amend  sections  364 
and  365  of  the  Fifth  Division,  Compiled  Statutes  of  Montana, 
and  the  amendments  thereto  approved  September  14,  1887." 
The  effect  of  this  amendment  was  to  restore  the  provision  that 
the  mavor  or  alderman  must  be  a  freeholder,  and  those  two 
amended  sections  were  incorporated  in  the  Political  Code  as 
sections  4749  and  4753,  respectively. 

In  its  plan  the  general  Municipal  Act  of  1887  was  a  single 
bill  having  126  sections.  "When  codified,  it  was  treated  as  one 
chapter  (Chapter  22,  Fifth  Div.,  Comp.  Stats.,  above).  The 
Code  Commissioners  arranged  their  proposed  Codes  in  Parts, 
Titles,  Chapters,  Articles,  etc.y  and  their .  proposed  municipal 
statutes  were  all  under  Title  3,  Part  4,  of  the  Political  Code. 
The  proposed  statute  upon  the  subject,  "Organization  and  gov- 
ernment of  cities  and  towns,'*  was  found  in  Chapter  3,  and  this 
Chapter  was  subdivided  into  Articles.  These  provisions  thus 
arranged  were  all  adopted  without  substantial  change.  Article 
1  of  Chapter  3  is  entitled  "Proceedings  for  the  organization  of 
a  city  or  town  and  adding  contiguous  territory."  Article  2  is 
entitled  "Officers  and  elections."  The  first  four  sections  of 
Article  1  deal  with  the  incorporation  of  cities  and  towns  and 
the  election  of  the  first  complement  of  officers.  In  their  prep- 
aration the  Code  Commissioners  simply  borrowed  sections  315, 
316  and  318  of  the  Compiled  Statutes  above,  with  their  amend- 
ments. There  is  not  a  single  substantial  change,  even  in  verbi- 
age. The  remaining  sections  of  Article  1  deal  with  additions 
and  are  substantially  copied  from  sections  319,  321,  and  322  of 
the  Compiled  Statutes.  In  the  remaining  Articles  of  Chapter  3 
the  commissioners  departed  somewhat  more  generally  from  the 
Municipal  Act  of  1887  with  its  amendments,  but  covered  every 
subject  in  the  same  general  way. 

The  Municipal  Act  of  1887  was  a  comprehensive  whole.  Its 
language  throughout  forbids  the  assertion  that  the  qualifications 
prescribed  for  mayor  and  alderman  did  not  apply  to  those  chosen 
at  a  first  election  after  incorporation,  as  well  as  to  like  officers 
chosen  at  subsequent  elections.    Throughout  all  the  amendments 
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made  to  that  Act  the  same  general  unity  of  plan  was  preserved. 
In  borrowing  from  it  so  liberally  it  would  seem  that  the  Code 
Commissioners  dn'd  the  legislature  of  1895  must  have  had  in 
mind  the  same  purpose  as  the  legislature  of  1887,  viz.,  a  com- 
prehensive Code  of  Laws  applicable  to  a  municipal  corporation 
from  its  organization  and  dealing  with  its  formation,  its  of&cers 
and  agents,  its  powers  and  its  duties.  Section  4752,  as  reported 
by  the  Code  Commissioners,  was  retained,  but  apparently  the 
legislature  was  not  fully  satisfied  with  it  and  amended  sections 
364  and  365;  and,  by  thus  restoring  to  the  law  the  provision 
that  the  mayor  or  alderman  must  be  a  taxpaying  freeholder,  the 
legislature  evinced  its  purpose  again  to  preserve,  as  far  as 
practicable,  the  plan  and  the  provisions  of  the  Municipal  Act  of 
1887. 

Counsel  for  appellant  contend,  however,  that,  since  section 
3228  is  found  in  Article  2  of  Chapter  3,  it  ought  not  to  be  con- 
strued as  applicable  to  oflScers  whose  election  is  provided  for 
in  Article  1  of  that  Chapter.  They  insist  that  "these  two  Articles 
are  absolutely  independent  of  each  other.'*  But,  if  they  are 
independent  of  each  other  for  any  purpose,  they  are  for  all  pur- 
poses, and  counsel's  argument  pursued  to  its  legitimate  conclu- 
sion, if  adopted,  would  lead  to  this  result:  That  between  a  first 
election  after  incorporation  and  the  next  annual  municipal  elec- 
tion the  newly  incorporated  city  or  town  would  have  a  full 
quota  of  officers,  but  they  would  be  without  authority  to  act  and 
could  not  receive  any  salaries  or  other  compensation,  for  the 
provisions  for  salaries  are  found  in  Article  2,  while  the  statu- 
tory delegation  of  powers  is  found  in  other  Articles  of  Chap- 
ter 3.  This  absurd  conclusion  only  emphasizes  the  fallacy  of  the 
argument  and  serves  to  impress  the  idea  that  the  entire  Munici- 
pal Code,  comprising  all  of  Title  3  (sections  3202-3549),  is  to 
be  treated  as  one  statute  whose  provisions  are  interdependent. 

But  appellant's  position  is  untenable  for  another  reason.  In 
the  absence  of  any  statutory  rule  we  would  be  required  to 
construe  the  two  Articles  together,  if  possible,  for  they  are 
[2]     both  of  the  same  Chapter,  which  deals  with  one  subject. 
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'(Eardesty  v.  Largey  Lumber  Co,,  34  Mont.  151,  86  Pac.  29.) 
This,  however,  is  the  rule  of  construction  provided  by  the  Codes 
for  their  own  interpretation.  (Sec.  3554,  Rev.  Codes.)  There  is 
not  any  conflict  between  Article  2  which  prescribes  the  qualifi- 
cations of  an  alderman,  and  Article  1  which  does  not,  and  there- 
fore the  rule  of  section  3557,  Revised  Codes,  has  no  application. 
It  is  only  in  case  of  conflicting  provisions  that  the  rule  which 
requires  one  Article  to  be  treated  independently  of  another  can 
be  invoked.  The  division  of  the  Codes  into  Parts,  Titles,  Chap- 
[3]  ters,  Articles,  and  sections  is  a  mere  device  for  convenience, 
and  no  implication  or  presumption  of  a  legislative  construction  is 
to  be  drawn  therefrom.     (Subd.  3,  sec.  3562,  Rev.  Codes.) 

From  its  legislative  history  and  its  obvious  meaning,  when 
viewed  in  the  light  of  the  elementary  rules  of  construction,  our 
conclusion  is  that  section  3228,  above,  is  of  general  application 
in  the  Municipal  Code  and  controls  aldormanic  candidates  who 
aspire  to  office  at  a  first  election  after  incorporation,  as  well  as 
to  those  who  seek  like  honors  at  subsequent  elections,  and  that 
the  trial  court's  conclusion  from  the  undisputed  facts  is  correct. 

The  judgment  is  affirmed. 

'Affirmed, 

Mb.  Chief  Justicb  BbakhiY  and  Mr.  Justice  Sanneb  concur. 
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WESTLAKB,  Appellant,  v.  KEATING  GOLD  MINING  CO. 

ET  AL.^  Respondents. 

(No.  3,276.) 
(Submitted  September  19,  1913.    Decided  October  18,  1018.)- 

[136  Pac.  38.] 

PersoTial  Injuries — Master  and  Servant — Mines  amd  Mining — 
Violation  of  Statute — Negligence  Per  Se — Causal  Connection 
Between  Negligence  and  Injury — Safe  Place  to  Work — Ea^ 
plosives — Appliances — Negligent  Use — Expert  Testimony — 
Assu/mption  of  Bisk, 

Personal  Injuries — Negligence — Pleading  and  Proof. 

1.  Plaintiff  in  a  personal  injury  action  need  not  proT«  negligenee  in 
all  the  particulars  charged  in  his  complaint,  evidence  tending  to  estab- 
lish negligence  in  any  of  the  particulars  alleged  being  sufficient  to 
take  the  case  to  the  jury. 

Same — Master  and  Servant — Violation  of  Statute — Negligence  Per  8e. 

2.  The  violation  of  a  specific  duty  imposed  by  statute,  such  as  the 
storing  of  dynamite  in  a  mine  in  quantity  greater  than  3,000  pounds 
(Rev.  Codes,  sec.  8546),  or  storing  it  at  a  place  therein  where,  should 
it  accidentally  explode,  escape  by  the  mine  workmen  would  be  cut  off, 
is  negligence  per  se. 

[As  to  duty  of  mine  owners  to  prevent  injury  to  their  employees, 
see  note  in  87  Am.  St.  Bep.  557.  As  to  assumption  of  Visk  on  failure 
of  employer  to  perform  statutory  duty,  see  note  in  Ann.  Cas.  1913G, 
210.  As  to  liability  of  mine  owner  to  employee  for  injuries  from  pre- 
mature explosion,  see  note  in  Ann.  Cas.  1913C,  954.  As  to  liability  of 
mine  owner  for  injuries  caused  by  falling  of  roof  of  mine,  see  note 
in  Ann.  Cas.  1912B,  577.] 

Same— Evidence — Negligence— Causal  Connection  With  Injury. 

3.  The  requirement  of  the  rule  that,  before  negligence  can  become  a 
basis  of  recovery  for  personal  injuries,  a  causal  connection  must  be 
shown  'between  it  and  them,  held  to  have  been  satisfied  by  the  showing 
of  phiintiff,  who  sought  damages  sustained  by  reason  of  an  explosion 
of  a  quantity  of  dynamite  stored  in  a  mine  contrary  to  statutory  pro- 
vision, to  the  effect  that  an  excessive  quantity  was  kept  in  the  mine, 
that  it  exploded  and  that  he  was  injured. 

Same — Absence  of  Causal  Connection. 

4.  Plaintiff  who,  at  the  time  of  the  explosion  of  a  quantity  of  dynamite 
stored  at  a  place  in  a  mine  contrary  to  the  provisions  of  section  8546, 
Bevised  Codes,  was  not  so  situated  as  to  have  his  escape  from  the  mine 
cut  off  by  it,  could  not  charge  as  an  act  of  negligence  the  storage  of 
the  powder  in  a  place  where,  in  case  of  accidental  discharge,  escape 
by  those  working  in  the  mine  would  be  cut  off,  since  the  causal  connec- 
tion between  his  injuries  and  the  stoppage  of  egress  from  the  mine 
would  be  lacking. 

Same — Safe  Place  to  Work — Complaint — Sufficiency. 

5.  The  allegation  that  defendant  mining  company  had  negligently 
stored  dynamite  at  a  place  wheroi  should  an  explosion  occuTi  the  lives 


48  Mont.]     Westlaee  v.  EsATiKa  Qold  Min.  Co.  et  al.        121 

of  persons  working  in  the  mine  would  be  imperiled ,  held,  the  equivalent 
of  a  charge  of  negligence  on  part  of  the  master  in  failing  to  furnish 
his  employee  a  reasonably  safe  place  in  which  to  work. 

Same — Explosives — Appliances — ^Negligent    Method — Evidence — Sufficiency. 

6.  Evidence  held  sufficient  to  justify  submission  to  the  jury  of  the 
question  whether  or  not  defendant  had,  in  the  selection  of  electricity 
for  thawing  dynamite,  adopted  a  reasonably  safe  method,  as  well  as 
to  sustain  the  charge  of  negligence  based  on  the  overheating  of  the 
explosives  through  the  means  employed. 

Same — ^Dynamite — Cause  of  Explosion — ^Expert  Testimony — Admissibility. 

7.  Evidence  sought  to  be  elicited  from  miners  who,  though  not  claiming 
.  any  precise  knowledge  of  the  constituents  of  dynamite  had  handled  It 

and  knew  its  properties  from  a  practical  point  of  view,  tending  to  show 
that  the  bursting  of  an  electric  light  bulb  may  brin^  about  an  explosion 
of  dynamite  being  thawed  in  a  box  by  means  of  incandescent  eleetrie 
lights,  was  admissible. 

Same — ^Appliances  Used  Elsewhere — Evidence  Inadmissible,  When. 

8.  Where  the  charge  of  negligence  on  the  part  of  defendant  mine  owner 
was  based,  not  upon  the  use  of  electricity  in  thawing  dynamite  but 
upon  the  manner  and  extent  in  which  it  was  employed,  evidence  that 
it  was  not  elsewhere  resorted  to  as  a  thawing  agency  was  properly 
excluded. 

Same — Safety  of  Appliance— Expert  Testimony — Admissibility. 

9.  The  question  whether  the  use  of  electricity  for  thawing  dynamite 
as  employed  by  defendant  was  a  safe  one  was  properly  one  for  ex- 
pert testimony. 

Same — ^Motion  to  Strike  Testimony — ^When  Refusal  not  Error. 

10.  Refused  of  motion  to  strike  all  of  certain  testimony,  parts  of 
which  only  were  inadmissible,  was  not  error. 

Same — ^Assumption  of  Risk. 

11.  Under  the  rule  that  to  make  out  a  case  of  assumption  of  risk  the 
injured  party  must  have  known  of  and  appreciated  the  danger  from 
which  he  suffered,  held  that  plaintiff  assumed  the  risk  of  all  dangers 
incident  to  the  dynamite  stored  in  the  mine  as  he  saw  them,  and  not 
those  due  to  a  negligent  method  of  thawing  pursued  out  of  his  sight 
and  with  which  he  luid  nothing  to  do. 

Appeal  from  District  Court,  Broadwater  County;  W.  B.  C. 
Stewart,  Judge. 

Action  by  Alexander  Westlake  against  the  Keating  Qold  Min- 
ing Company  and  another.  Plaintiff  appeals  from  the  judgment 
of  nonsuit.    Reversed  and  remanded  for  retrial. 

Messrs.  Walsh  &  Nolan,  for  Appellant,  submitted  a  brief; 
Mr.  C.  B.  Nolan  argued  the  cause  orally. 

The  evidence  showed  that  at  the  time  of  the  explosion  there  was 
a  quantity  in  excess  of  4,000  pounds  of  dynamite  on  this  level 
stored  near  the  shaft  and  in  the  thawer  in  plain  violation  of 
this  statute.    This  in  itself  constituted  negligence.     {Cameron 
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V.  KenyofirCormeU  Com.  Co.,  22  Mont.  312,  74  Am.  St.  Eep.  602, 
44  L.  E.  A.  508,  56  Pac.  358;  Neary  v.  Northern  Pac.  R.  Co., 
41  Mont.  480,  110  Pac.  226 ;  Mize  v.  Rocky  Mountain  Bell  Tel. 
Co.,  38  Mont.  521,  129  Am.  St.  Rep.  659,  16  Ann.  Cas.  1189, 100 
Pac.  971;  Denver  Omnibus  &  Cab  Co.  v.  Mills,  21  Colo.  App. 
582,  122  Pac.  798.) 

It  is  alleged  that  dynamite  was  negligently  stored,  kept  and 
thawed  in  the  mine  where  mining  operations  were  carried  on, 
at  a  point  in  the  mine  about  seventy-five  feet  from  the  incline 
shaft,  where,  should  an  explosion  of  same  occur,  means  of  ea* 
cape  would  be  cut  off,  and  where,  should  an  explosion  occur,  the 
lives  of  the  employees  would  be  imperiled.  This  charge  neces^ 
sarily  involved  the  proposition  as  to  whether  or  not  a  reason- 
ably safe  place  was  provided.  The  proof  shows  that  the  explosive 
properties  of  dynamite  are  greatly  increased  when  heated;  that 
dynamite  heated  to  the  extent  to  which  it  was  in  this  case  was 
likely  to  be  exploded  by  a  jar.  While  it  is  true  that  no  work 
was  done  on  the  level  where  the  dynamite  was  stored  and  thawed, 
the  level  had  connection  with  the  shaft  which  was  constantly 
in  use,  and  this  was  the  shaft  through  which  the  men  were 
taken  to  and  from  their  work,  and  was  likewise  the  shaft  where 
the  appellant  was  working  at  the  time  he  sustained  the  injury. 
With  the  possibility  of  an  explosion  at  any  time,  or  rather  with 
the  probability  of  an  explosion  at  any  time,  the  installation  of 
this  thawer  at  the  place  where  it  was  used  constituted  a  flagrant 
disregard  of  the  safety  of  the  men  who  had  occasion  to  use  the 
shaft.  {O'Brien  v.  Corra^Bock  Island  Min.  Co.,  40  Mont.  212, 
105  Pac.  724.) 

We  suppose  the  nonsuit  was  granted  because,  as  contended  by 
the  respondents,  it  was  largely  a  matter  of  speculation  as  to 
what  caused  the  explosion  to  occur.  Even  though  the  cause  was 
largely  a  matter  of  speculation,  the  granting  of  the  motion  was 
wrongful  for,  as  already  stated,  the  other  grounds,  the  failure 
to  provide  a  safe  place  and  the  storage  of  powder  in  excess  of 
3,000  pounds,  were  in  the  controversy.  We  insist,  however,  that 
even  as  to  this  ground,  the  proof  was  such  as  to  warrant  its  sub- 
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mission  to  the  jury.  True,  our  view  of  the  evidence  as  to  the 
caose  of  the  explosion  is  a  theory,  but  it  is  a  theory  which  the 
existing  facts  authorize  and  sustain.  It  is  said  that  other  theories 
as  to  the  cause  of  the  explosion  might  likewise  be  advanced. 
Suffice  it  to  say  that  they  were  not  advanced,  and  even  if  they 
were,  it  would  be  a  question  for  the  jury  to  say  whether  they 
were  tenable  or  not  in  the  light  of  the  facts.  Respondents  in- 
sist, however,  that  the  appellant  must  show  what  actually  did 
cause  the  explosion.  We  insist  that  proof  to  that  extent  is  not 
required.  (See  Luengene  v.  Consumers'  Light,  H.  dk  P.  Co., 
86  Ean.  866,  122  Pac.  1032;  O'Brien  v.  Corra^Rock  Island  Min. 
Co.,  supra.) 

On  the  facts  disclosed  by  the  record,  the  explosion  itself  made 
out  a  prima  facie  case  of  negligence.  (Hardesty  v.  Largey  Lumr 
her  Co.,  34  Mont.  151,  86  Pac.  29.) 

The  evidence  shows  that  Westlake,  Ryan,  the  shift  boss,  and 
Russell,  the  skip-tender,  were  in  the  shaft  above  the  level  where 
the  dynamite  was,  repairing  the  track,  and  below  them  and  above 
the  level  two  other  men.  So  far  as  the  record  discloses,  at  the 
time  of  the  accident  the  two  men  were  inactive  and  were  waiting 
until  the  work  being  done  by  Ryan  and  his  associates  was 
finished.  These  were  the  only  persons  who  were  in  the  immedi- 
ate neighborhood  of  the  dynamite,  and  on  the  level  itself  there 
is  no  evidence  to  show  the  presence  there  of  anybody.  The  em- 
ployee who  attended  to  the  thawer  was,  at  the  time  of  the 
accident,  in  a  lower  level  where  his  body  was  afterward  found. 
The  powder  exploding  under  these  circumstances  renders  ap- 
plicable  the  doctrine  of  res  ipsa  loquitur.  {Judson  v.  Oiant 
Powder  Co.,  107  Cal.  549,  48  Am.  St.  Rep.  146,  29  L.  R.  A.  718, 
40  Pac  1020;  Swn  Juan  Light  &  Transit  Co.  v.  Bequena,  224 
n.  S.  89,  56  L.  Ed.  680,  32  Sup.  Ct.  Rep.  399 ;  Reamer  v.  Charles 
8.  Taner  Co.,  31  R.  I.  203,  29  L.  R.  A.  (n.  s.)  537,  76  Atl.  833.) 
The  simple  fact  that  the  relation  of  master  and  servant  existed 
does  not  prevent  the  invocation  of  this  doctrine.  {Hardesty  v. 
Lumber  Co.,  supra;  Byers  v.  Carnegie  Steel  Co.,  159  Fed.  347, 
86  C.  C.  A.  U7.1 
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It  is  asserted  that  the  appellant  in  this  case  assumed  the  risk. 
The  appellant  was  a  timberman  and  worked  far  removed  from 
the  men  in  the  level  where  this  thawer  was  installed.  He  visited 
the  thawer  once  for  a  few  moments  for  the  purpose  of  getting 
some  powder,  and  at  that  time  the  powder,  as  to  heat,  was  all 
right.  In  the  case  of  assumption  of  risk  there  must  exist  the 
elements  of  knowledge  and  an  appreciation  of  the  danger. 
{O'Brien  v.  Corra-Rock  Isla/nd  Min,  Co.,  supra;  Osterholm  v. 
Boston  &  Mont.  etc.  Min.  Co.,  40  Mont.  508,  107  Pac.  499 ;  HoU 
lingsworth  v.  Davis-Daly  Estates  Copper  Co.,  38  Mont.  143,  99 
Pac.  142;  Anderson  Y.  Northern  Pac.  By.  Co.,  34  Mont.  181,  S5 
Pac.  884.) 

Mr.  Jesse  B.  Roote,  and  Mr.  J.  E.  Healy,  for  Respondents,  sub- 
mitted a  brief  and  argued  the  cause  orally. 

There  is  no  showing  in  pleading  or  in  evidence  that  the  ex- 
cessive quantity  of  powder  had  anything  to  do  with  the  explo- 
sion;  there  is  neither  pleading  nor  evidence  that  it  cut  off 
anyone's  escape,  or  in  any  way  caused  injury,  either  to  plain- 
tiff or  anyone  else.  The  rule  laid  down  in  the  case  of  Mo7ison 
V.  La  France  Copper  Co.,  39  Mont.  50,  133  Am.  St.  Rep.  549, 
101  Pac.  243,  is  clearly  applicable  here.  (See,  also,  Thompson 
on  Negligence,  sec.  45 ;  Labatt  on  Master  and  Servant,  803,  notes 
4,5.) 

There  is,  we  insist,  no  pleading  of  the  doctrine  of  a  safe  place, 
and  it  is  not  in  this  case.  But  if  it  were  there  is  no  showing 
in  pleading  or  in  evidence  which  justifies  anything  being  said 
or  intimated  that  such  was  not  furnished,  and  even  the  claim 
of  excessive  quantity  of  powder  does  not  reach  it,  as  there  was 
and  is  no  showing  that  the  excess  has  anything  to  do  with  the 
place  or  the  cause  of  the  explosion.  The  O'Brien  v.  Corra  Bock 
Island  Case  has  no  bearing  here,  for  in  that  case  ore  was  being 
stoped  by  blasting,  with  the  accompanying  vibration  of  machine 
drills  right  up  against,  and  in  forty  feet  of,  a  powder  magazine, 
caps  being  kept  with  the  powder.     (40  Mont.  212,  105  Pac.  724.) 

The  utter  inapplicability  of  the  cases  of  Judson  v.  Qiant 
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Powder  Co.,  107  Cal.  549,  48  Am.  St.  Rep.  146,  29  L.  R.  A.  718, 
40  Pac.  1020 ,  Kearner  v.  Chas.  8.  Tanner  Co.,  31  R.  I.  203,  29 
L.  R.  A.  (n.  8.)  537,  76  Atl.  833 ,  8(m  Juan  v.  Requena,  224  U.  S. 
89,  56  L.  Ed.  680,  32  Sup.  Gt.  Rep.  399,  and  similar  eases,  as 
bearing  upon  the  doctrine  of  a  safe  place  or  upon  that  of  res 
ipsa  loquitur,  as  applied  to  master  and  servant  cases,  is  apparent. 
This  court  cannot  say  from  the  pleadings  or  evidence  herein  that 
the  sole  cause  of  explosion  can  be  traced  home  to  the  defend- 
ants, to  the  exclusion  of  all  other  reasonable  hypotheses. 

The  doctrine  of  res  ipsa  loquitur  is  not  applicable  here,  and  is 
not,  according  to  the  weight  of  authority,  applicable  to  master 
and  servant  cases,  in  any  event.  (1  Dresser  on  Employers'  Lia- 
bility, sec.  50;  Northern  Pac.  R.  Co.  v.  Dixon,  139  Fed.  737,  71 
G.  C.  A.  555,  and  cases  cited;  Lynch  v.  Ninemire  Packing  Co., 
63  Wash.  423, 115  Pac.  838;  Dalton  v.  Selah  Water  Users'  Assn., 
67  Wash.  589, 122  Pac.  4 ;  Reino  v.  Montana  Min.  Land  Dev.  Co., 
38  Mont.  291,  99  Pac.  853;  White  v.  Spreckels,  10  Gal.  App. 
287,  101  Pac.  920;  Christiamen  v.  Oregon  S.  L.  Ry.  Co.,  35 
Utah,  137,  18  Ann.  Gas.  1159,  20  L.  R.  A.  (n.  s.)  255,  99  Pac. 
676 ;  De  Toe  v.  Seattle  Electric  Co.,  53  Wash.  588,  102  Pac.  446, 
104  Pac.  647, 1133.) 

The  case  of  Byers  v.  Carnegie  Co.,  relied  on  by  appellant,  does 
not  involve  this  doctrine,  for  there  the  only  question  involved 
was  as  to  a  defective  appliance,  to  the  condition  of  which, 
by  the  exclusion  of  other  causes,  the  injury  and  its  cause  were 
traced,  to-wit,  a  defective  valve.  Nor  does  the  Hardesty  Case, 
in  this  state,  show-  any  different  doctrine ;  there  the  cause  was 
traced  to  the  defects  in  piling  the  lumber,  without  straps  or 
binders,  and  this  was  affirmatively  shown  to  be  the  direct,  efficient 
and  proximate  cause  of  injury.  (Shaw  v.  New  Year  Oold  Mines 
Co.,  31  Mont.  138,  77  Pac.  515;  Olsen  v.  Montana  Ore  Pur.  Co., 
35  Mont.  400,  89  Pac.  731 ;  McOowan  v.  Nelson,  36  Mont.  67,  92 
Pac.  40;  Quinn  v.  Utah  Oas  etc.  Co.  (Utah),  129  Pac.  362;  Loch- 
head  V.  Jensen  (Utah),  129  Pac.  347;  Sowers  v.  McManus,  214 
Pa.  244,  63  Atl.  601 ;  Bishop  v.  Brown,  14  Golo.  App.  535,  61 
Pac.  50 ;  John  Morris  Co.  v.  Southworth,  154  111.  118,  39  N.  E. 
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1099;  Marshall  v.  Welwood,  38  N.  J.  L.  339,  20  Am.  Rep.  394; 
Losee  t.  Buchanan,  51  N.  T.  476, 10  Am.  Rep.  623 ;  Huff  v.  Aus- 
tin, 46  Ohio  St.  386,  15  Am.  St.  Rep.  613,  21  N.  E.  864;  Veith 
V.  Hope  Salt  etc.  Co.,  51  W.  Va.  96,  41  S.  E.  187,  57  L.  R.  A.  410; 
niinois  Central  Ry.  Co.  v.  PhUlips,  49  111.  234;  Kleebauer  y. 
Western  Fuse  etc.  Co.,  138  Cal.  497,  94  Am.  St.  Rep.  62,  60  L.  R. 
A.  377,  71  Pac.  617;  Denver  etc.  B.  Co.  v.  McComas,  7  Colo.  App. 
121,42Pac.676.) 

MR.  JUSTICE  SANNER  delivered  the  opinion  of  the  court 
Action  by  appellant  to  recover  damages  for  personal  injuries 
caused  by  an  explosion  of  dynamite  in  a  mine  of  the  respondent 
company  on  January  18,  1911.  Nonsuited  upon  the  trial,  he  ap- 
peals from  the  judgment.  The  allegations  of  the  complaint 
touching  the  cause  and  manner  of  the  accident  are  as  follows: 
"That  on  the  18th  day  of  January,  1911,  and  for  some  time  prior 
thereto,  the  defendants  negligently  stored  and  kept  and  thawed 
in  said  mine,  where  said  mining  operations  were  carried  on, 
large  quantities  of  dynamite  and  other  highly  explosive  sub- 
stances, and,  as  plaintiff  is  informed  and  believes,  lai^ely  in 

~ '  3,000  pounds,  and  at  a  point  in  said  mine  about  seventy- 

from  said  incline  shaft,  and  at  said  shaft  where,  in  its 
i  course,  it  reached  the  200-foot  level,  and  where,  should 
iion  of  same  occur,  escape  by  those  working  in  said 
the  employ  of  the  defendant  company  using  said  in- 
Et  as  a  means  of  egress,  would  be  cut  ofF,  and  where, 
explosion  of  said  dynamite  occur,  the  lives  of  the  said 
I  of  said  defendant  company,  working  in  said  mine  and 
incline  shaft,  would  be  imperiled ;  *  '  *  that  the 
adants  so  storing  and  keeping  said  dynamite  and  other 
plosive  substances,  as  aforesaid,  and  at  the  place  desig- 
!;ligently  placed  a  portion  of  same  in  a  tight  compart- 
stor^e  preparatory  to  use,  and,  for  the  purpose  of 
the  same  and  the  ssid  dynamite  and  other  explosive 
8  so  placed  in  said  compartment  for  the  purpose  of 
wed,  the  defendants  oegligeutly  used  and  caused  to  be 
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used  electricity  to  such  an  extent  that  said  d3niamite  and  other, 
highly  explosive  substances  so  being  thawed,  as  aforesaid,  were 
heated  to  excess;  and  plaintiff  further  avers  that  the  use  of 
electricity  for  the  purpose  named,  as  a  thawing  agencgr  and  in 
the  manner  stated  and  at  the  place  named  and  to  the  extent  used, 
was  highly  dangerous — all  of  which  facts  the  defendants  knew, 
or,  in  the  exercise  of  reasonable  diligence,  could  have  known; 
and  plaintiff  avers  that  the  use  of  electricity  in  the  manner  in 
which  the  same  was  used  there  by  defendants  for  the  thawing 
of  said  dynamite  was  gross  and  wanton  negligence  on  their  part ; 
•  •  •  that  on  the  18th  day  of  January,  1911,  said  dynamite 
and  other  explosives  so  being  thawed,  as  aforesaid,  and  through 
and  by  reason  of  electricity  being  used  for  thawing  the  same, 
and  by  reason  of  said  dynamite  so  being  thawed  being  heated 
to  excess  through  the  use  of  said  electricity  in  the  manner  in 
which  it  was,  exploded,  and  through  the  explosion  of  same  all 
of  the  dynamite  so  stored  in  said  mine,  as  aforesaid,  exploded, 
and  through  the  explosion  of  said  dynamite  and  other  explosives, 
as  aforesaid,  and  by  reason  of  the  force  of  such  explosion,  said 
plaintiff  so  working  in  said  incline  shaft  received  injuries,"  etc. 
No  special  difSculty  is  presented  in  the  dissection  of  these 
allegations ;  and,  for  the  purpose  of  determining  what  proof  was 
admissible  under  them,  and  whether  a  sufficient  case  was  made 
to  go  to  the  jury,  we  say  they  fairly  and  sufficiently  allege  that 
the  appellant's  injuries,  occasioned  by  the  explosion,  were  due 
to  the  negligence  of  respondents  in  the  following  particulars :  In 
havingimore  than  3,000  pounds  of  explosives  in  the  mine;  in  hav- 
ing explosives  stored  at  a  place  in  the  mine  where,  should  they 
explode,  escape  by  those  in  the  mine  would  be  cut  off;  in  having 
explosives  stored  at  and  near  the  shaft  where,  should  they  ex- 
plode, the  lives  of  the  persons  working  in  the  shaft  would  be 
imperiled;  and  in  the  method  used  for  ** thawing,"  to-wit,  the 
use  of  electricity  in  such  a  manner  and  to  such  a  degree  that 
the  portion  of  the  explosives  being  thawed  became  heated  to  ex- 
cess. So  construing  the  complaint,  we  proceed  to  ascertain  the 
value  of  the  case  made,  having  in  mind  the  rule  that  the  appellant 
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.  [1]  was  not  required  to  prove  negligence  in  all  the  particulars 
alleged  {Beeler  v.  Butte  &  London  Dev.  Co.,  41  Mont.  465,  110 
Pac.  528),  but  that  it  was  suflBcient  to  take  the  case  to  the  jury 
if  the  evidence  presented  in  this  behalf  tended  to  establish  that 
negligence  in  any  of  these  particulars  caused  his  injuries.  {Hog' 
kins  V.  Northern  Pac.  R.  Co.,  39  Mont.  394, 102  Pac.  988.) 

The  allegation  of  negligence  in  storing  more  than  3,000 
[2]  pounds  of  explosives  in  the  mine  charges  the  violation  of  a 
specific  duty  imposed  by  section  8546,  Revised  Codes,  and  such 
a  violation  is  negligence  per  se.  {Conway  v.  Monidak  Trust,  47 
Mont.  269,  132  Pac.  26 ;  Melville  v.  Butte-Baldklava  C.  Co.,  47 
Mont.  1,  130  Pac.  441 ;  Neary  v.  Northern  Pac.  B.  Co.,  41  Mont. 
480,  110  Pac.  226 ;  Monson  v.  La  France  Copper  Co.,  39  Mont. 
50,  133  Am.  St.  Rep.  549,  101  Pac.  243.)  The  respondents, 
insisting  that  the  presence  of  negligence  per  se  is  of  no  impor- 
tance unless  it  was  a  proximate  cause  of  the  injury,  call  our 
special  attention  to  the  case  of  St.  Louis,  7.  M.  it  8.  B.  Co.  v.  Jfc- 
Whirter,  229  U.  S.  265,  57  L.  Ed.  1179,  33  Sup.  Ct.  Rep.  858, 
and  assert  that  '4here  ia  no  showing  in  pleading  or  in  evidence 
that  the  excessive  quantity  of  powder  had  anything  to  do  with 
the  explosion."  It  is  a  rule  so  fundamental  as  to  be  axiomatic, 
[3]  to  which  the  McWhirter  Case  adds  nothing,  that  before 
negligence,  however  established,  can  become  a  basis  of  recovery, 
causal  connection  must  be  shown  between  it  and  the  injury  com- 
plained of.  This  court  has  so  held  on  several  occasions,  includ- 
ing that  of  Monson  v.  La  France  Copper  Co.,  supra,  which  we 
i&re  assured  is  decisive  against  the  appellant.  The  Monson  Case 
aptly  expresses  the  rule,  and  as  aptly  indicates  the  limit  of  its 
application.  That  action  was  for  the  death  of  a  miner  who,  it 
was  alleged,  had  fallen  from  a  cage  in  the  defendant's  mine 
because  of  the  operation  of  the  cage  without  the  gates  required  by 
statute — a  clear  charge  of  negligence  per  se.  In  the  course  of 
the  decision  this  court,  speaking  through  the  Chief  Justice,  said : 
**We  find  the  neglect  of  duty  on  the  part  of  the  defendant  and 
the  death  of  the  deceased  established  beyond  question,  •  •  • 
but  no  fact  or  circumstance  appears  from  which  any  reasonable 
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eondosion  may  be  drawn  that  this  neglect  of  duty  bears  a  direct, 
proximate,  causal  relation  to  the  death  of  deceased.  There  is  no 
direct  evidence  that  the  deceased  got  into  the  cage  at  the  1,400- 
foot  level,  but,  assuming  that  this  fact  is  established,  •  •  • 
there  is  no  evidence  as  to  how  the  deceased  got  out  of  the  cage ; 
•  •  •  there  is  nothing  to  show  whether  he  died  from  natural 
causes,  or  from  the  violence  of  a  fall,  or  from  being  squeezed  by 
the  cage  as  it  passed  the  timbers."  How  wide  the  divergence  is 
between  the  situation  thus  disclosed  and  that  at  bar  is  manifest. 
Here  it  is  established  that  the  dynamite  which  was  being  kept 
in  the  Keating  mine — ^whether  more  or  less  than  the  law  allows — 
exploded  and  produced  appellant's  injuries.  When  a  quantity 
of  dynamite  by  exploding  produces  injury,  there  is  a  causal 
connection  between  the  dynamite  and  the  injury ;  and  if  the  ex- 
istence of  that  quantity  in  that  place  is  negligence,  a  causal 
connection  is  made  by  the  explosion  between  that  negligence  and 
the  injury.  It  does  not  answer  to  say  that  a  quantity  of  dyna- 
mite less  than  3,000  pounds  may  or  would  have  exploded  under 
the  same  circumstances,  or  that  the  explosion  of  a  quantity  less 
than  3,000  pounds,  under  the  same  circumstances,  may  or  would 
have  produced  the  same  injury.  To  suppose  that  a  specific 
causal  connection  must  be  shown  between  the  injury  and  the 
existence  or  explosion  of  that  portion  of  the  d3mamite  which 
exceeded  3,000  pounds  would  entirely  defeat  the  statute,  con- 
sidered as  a  foundation  of  civil  liability.  The  appellant's  in- 
juries were  caused  by  the  explosion  of  a  quantity  of  dynamite 
kept  in  respondents'  mine,  which  it  is  claimed  was  greater  than 
that  allowed  by  law;  this,  if  true,  was  sufficient;  for  "where  the 
cause  of  an  injury  is  specifically  ascertained,  the  law  will  not 
stop  to  speculate  upon  what  might  have  occurred  had  such 
cause  been  absent."  (Thompson  on  Negligence,  sees.  45,  49.) 
"Whether  at  the  time  the  explosion  occurred  there  were  to  ex- 
ceed 3,000  pounds  in  the  mine  is  a  matter  about  which  men  may 
differ  upon  reading  the  record;  but,  haviug  in  view  the  rule  that 
upon  a  motion  for  nonsuit  the  evidence  must  be  taken  in  its  most 
favorable  light,  and  to  establish  whatever  it  fairly  tends  to  prove, 
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it  is  deducible  from  the  testimony  that  sneh  was  the  fact.  Hence, 
npoD  this  aspect  of  the  case,  a  safficient  ahowing  was  made  to 
take  it  to  the  jury. 

The  allegation  of  negligence  in  storing  the  dynamite  at  a  place 
in  the  mine  where,  should  it  accidentally  explode,  escape  by  those 
woiMng  in  the  mine  would  be  cnt  off,  also  charges  the  violation 
of  a  specific  duty  imposed  by  section  8546,  Rerised  Codes.  Such 
[4]  a  violation  is  negligence  per  te;  bat  it  is  obviously  of  such 
a  character  that  no  causal  relation  can  exist  between  it  and  any 
injuries  save  those  suffered  by  peisons  whose  escape  had  in  fact 
been  cnt  off  by  the  explodon.  The  appellant  was  not  one  of 
these;  be  was  above  the  place  of  storage,  above  the  point  of  ex- 
plosion, and  bis  means  of  egress  were  in  no  wise  affected  by  it. 
The  lack  of  causal  connection  between  his  injuries  and  the  place 
of  storage — considered  as  a  potential  danger,  by  stopping  egress 
in  case  of  explosion — is  perfectly  clear. 

But  the  place  of  storage  presents  another  aspect  under  the 

allegation  of  negligence  in  storing  the  dynamite  at  a  place  where, 

[S]     should  an  explosion  occur,  the  lives  of  persons  working  in 

the  shaft,  among  whom  was  the  appellant,  would  be  imperiled. 

As  to  this  he  invokes  the  doctrine  that  the  master  is  obliged  to 

use  reasonable  care  to  furnish  his  employee  with  a  reasonably 

safe  place  in  which  to  work,  the  respODdeots  insisting  that  the 

complaint  does  not  charge  a  violation  of  that  duty,  and  that 

"the  doctrine  of  a  safe  place  is  not  in  the  case."    While  it  is 

true  that  the  words  cufitomarily  used  in  formulating  this  charge 

do  not  appear  in  the  complaint,  the  language  actually  employed 

is  their  equivalent     In  O'Brien  v.  Corra-Rock  Island  Mm.  Co., 

40  Mont.  212,  105  Pae.  724,  the  only  plea  of  negligence  was 

that,  at  a  point  about  forty  feet  from  where  the  plaintiff  was 

working,  the  defendants  "had  negligently  and  wrongfully  stored 

and  were  keeping  a  large  and  dangerous  quantity  of  dynamite," 

and  killed  Daniel  O'Brien;  but  we  held  that 

easure  of  the  master's  liability  was  to  use  rea- 

provide  the  servant  with  a  reasonably  safe  place 

:k.    Turning,  then,  to  the  evidence,  we  observe: 
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That  the  appellant  was  engaged  in  the  shaft  at  a  point  about 
fifty  feet  above  the  200-foot  level ;  that  a  large  quantity  of 
dynamite  was  kept  at  the  200-foot  level,  near  the  shaft  in  which 
appellant  was  working;  that  it  was  stored  at  a  point  about 
seventy-five  feet  from  the  "thawer,"  in  which  dynamite  was 
being  heated  so  as  to  be  rendered  more  readily  explosive ;  that 
the  dynamite  both  in  the  thawer  and  at  the  shaft,  exploded ;  that 
by  the  explosion  appellant  was  injured,  his  life  imperiled,  and 
the  life  of  one  of  his  companions  destroyed.  It  is  said  that  in 
point  of  fact  there  is  no  analogy  here  with  the  O'Brien  Case, 
because  caps  were  stored  with  the  dynamite  in  that  case.  The 
difference  is  one  of  detail,  not  of  principle.  So  far  as  we  can 
tell,  there  was  no  exigency  or  custom  that  required  the  storing 
of  the  dynamite  so  close  to  the  shaft  that  the  effect  of  its  explo- 
sion  could  be  felt  therein,  or  so  near  to  the  thawer  as  to  increase 
the  danger  of  explosion;  and  if,  as  m^y  be  inferred  from  the 
facts  shown,  the  danger  of  explosion  was  increased  by  storing  the 
large  quantity  of  dynamite  at  a  point  so  near  the  thawer,  then, 
for  the  reasons  stated  in  the  O'Brien  Case,  enough  was  shown  to 
take  this  case  to  the  jury  on  the  question  whether  the  respond- 
ents had  negligently  failed  to  furnish  appellant  with  a  reason- 
ably safe  place  in  which  to  work. 

The  appellant  also  insists  that,  independently  of  the  foregoing 
contentions,  a  suflBcient  showing  was  made  as  to  the  negligent 
cause  of  the  explosion,  under  the  allegations  of  the  complaint 
touching  the  methods  of  thawing.  According  to  the  testimony, 
[6]  the  purpose  of  using  a  thawer  is  to  heat  cold  dynamite 
which  is  not  sufficiently  sensitive  for  mining  purposes,  so  as  to 
make  it  more  readily  explosive.  The  more  it  is  heated  the  more 
it  will  respond  to  the  instrumentalities  capable  of  inducing  ex- 
plosion. The  thawer  was  a  cabinet  within  a  cabinet,  situated 
along  a  drift  about  twenty-five  or  thirty  yards  from  the  shaft; 
the  outer  cabinet  consisted  of  an  excavation  in  the  drift  inclosed 
by  a  front  made  of  scrap  lumber  set  into  the  walls  and  floor 
of  the  drift,  **put  up  to  make  a  fairly  close  covering,"  and 
covered  with  gunnysacks  and  ragsj  the  entrance  to  this  outer 
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cabinet  was  through  a  door  large  enough  for  a  person  to  pass 
through  conyeniently.  The  inner  cabinet  was  a  box  2x3  feet 
in  size ;  the  whole  front  side  of  it  being  removable.  It  was  con- 
structed of  new  lumber.  Within  it  were  four  shelves  made  of 
boards,  some  of  which  were  perforated,  and  two  32-candle  power, 
and  three  16-candle  power,  incandescent  electric  lights.  In  thaw- 
ing the  dynamite  was  laid  upon  the  shelves  in  the  inner  cabinet, 
where  the  heat  generated  by  the  electric  lamps  brought  it  to 
or  beyond  the  desired  stage.  Thawed  dynamite  was  also  kept 
in  boxes  in  the  outer  cabinet,  preparatory  to  distribution  among 
the  miners  as  needed.  How  much  heat  was  generated  by  the 
means  employed  is  not  shown,  and  there  was  no  thermometer  or 
other  device  in  the  cabinet  by  which  it  could  be  ascertained ;  nor 
is  there  any  testimony  showing  the  exact  degree  to  which  dyna- 
mite should  be  thawed  in  order  to  be  available  for  mining  pur- 
poses and  at  the  same  time  be  reasonably  safe,  considering  the 
nature  of  the  substance.  The  record,  however,  is  replete  with 
testimony  that  it  was  often  too  hot.  Some  of  the  witnesses  tes- 
tified that  it  was  sometimes  so  hot  as  to  be  sweaty  and  mushy; 
when  in  that  condition  it  was  especially  sensitive  and  dangerous 
to  handle.  On  two  occasions  it  was  so  hot  when  delivered  to 
the  miners  that  they  felt  impelled  to  cool  it  before  using,  for 

• 

fear  of  a  premature  explosion.  Surely  it  was  a  question  for  the 
jury  whether  a  method  capable  of  producing  such  results  was  a 
reasonably  safe  one,  or  whether,  as  employed,  it  was  unsafe  in 
the  respect  alleged ;  and,  as  the  master  is  obliged  to  use  ordinary 
care  to  select  such  methods  or  appliances  as  are  reasonably  safe, 
having  in  mind  the  nature  of  the  business  in  hand,  it  is  clear 
that  ample  proof  was  made  of  negligence  in  this  regard. 

The  respondents  argue,  however,  that  since  the  appellant 
charges  the  explosion  to  have  occurred  through  the  overheating 
of  the  dynamite,  his  case  has  failed,  because  there  is  no  evidence 
that  heat  will  explode  dynamite,  or  that  the  thawer  was  gen- 
erating a  degree  of  heat  suflScient  to  effect  that  result.  The  wit- 
ness Boulware  distinctly  testified  that  the  dynamite  could  be 
exploded  by  heat  alone ;  ' '  getting  hot  in  the  sun  might  explode 
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it| ' '  he  said.  But  we  do  not  understand  the  appellant  to  have 
heen  so  limited  by  his  complaint  that  he  was  obliged  to  show  a 
spontaneous  explosion  from  heat  alone;  his  allegation  touching 
the  overheating  of  the  dynamite  posits  a  conditio  sine  qua  non, 
which,  if  established  by  the  proof  and  shown  to  be  negligent,  is 
sufficient.  {Lundeen  v.  Livingston  E,  Light  Co,,  17  Mont.  32, 
41  Pac.  995 ;  Meisner  v.  City  of  DiOon,  29  Mont.  116,  74  Pac. 
130;  O'Brien  v.  Corra-Roch  Island  Min,  Co.,  supra;  Stewart  v. 
Stone  &  Webster  E.  Corp.,  44  Mont.  160,  119  Pac.  568.)  The 
question,  therefore,  is  whether  there  was  sufficient  evidence  that 
overheating  of  dynamite  caused  the  explosion,  either  directly  or 
as  an  indispensable  condition.  When  the  explosion  happened, 
there  was  in  operation  a  thawer  capable  of  heating  dynamite  to 
excess,  and  dynamite  was  being  heated  in  it.  On  the  very  day 
of  the  explosion,  dynamite  had  come  from  this  thawer  over- 
heated to  the  stage  called  "mushy."  Unthawed  dynamite,  such 
as  the  deposit  near  the  shaft,  does  not  readily  explode,  even 
with  cap  and  fuse.  Dynamite  thawed  to  the  degree  proper  for 
mining  purposes  does  not  commonly  explode  unless  cap  and 
fuse  are  applied,  but  dynamite  heated  to  excess  may  explode 
from  heat  alone.  No  mining  operations  were  carried  on  in  the 
drift  where  the  thawer  was.  The  appellant  had  nothing  to  do 
with  its  handling.  No  one  went  in  or  out  at  that  level  but  the 
powderman,  and  he  was  in  the  level  below  when  the  explosion 
occurred.  After  the  explosion  there  was  nothing  left  of  the 
thawer  but  scattered  pieces  of  wood,  and  the  rock  was  displaced 
where  it  had  been.  In  the  absence  of  a  countervailing  explana- 
tion, and  upon  the  circumstances  stated,  it  is  proper  to  ascribe 
the  explosion  to  but  one  source,  the  thawer,  and  to  but  one  cause, 
the  overheated  condition  of  the  dynamite  therein. 

Whether,  thus  overheated,  the  dynamite  exploded  spontane- 
ously or  because  susceptible  to  some  impulse  otherwise  inade- 
quate, it  was  not  necessary  for  the  appellant  to  show ;  but  it  was 
his  privilege  to  account  for  the  explosion,  if  he  could,  in  such  a 
manner  as  to  cut  off  all  escape  from  liability.  In  his  effort  to 
accomplish  this,  he  was  met  by  many  adverse  rulings,  of  which 
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he  complains.  There  was  testimony  that  the  bulbs  in  the  thawer 
[7]  were  so  situated,  with  reference  to  the  holes  in  the  shelves, 
that  moisture,  if  generated  in  the  cabinet,  could  get  to  them; 
that  the  dynamite  was  sometimes  heated  to  such  a  degree  as  to 
have  moisture  upon  the  sticks;  that  an  electric  bulb,  when  in- 
closed, may  get  so  hot  as  to  burn  wood  or  set  clothing  afire ;  that 
it  can  be  heated  by  electricity  so  that  the  heat  itself  will  break 
the  glass,  or  that  the  glass  would  be  broken  by  a  drop  of  water 
striking  it;  that  when  a  bulb  breaks  there  is  a  report  ''some- 
times like  a  30-30  or  a  32  revolver  cartridge."  One  witness  also 
testified  that,  heated  to  the  degree  it  sometimes  was  by  the 
thawer,  dynamite  will  explode  from  a  jar  or  concussion  such 
as  would  be  caused  by  the  bursting  of  an  electric  light  bulb  of 
the  same  character  as  those  used  in  the  thawer.  But  other  tes- 
timony to  the  same  effect  was  excluded.  It  is  true  that  the 
witnesses  from  whom  this  evidence  was  sought  claimed  no  pre- 
cise knowledge  of  the  constituents  of  dynamite,  or  of  the  exact 
degree  to  which  it  must  be  heated  to  be  thus  responsive;  but 
they  were  all  practical  miners  who  had  observed  and  handled 
dynamite  and  knew  its  properties  from  the  practical  point  of 
view.  Speaking  generally,  and  without  reference  to  those  in- 
stances in  which  the  rulings  may  have  been  justified  on  strictly 
technical  grounds,  we  think  the  testimony  was  competent  and 
admissible.  Whether  the  collapse  of  a  bulb  would  suffice  to  ex- 
plode dynamite  when  heated  to  a  degree  possible  in  the  thawer, 
and  whether  a  bulb  might  reasonably  be  expected  to  collapse 
under  the  conditions  existing  in  the  thawer,  were  not  irrelevant 
inquiries;  for  if  the  collapse  of  a  bulb  was  a  matter  to  be  rea- 
sonably anticipated,  and  if  such  a  collapse  would  suffice  to  ex- 
plode dynamite  heated  to  a  degree  possible  in  the  thawer,  then 
it  was  negligence  to  employ  a  system  in  which  these  conditions 
might  concur;  and  if  they  did  concur,  escape  from  liability 
would  be  impossible.  The  bursting-bulb  theory  may  or  may  not 
be  worthy  of  consideration  under  the  facts  as  finally  established; 
but  to  the  extent  that  it  might  be  warrantably  credited  by  the 
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jury,  it  tended  to  re-enforce  the  contention  of  appellant  under 
the  allegations  in  question. 

Appellant  also  sought  to  show  hy  several  witnesses  who  were 
miners,  and  who  had  worked  in  several  mines  besides  the 
[8]  Keating,  that  electricity  was  not  elsewhere  employed  as  a 
thawing  agency.  This  evidence  was  rejected  upon  objections 
by  respondents,  their  theory,  as  advanced  in  the  trial  court,  being 
that  the  master  might  select  any  method  he  saw  fit  for  the  eon- 
duct  of  his  business.  Needless  to  say,  this  was  incorrect;  the 
master  may  select  any  method  which  is  reasonably  safe;  and, 
"while  not  conclusive  on  the  question  of  negligence,  evidence  is 
generally  admissible  in  an  action  for  personal  injuries,  to  show 
whether  or  not  a  master's  machinery,  appliances,  ways  and 
methods  are  such  as  are  in  ordinary  and  common  use  by  others 
in  the  same  business."  (26  Cyc.  1108;  Forquer  v.  Slater  Brick 
Co.,  37  Mont.  426,  97  Pac.  843 ;  Kinsel  v.  North  Butte  Min.  Co., 
44  Mont.  445,  120  Pac.  797.)  If,  therefore,  the  complaint  had 
tendered  the  issue  that  the  use  of  electricity  for  thawing,  with- 
out regard  to  the  manner  of  use,  was  negligence,  the  evidence 
would  have  been  admissible.  But  as  we  read  the  complaint,  it 
does  not  charge  that  it  was  negligence  to  thaw  by  electricity  in 
any  event,  but  to  use  electricity  for  thawing  in  the  manner  and 
to  the  extent  employed.  Under  this  construction,  the  exclusion 
of  the  evidence  was  proper. 

In  another  series  of  questions  the  appellant  sought  to  elicit 
the  opinions  of  certain  witnesses  as  to  whether,  having  in  view 
[9]  the  overheating  of  the  powder  on  previous  occasions,  the 
method  employed  for  thawing  was  a  safe  one.  In  some  instances 
the  witness  was  not  sufficiently  qualified,  but  otherwise  there  is 
no  force  in  any  of  the  objections  addressed  to  these  questions 
in  the  court  below.  The  method  in  question  was  the  use  of  elec- 
tricity in  the  manner  and  to  the  extent  employed,  and  the  in- 
quiry was  relevant  and  material;  for,  although  it  may  be  said 
that,  given  the  facts,  the  jury  could  tell  whether  the  method 
was  a  safe  one,  yet  it  cannot  be  said  that  the  jury  were  neces- 
sarily as  competent  to  pronounce  upon  this  subject  as  were  some 
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of  the  witnesses  whose  opinions  were  rejected.  (Coleman  v. 
Perry,  28  Mont.  1,  72  Pac.  42 ;  Copenhaver  v.  Northern  Pac.  By. 
Co.,  42  Mont.  453,  464,  113  Pac.  467.) 

Other  rulings  were  made  adverse  to  appellant  in  the  course 
of  the  examination  of  witnesses  which  are  assigned  as  error. 
As  to  them  we  find  that  whatever  error  was  committed  was  cured 
hy  the  subsequent  admission  of  the  testimony,  and  so  they  are 
of  no  avail  on  this  appeaL 

Some  space  is  given  in  the  briefs  to  the  discussion  of  the  rul- 
ing admitting,  over  objection,  the  testimony  of  Boulware  before 
the  coroner's  jury,  and  the  refusal  of  the  court  to  strike  it  out 
[10]  on  motion.  It  could  not  be  stricken  in  its  entirety,  for  the 
very  reason  that  it  should  not  have  been  admitted  in  its  en- 
tirety, viz.,  parts  of  it — and  parts  only — were  admissible.  The 
only  purpose  that  any  of  it  could  serve  was  to  show  that  at  the 
inquest  Boulware  had  made  statements,  touching  the  accident, 
at  variance  with  those  given  on  the  trial,  and  such  of  these  as 
it  contained  were  admissible  if  denied  or  if  recollection  of  them 
were  disclaimed  (Rev.  Codes,  see.  8025) ;  but  the  testimony  of 
Boulware  at  the  inquest  contained  much  matter  of  opinion,  aud 
some  of  pure  hearsay,  which  in  no  way  tended  to  contradict  the 
particular  facts  or  opinions  given  by  him  upon  the  trial.  The 
admisaion  in  toto  of  his  testimony  before  the  coroner's  jury  was 
wrong,  but  as  the  case  did  not  reach  the  jury,  we  are  unable 
to  see  how  the  appellant  was  prejudiced  by  it. 

The  final  question  is  whether  the  case  as  presented  by  the 
appellant  discloses  assumption  of  risk.  We  think  not.  The 
only  risk  which  it  is  claimed  he  assumed  is  that  of  the  explosion 
[11]  of  the  dynamite  at  the  shaft.  Whatever  the  condition 
of  that  dynamite  may  have  been,  and  however  likely  the  explo- 
sion from  causes  within  his  knowledge,  the  explosion  was  not 
**  ccording  to  the  record,  and  he  had  no  knowledge  of 
ns  from  which  it  prima  facie  did  proceed.  To  make 
ssumptioQ  of  risk  it  is  not  enough  that  the  injured 
of  the  thing  from  which  harm  might  come;  he  must 
appreciate  the   danger   from   which   he  suffered. 
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{O'Brien  v.  Corra  Rock-Island  Mvn.  Co,,  supra;  Osterholm  v. 
Boston  dk  Mont.  etc.  Co.,  40  Mont.  508,  529,  107  Pac.  499.) 
Paraphrasing  the  language  of  this  court  in  Moyse  v.  Northern 
Pac.  R.  Co.,  41  Mont.  272,  108  Pac.  1062,  we  may  say:  He  as- 
sumed the  risk  of  all  dangers  incident  to  the  dynamite  at  the 
shaft  as  he  saw  them;  but  he  had  no  cause  to  think,  when  he 
went  to  work  at  the  point  above  that  the  djoiamite  would  be  ex- 
ploded by  the  negligent  use  of  a  thawer  seventy-five  feet  away, 
out  of  his  sight,  and  with  which  he  had  nothing  to  do. 

The  judgment  is  reversed   and  the  cause  is  remanded  for  re- 
trial. 

Reversed  and  remanded. 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  Hollowat 
concur. 


MOSHER,  Respondent,  v.  SUTTON'S  NEW  THEATER  CO., 
Appellant;  J.  E.  HESLET,  Respondent. 

(No.  3,277.) 
(Submitted  September  1913.    Decided  October  22,  1913.) 

[137  Plac.  534.] 

Master  and  Servant — Personal  Injuries — Safe  Place — Defective 
Appliances — Competent  Fellow-servamts — Intoxication — Duty 
of  Master  —  Assumption  of  Risk  —  Variance  —  Instructions  — 
Verdict — When  not  Against  Law — Witnesses — Credibility — 
Matter  for  Jury. 

Master  and  Servant — Personal  Injuries — Charges  of  Negligence — ^Pleading 
and  Proof. 

1.  Where  the  particulars  in  which  defendant's  negligence  is  alleged  to 
have  resulted  in  plaintiff's  personal  injuries  are  not  pleaded  as  inter- 
dependent or  concurring  causes,  plaintiff  is  not  required  to  establish 
them  aU,  but  proof  of  negligence  in  either  of  the  particulars  mentioned 
is  sufficient  to  take  the  case  to  the  jury. 

Same — Safe  Place  to  Work — Burden  of  Proof. 

2.  Under  a  charge  that  plaintiff's  injuries  were  caused  by  defendant's 
failure  to  furnish  him  with  a  safe  place  to  work,  in  that  the  latter 
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neglected  to  provide  a  certain  appliance,  it  was  incumbent  npon  plain- 
tiff to  establish  the  fact  that  he  was  in  the  employ  of  the  defendant 
at  the  time  of  the  accident,  that  defendant's  failure  to  furnish  the 
appliance  was  negligence,  and  that  because  of  such  negligence  the 
injuries  occurred. 

Same — Fellow-servants — Intoxication — Proximate  Cause. 

3.  Evidence  held  to  show  that  the  method  employed  by  defendant  for 
the  doing  of  certain  work  was  in  itself  reasonably  safe,  and  that  plain- 
tiff's injuries  were  primarily  due,  not  to  defendant's  negligent  failure 
to  provide  a  certain  appliance,  but  to  the  action  of  intoxicated  fellow- 
servants. 

[As  to  who  is  an  incompetent  fellow-servant,  see  note  in  Ann.  Cas. 
1912C,  96.] 

Same — Pleading  and  Proof — Immaterial  Variance. 

4.  A  variance  between  an  allegation  charging  negligence  on  the  part 
of  defendant  because  of  failure  to  employ  reasonably  competent  fellow- 
servants,  and  proof  that  defendant  kept  such  servants  employed  knowing 
of  their  unfitness  because  of  intoxication,  held  too  unsubstantial  to  war- 
rant a  reversal  of  the  judgment  in  plaintiff's  favor,  where  appellant 
did  not  during  trial  ask  for  relief  on  the  ground  of  surprise,  and  wit- 
nesses in  its  behalf  testified  fully  denying  intoxication. 

Same — Competent  Fellow-servants — Duty  of  Master. 

5.  Defendant  master  was  obliged  not  only  to  use  ordinary  care  to 
employ,  but  also  to  keep  employed,  competent  fellow-servants — i.  e^ 
to  see  that  they  did  not  become  incompetent  by  reason  of  intoxication. 

Same — Assumption  of  Risk — Instruction — Proper  Refusal. 

6.  An  instruction  on  the  subject  of  assumption  of  risk  which  does  not 
advise  the  jury  that  the  person  to  be  charged  therewith  must  have 
appreciated  and  realized  the  danger  incident  to  his  employment,  may 
properly  be  refused. 

[As  to  the  doctrine  of  assumption  of  risk  in  the  law  of  master  and 
servant,  see  note  in  97  Am.  St.  Rep.  884.] 

Same — Assumption  of  Risk — Negligence  of  Fellow-servants — Pleading  and 
Proof. 

7.  Unless  they  affirmatively  appear  from  plaintiff's  own  pleadings  or 
proof,  assumption  of  risk  and  negligence  of  fellow-servants,  being  mat- 
ters of  defense,  must  be  pleaded  to  be  available  to  defendant. 

Same. 

8.  Where  plaintiff's  proof  showed  that,  being  directed  to  go  to  the 
assistance  of  a  colaborer  and  becoming  aware  of  the  latter's  intoxicated 
condition,  he  refused  to  assist  him  and  was  injured  while  making  his 
way  out  of  any  possible  danger,  it  may  not  be  said  that  assumption 
of  risk  was  made  apparent  by  his  own  testimony,  so  as  to  make  the 
defense  available  to  defendant  under  the  rule  declared  in  paragraph  7, 
supra. 

Same — Instructions — "Losses"  or  "Damages" — Harmless  Error. 

9.  An  instruction  telling  the  jury  that  the  employer  must  indemnify 
his  employee  for  the  "losses"  caused  by  the  former's  want  of  ordinary 
care,  held  not  so  meaningless  as  to  be  confusing,  the  term  "losses" 
evidently  being  used  in  the  sense  of  legal  damages. 

Same — Verdict — When  not  Against  Law. 

10.  Where  negligence  resulting  in  personal  injury  was  charged  in  two 
particulars,  only  one  of  which  was  supported  by  the  evidence,  and  the 
court  instructed  the  jury  to  find  for  the  defendant  if  negligence  in  the 
particular  not  proven  had  not  been  shown,  a  verdict  for  plaintiff,  gen- 
eral in  character,  was  not  open  to  the  charge  that  it  was  against  law. 
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Same — Credibility  of  Witness — Province  of  Jury. 

11.  The  credibility  of  witnesses  in  a  personal  injury  action  is  a  matter 
within  the  exclusive  province  of  the  jury;  hence  the  contention  of  de- 
fendant on  appeal  from  the  judgment  and  order  denying  a  new  trial, 
that  the  jury  should  have  discredited  plaintiff  and  his  witnesses  and 
believed  those  of  defendant,  is  of  no  avail. 

Pleading  and  Proof — ^Variance — ^Waiver. 

12.  Where  an  action  was  tried  in  the  district  court  on  the  theory  that 
the  pleadings  were  sufficient  to  admit  certain  proof  for  the  purpose  for 
which  it  was  offered,  the  losing  party  will  not  be  heard  to  assert  on 
appeal  for  the  first  time  that  there  was  a  fatal  variance. 

Appeal  from  District  Court,  Silver  Bow  County;  John  B. 
McCleman,  Judge, 

Action  by  Charles  W.  Mosher  against  Sutton's  New  Theater 
Company.  Prom  a  judgment  for  plaintiff  and  an  order  deny- 
ing a  new  trial,  defendant  appeals.    AfiSrmed. 

Messrs,  Oeorge  F,  Skelton,  Fred  J,  Furman,  and  A.  J.  Ver- 
heyen,  for  Appellant,  submitted  a  brief;  Mr,  Furman  argued 
the  cause  orally. 

The  master  need  exercise  only  ordinary  care  to  provide  the 
servant  with  a  reasonably  safe  place  to  work.  {Fearon  v.  MuU 
tins,  35  Mont.  232,  88  Pac.  794 ;  Leary  v.  Anaconda  Copper  Min, 
Co.,  36  Mont.  157,  92  Pac.  477 ;  Lofigpre  v.  Big  Blackfoot  Mill 
Co.,  38  Mont.  99,  99  Pac.  131;  Monson  v.  La  France  Copper 
Co.,  39  Mont.  50,  133  Am.  St.  Rep.  549,  101  Pac.  243 ;  Forquer 
V.  North,  42  Mont.  272,  112  Pac.  439 ;  Gregory  v.  Chicago  etc. 
B.  Co.,  42  Mont.  551,  113  Pac.  1123 ;  Allen  v.  Bear  Creek  Coal 
Co.,  43  Mont.  269,  115  Pac.  673.)  Now,  what  was  ordinary 
care  to  so  provide  such  reasonably  safe  place  in  this  instance? 
The  defendant  was  required  to  exercise  only  ordinary  care  to 
furnish  reasonably  safe  and  suitable  appliances  in  general  use 
in  the  same  kind  of  business ;  and  the  master  is  not  liable  because 
of  his  failure  to  use  some  attachment  or  special  device  which 
might  have  avoided  the  injury,  if  he  does  use  ordinary  care  to 
provide  the  appliances  which  are  in  general  use  in  the  partic- 
ular kind  of  business  {Forquer  v.  Slater  Brick  Co.,  37  Mont. 
426,  97  Pac.  843) ;  that  is  to  say,  this  defendant  is  bound  to 
do  only  what  ordinarily  prudent  masters  do  in  the  same  business 
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under  the  same  circumstances.  (Cummings  v.  Reins  Copper  Oo,, 
40  Mont.  599,  107  Pac.  904.)  The  rule  we  here  invoke  has  been 
categorically  stated  by  this  court:  The  master  is  not  bound  to 
select  the  best  appliances,  nor  the  safest  or  best  method  for 
their  operation.  If,  at  the  time  of  the  selection  of  the  partic- 
ular appliance,  it  is  generally  used  for  the  same  purpose  and 
operated  in  the  same  way,  it  being  at  the  same  time  reasonably 
adapted  to  the  purpose  in  hand,  the  master  has  fully  discharged 
his  duty  {Gregory  v.  Chicago  etc.  B.  Co.,  42  Mont.  551,  113 
Pac.  1123) ;  and  when  that  duty  is  discharged,  the  master  is  re* 
lieved  of  liability.  {Masich  v.  American  Smelting  ds  B.  Co., 
44  Mont.  36,  118  Pac.  764.) 

Even  though  every  item  of  evidence  introduced  on  behalf  of 
the  plaintiff  be  viewed  as  uncontradicted,  he  would  neverthe- 
less be  precluded  from  recovery  by  the  doctrine  of  assumption 
of  risk  established  by  the  laws  of  Montana,  and  so  repeatedly 
announced  and  followed  by  this  court.  The  doctrine  is  estab- 
lished upon  section  5243  of  the  Revised  Codes;  and,  under 
this  section,  the  employee  is  conclusively  presumed  to  assume 
the  ordinary  visks  of  his  employment  as  a  part  of  his  contract 
of  service.  {Cummings  v.  Helena  etc.  B.  Co.,  26  Mont.  434,  68 
Pac.  852 ;  Schroder  v.  Montana  Iron  Works,  38  Mont.  474,  100 
Pac.  619 ;  Thurman  v.  Pittsburg  etc.  Copper  Co.,  41  Mont.  141, 
lOS  Pac.  588.)  And  the  risks  contemplated  are  by  no  means 
limited  to  those  ordinarily  incident  to  a  servant's  work  which 
an  ordinarily  prudent  person  of  the  servant's  experience  would 
have  discovered,  according  to  the  opinion  of  this  court  in  Leary 
V.  Anaconda  Copper  Min.  Co.,  36  Mont.  157,  92  Pac.  477.  The 
proposition  that  a  servant,  while  he  may  assume  that  the  master 
has  performed  his  duty  fully,  still  assumes  risks  that  are  open 
and  obvious,  is  established  in  Gregory  v.  Chicago,  M.  &  St, 
P.  B.  Co.,  supra.  And  it  is  equally  true  that  a  servant  assumes 
every  risk  connected  with  a  situation  the  dangerous  character 
of  which  he  understands  and  appreciates.  {Fotheringill  v. 
Washoe  Copper  Co.,  43  Mont.  485,  117  Pac.  86.)  Even  the 
extraordinary  risks  are  uniformly  held  to  be  assumed  when  the 
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Bervant  knows  of  them  at  the  time  of  his  employment,  or  when 
he  learns  of  them  after  his  employment  and  then  continues  in 
the  service  after  the  lapse  of  a  reasonable  time  in  which  the 
master  may  repair  and  remedy  the  defect.  (McCdbe  v.  Mantcma 
Cent.  B.  Co.,  30  Mont.  323,  76  Pac.  701.) 

In  the  case  of  Nelson  v.  Boston  c&  M.  etc.  Min.  Co.,  35  Mont. 
223,  88  Pac.  785,  this  court  approves  the  following  statement  of 
the  law:  ''Among  the  risks  and  dangers  of  his  employment 
•  •  •  were  the  risks  and  dangers  arising  from  negligence 
of  the  fellow-servants  •  •  •  in  the  employment  of  the  de- 
fendant •  •  •  and  the  defendant  cannot  be  held  liable  for 
any  act  or  acts  of  negligence  of  fellow-servants  •  •  •  which 
may  have  resulted  in  the  injury  complained  of."  That  is  de- 
clared in  the  case  of  Mcintosh  v.  Jones,  36  Mont.  467, 14  L.  R.  A. 
(n.  s.)  933,  93  Pac.  557,  and  again  in  the  case  of  Gregory  v. 
Chicago  M.  &  St.  P.  B.  Co,,  supra. 

Messrs.  Harry  and  William  Meyer,  for  Respondent,  submitted 
a  brief;  the  latter  argued  the  cause  orally. 

MR.  JUSTICE  SANNER  delivered  the  opinion  of  the  court. 

The  respondent,  plaintiff  below,  brought  this  action  to  recover 
damages  for  injuries  received  by  him  as  the  result  of  a  fall 
of  some  scenery  at  the  appellant's  Broadway  Theater,  in  Butte, 
on  December  9,  1910.  The  complaint  is  in  two  so-called  causes 
of  action,  the  first  charging  a  failure  on  the  part  of  appellant, 
as  plaintiff's  employer,  to  exercise  reasonable  care  to  furnish 
him  with  a  reasonably  safe  place  in  which  to  work,  and  the 
second  charging  a  failure  on  the  part  of  appellant  to  use  ordi- 
nary care  to  employ  reasonably  competent  fellow-servants.  The 
answer  joins  issue  upon  all  the  matters  alleged  in  the  complaint 
which  form  the  basis  of  recovery,  but  contains  no  affirmative 
pleas.  The  cause  was  tried  to  a  jury  which  returned  a  general 
verdict  for  the  respondent,  and  judgment  was  entered  thereon. 
Motion  for  new  trial  was  made  and  denied.  The  cause  is  now 
before  us  upon  appeal  from  the  judgment  and  from  the  order 
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denying  the  motion  for  new  trial.  In  its  brief,  appellant  as- 
signs forty-nine  alleged  errors ;  of  these  twenty-seven  are  argued 
under  special  heads  presenting  certain  propositions  which  we 
shall  consider  in  their  order. 

It  is  to  be  noted  at  the  outset  that  although  the  complaint 
is  in  the  form  of  two  causes  of  action,  but  one  actionable  event 
is  set  forth,  to-wit,  a  fall  of  the  scenery  resulting  in  plaintiff's 
injuries.  The  effect  of  the  complaint,  notwithstanding  its  form, 
[1]  was  to  allege  but  one  cause  of  action^  arising  out  of  the 
negligence  of  the  appellant  in  the  two  particulars  mentioned. 
These  particulars  are  not  pleaded  as  interdependent  or  concur- 
ring causes,  as  in  the  case  of  Forsell  v.  Pittsburgh  &  M.  Copper 
Co.,  38  Mont.  403,  100  Pac.  218,  and  in  fact  were  not  such; 
hence  the  respondent  was  not  required  to  establish  both,  but  it 
was  sufficient  to  take  the  case  to  the  jury  if  the  evidence  pre- 
sented tended  to  establish  that  negligence  in  either  of  these 
particulars  caused  his  injuries.  (Westlake  v.  Keating  Oold  Min. 
Co.,  ante,  p.  120,  136  Pac.  38 ;  Beeler  v.  Butte  &  London  Copper 
Dev.  Co.,  41  Mont.  465,  110  Pac.  528 ;  Hoskins  v.  Northern  Pac. 
R.  Co.,  39  Mont.  394,  102  Pac.  988.) 

1.  The  appellant's  neglect  to  use  reasonable  care  to  furnish 
respondent  with  a  reasonably  safe  place  in  which  to  work  is 
[2]  alleged  to  consist  in  these  facts:  that  on  the  stage  where 
the  respondent  was  working  **was  a  large  amount  of  scenery 
necessary  to  be  used  and  which  was  used"  in  presenting  the  per- 
formance then  being  given,  **  which  said  scenery  was  placed 
against  the  west  wall  of  said  building  without  any  protection 
to  prevent  the  said  scenery  from  falling;  that  in  order  to  hold 
said  scenery  and  prevent  same  from  falling,  defendants  in  the 
exercise  of  ordinary  care  should  have  provided  said  stage  with 
a  stall  or  scenery-holder,  or  other  proper  or  safe  means  of  hold- 
ing said  scenery";  and  because  of  its  failure  to  do  this,  the 
scenery  fell  and  injured  him.  Under  this  charge  it  became 
necessary  for  the  respondent  to  maintain  three  propositions: 
that  he  was  in  the  employ  of  the  appellant  at  the  time;  that  its 
failure  to  furnish  means  for  holding  the  scenery  was  negligent; 
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and  that  because  of  this  negligence  the  injuries  occurred.  We 
cannot  agree  that  the  respondent  has  failed  to  sustain  any  of 
these  propositions,  because,  though  we  may  be  unconvinced 
touching  his  claim  of  employment,  that  was  a  question  of  fact 
for  the  jury  in  the  first  instance  and  for  the  court  on  motion 
for  new  trial ;  both  the  jury  and  the  court  have  said  upon  suflS- 
cient  evidence,  if  believed,  that  the  respondent  was  in  the  em- 
ploy of  appellant  at  the  time.  We  do  agree,  however,  that 
[3]  respondent  failed  in  the  two  other  necessary  respects,  and 
for  these  reasons:  According  to  the  evidence  presented  by  the 
respondent,  the  Broadway  Theater  was  "a  combination-house," 
that  is  to  say,  a  theater  in  which  traveling  companies  carrying 
their  own  scenery  are  accommodated.  In  such  houses  the  method 
in  general  use  is  to  have  a  dock  for  all  scenery  not  required 
in  the  production  being  staged,  but  to  stack,  or  lean  in  packs, 
against  the  walls  all  the  scenery  required  in  the  production 
and  not  actually  in  place  upon  the  stage.  In  leaning  such 
scenery  against  the  wall  it  is  pulled  out  at  the  bottom  so  as  to 
give  it  good  footing  and  prevent  its  falling.  The  scenery  that 
fell  upon  respondent  was  so  stacked  or  leaned  against  the  wall 
of  the  theater,  and  it  did  not,  and  could  not,  fall  upon  him  on 
account  of  that  or  because  it  was  not  kept  in  a  holder.  It  fell 
upon  him  because  other  employees,  while  straightening  the  pack 
to  the  perpendicular  in  the  effort  to  get  out  a  piece  from  the 
middle,  lost  control  of  it.  Quiescent,  leaning  against  the  wall, 
the  pack  was  impotent  for  harm.  Nor  when  being  straightened 
was  there  any  danger,  save  from  incompetent  handling.  The 
reason  it  fell  upon  the  respondent,  as  the  witness  Peiler  stated, 
was  that  the  men  engaged  in  straightening  it  were  drunk  and 
did  not  have  energy  enough  to  hold  it.  The  respondent  himself 
says:  **When  the  stage-hands  are  straightening  up  these  scenery 
packs,  to  get  a  piece  out,  it  does  not  occur  very  often,  if  a  man 
is  competent,  that  the  scenery  gets  away  from  him  and  falls 
down  on  the  stage.  ♦  •  •  As  to  whether  I  knew  if  it  got 
toppled  over  it  would  fall  down  on  the  stage — well,  it  would  not 
fall  over  if  there  was  competent  men  there  j  there  was  no  chance.*' 
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The  inference  from  the  foregoing  is  inevitable  that  the  method 
employed  by  appellant  in  keeping  the  scenery  used  or  to  be  used 
in  the  production  being  staged — ^the  method  in  general  use 
among  play-houses  of  like  character — was  in  itself  reasonably 
safe,  and  that  the  accident  was  not  primarily  due  to  it  but  to 
the  action  of  fellow-servants. 

2.  The  failure  to  exercise  reasonable  care  to  furnish  respond- 
ent with  reasonably  skillful  and  competent  fellow-servants  is 
alleged  to  have  consisted  in  the  following  facts:  That  the  appel- 
lant **  carelessly  and  negligently  employed  one  William  Gary 
as  a  stage-hand  to  assist  in  setting  up  scenery  and  removing  the 
same  from  said  stage";  that  he  was  incompetent  because  '^at  the 
time  of  his  employment  he  was  intoxicated,"  and  thereby  ren- 
dered "incompetent  and  unfit  to  perform  the  services  required 
of  him";  that  these  facts  were  known  to  appellant,  or  in  the 
exercise  of  ordinary  care  should  have  been  known  to  it;  that 
''by  reason  of  his  said  incompetency  and  unfitness,  as  herein  de- 
tailed," said  Gary  performed  his  work  so  carelessly  and  un- 
skillfuUy  that  a  portion  of  the  scenery  was  thrown  upon  the 
respondent.  It  is  vigorously  insisted  by  the  appellant  that  the 
respondent  has  not  sustained  these  allegations  by  the  proof. 
The  respondent's  narrative  of  the  accident  and  the  manner  of  its 
happening  is  substantially  this:  About  a  quarter  past  9,  while 
talking  with  the  stage  manager,  Ki  Leckie,  their  attention  was 
called  to  Gary  and  one  Petrucci,  who  were  over  at  the  pack  of 
scenery  on  the  west  or  back  wall  of  the  stage.  Mr.  Leckie  saw 
Petrucci  beckon,  and  turning  to  respondent  said:  **Go  over 
there  and  see  what  they  want"  Respondent  went  over,  saw 
Petrucci  and  Gary  holding  the  scenery  pack  and  ascertained  they 
were  desiring  to  get  out  **a  pair  of  curtains."  Respondent  then 
turned  around,  started  toward  the  stage  manager  to  "tell  him 
the  condition  of  these  men";  got  about  ten  feet  from  the  pack 
when  it  fell  upon  him.  "Gary  was  then  under  the  influence  of 
liquor."  The  witness  Peiler  testified  that  Petrucci  and  Gary 
were  both  handling  the  pack;  that  it  fell  on  the  respondent  "be- 
cause they  did  not  have  energy  enough  to  hold  it;  there  was  no 
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power  back  of  them;  they  were  drunk'*;  that  the  condition  of 
Gary  **was  such  that  it  could  be  noticed  by  anyone  coming  in 
contact  with  him,"  but  the  witness  could  not  say  whether  Gary 
was  intoxicated  at  the  time  he  commenced  work  at  the  theater, 
because  the  witness  did  not  see  Gary  come  in.    He  had,  however, 
seen  Gary  employed  on  the  stage  of  the  Broadway  Theater,  prior 
to  the  day  of  the  accident,  when  Gary  was  intoxicated.    Vic. 
McGrath  testified  to  seeing  Gary  drink  beer  twice  that  day  before 
the  show  and  once  during  the  show,  half  an   hour  before  the 
accident.    He  says  it  was  plainly  noticeable  at  ten  minutes  to 
8  that  Gary  had  been  drinking  and  was  under  the  influence  of 
liquor;  that  he  had  seen  Leckie  hire  Gary  for  work  on  the  Broad- 
way stage  as  much  as  a  dozen  times  before  that,  when  Gary  waa 
[4]    under  the  influence  of  liquor.    It  must  be  conceded  that 
if  we  rigidly  apply  the  proof  to  the  allegations  of  the  complaint, 
there  is  no  evidence  that  Gary  was  intoxicated  at  the  time  he 
was  hired,  but  he  was  noticeably  in  that  condition  for  over  an 
hour  before  the  accident,  during  which  time  the  appellant's  stage 
manager  was  present;  and  this  does  charge  the  appellant  with 
keeping  him  employed  when  he  was  incompetent  and  unfit  by 
reason  of  his  condition.    In  this  situation  we  have  no  reason  to 
doubt  that  the  court  would,  on  proper  motion,  have  granted 
the  appellant  all  necessary  relief  on  the  ground  of  surprise,  if 
such  could  be  fairly  claimed.    But  in  view  of  the  fact  that  no 
claim  of  surprise  is  urged ;  that  Petrucci,  Gary  and  others  fully 
testified,  denying  Gary's  intoxicated  condition  at  any  time  dur- 
ing the  performance,  we  do  not  feel  that  at  this  time  the  case 
[5]     should  be  reversed  because  of  a  variance  so  unsubstantial. 
It  was  not  only  the  duty  of  appellant  to  use  ordinary  care  to 
employ,  in  the  first  instance,  but  to  use  like  care  to  keep  em- 
ployed, competent  fellow-servants  for  respondent.    If  certain 
witnesses  are  to  be  believed,  it  did  not  do  this,  and  the  accident 
happened  as  the  result.    The  argument  of  counsel  for  appellant 
that  these  witnesses,  particularly  the  respondent  himself,  were 
not  entitled  to  full  credit,  is  quite  forcible  and  convincing,  but 
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that  is  not  for  us.     They  were  believed  apparently,  and  upon 
their  testimony  a  case  was  made  sufficient  to  go  to  the  jury. 

3.  Under  ''Argument  III,  Errors  XXI  and  XXII,"  com- 
plaint is  made  because  the  court  gave  instructions  numbered 
11  and  12,  which,  it  is  said,  were  ''prejudicially  erroneous  in 
failing  to  take  into  consideration  the  assumption  of  risk,  the 
negligence  of  a  fellow-servant,  and  the  proximate  cause  of  the 
injury."  Errors  XXI  and  XXII  assign  the  giving  of  instruc- 
tions C  and  H,  and  we  do  not  find  that  the  court  gave  any  in- 
[6]  structions  numbered  11  and  12.  The  only  instructions  11 
and  12  that  appear  in  the  record  were  requests  of  appellant 
which  were  refused,  and  properly  so,  because  they  do  not  at  all 
advise  the  jury  that  the  person  sought  to  be  charged  with  as- 
sumption of  risk  must  have  appreciated  and  realized  the  danger. 
Instructions  C  and  H,  however,  to  which  the  argument  is  really 
directed,  do  omit  all  mention  of  assumption  of  risk,  and  instruo- '. 
tion  H  does  fail  to  categorically  charge  that  the  incompetency 
of  Gary,  by  reason  of  intoxication,  must  have  been  the  proximate 
cause  of  the  injury.  But  we  do  not  follow  the  argument  that 
these  instructions  "should  embody  these  elements  (assumption 
of  risk,  negligence  of  fellow-servants,  proximate  cause),  in  order 
to  assist  the  jury  in  determining  the  amount  of  damages,"  or 
that  either  instruction  is  wrong,  "because  it  fails  to  tell  the  jury 
that  in  arriving  at  the  amount  of  damages  it  must  take  into 
consideration  the  assumption  of  risk  and  negligence  of  fellow- 
servants."  These  things  do  not  go  to  the  amount  of  damages 
but  to  the  utter  defeat  of  plaintiff's  entire  claim.  Moreover, 
[7]  assumption  of  risk,  and  the  negligence  of  fellow-servants 
are  matters  of  defense,  unavailing  if  not  pleaded — as  they  were 
not — unless  affirmatively  appearing  from  the  plaintiff's  own 
[8]  pleadings  or  proof.  Some  effort  is  made  to  show  that 
assumption  of  risk  does  arise  from  respondent's  own  testimony; 
but  it  cannot  be  inferred  from  anything  he  said  that  he  at  any 
time  before  going  over  to  Gary,  either  knew  that  Gary  was  in- 
toxicated or  appreciated  any  danger  from  that  fact;  on  the 
contrary,  it  does  appear  that  when  he  got  to  the  pack  of  scenery 
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he  then  noticed  Gary's  condition,  refused  to  assist  on  that 
account,  and  was  making  his  way  out  of  whatever  danger  there 
was,  when  the  scenery  fell.  As  to  the  fellow-servant  doctrine,  it 
is  out  of  the  case  for  the  further  reason  that  while  the  re- 
spondent pleads  the  injury  to  have  been  due  to  the  act  of  a 
fellow-servant,  it  also  charges  that  act  to  the  negligence  of  ap- 
pellant in  furnishing  a  fellow-servant  who  was  incompetent  from 
intoxication.  In  passing,  we  add  that  the  failure  of  the  court 
in  instruction  H  to  specifically  charge  that  the  incompetency  of 
Gary,  because  of  intoxication,  must  have  been  the  proximate 
cause  of  the  injury,  is  entirely  cured  elsewhere  in  the  charge, 
notably  in  instruction  No.  10,  offered  by  the  appellant. 

Instruction  G  is  further  attacked  because  it  advises  the  jury 
[9]  that  the  employer  must  in  all  cases  indemnify  his  employee 
for  the  "losses'*  caused  by  the  former's  want  of  ordinary  care. 
Taking  the  instructions  as  a  whole,  we  think  it  reasonably  plain 
that  the  term  "losses"  was  used  in  the  sense  of  legal  damages, 
and  that  its  use  did  not  make  the  instruction  in  question  so  mean- 
ingless as  to  confuse  the  jury. 

4.  It  is  further  urged  that  the  verdict  is  contrary  to  law, 
as  in  defiance  of  instructions  5  and  6.  These  instructions  were 
[10]  to  the  effect  that  before  the  plaintiff  could  recover  on  his 
first  cause  of  action,  it  must  be  established  that  the  defendant, 
in  the  exercise  of  ordinary  care,  should  have  provided  the  stage 
with  a  stall  or  scenery-holder  to  hold  the  scenery,  and  that  its 
failure  to  do  so  was  the  proximate  cause  of  the  injury.  It  is 
true,  as  stated  above,  that  there  was  no  evidence  to  support  the 
allegation  of  negligence  in  this  regard,  but  the  verdict  is  a  gen- 
eral one,  and  as  there  was  sufficient  evidence  to  support  negli- 
gence in  the  other  particular  alleged,  we  cannot  hold  the  verdict 
to  be  against  the  law  on  this  account. 

No  argument  is  presented  in  the  brief  to  the  effect  that  the 
giving  of  these  instructions,  or  the  giving  of  any  instructions 
based  upon  the  so-called  first  cause  of  action,  was  error,  and  in 
fact  the  particular  instructions  5  and  6  were  given  at  the  request 
of  appellant. 
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S.  The  luminons  digcussion  under  the  head  ''Argument  VI," 
[11]  in  appellant's  brief,  amounts  to  nothing  more  than  to  a 
claim 'that  the  jury  should  have  discredited  the  plaintiff  and 
his  witnesses  and  should  have  received  as  the  truth  of  the  matter 
the  narrative  of  events  given  by  the  witnesses  for  the  defendant. 
If  the  case  were  before  us  upon  appeal  from  an  order  granting 
a  motion  for  new  trial,  as  in  Mttllen  v.  City  of  BiUte,  37  Mont. 
183,  95  Pac.  597,  or  from  a  judgment  based  upon  an  order  of 
nonsuit,  as  in  Escallier  v.  Oreat  Northern  By.  Co.,  46  Mont.  238, 
127  Pac.  458,  the  consideration  urged  might  be  pertinent.  Ab 
it  is,  we  are  powerless  to  interfere. 

The  other  assignments  of  error  argued  in  the  brief  are  dis- 
posed of  by  what  we  have  said  above.  We  find  nothing  in  the 
record  to  warrant  a  reversal.  The  judgment  and  order  ap- 
pealed from  are  therefore  affirmed. 

Affirmed. 

Mb.  Chief  Justice  Bbantlt  and  Mr.  Justice  Holloway  con- 
cur. 


On  Motion  fob  REHEARiNa. 

(Submitted  NoTember  17,  1913.    Decided  January  2,  1914.) 

MB.  JUSTICE  SANNER  delivered  the  opinion  of  the  court. 

The  principal  ground  of  the  motion  for  rehearing  is  that, 
since  the  complaint  alleged  the  failure  of  defendant  to  furnish 
competent  fellow-servants  consisted  in  the  fact  that  Gary  was 
intoxicated  '*at  the  time  of  his  employment,"  a  recovery  was 
not  permissible  in  the  absence  of  evidence  to  show  his  intoxica- 
tion at  the  time  he  was  hired,  notwithstanding  the  evidence 
that  for  over  an  hour  prior  to  the  accident,  during  which  time 
the  stage  manager  was  present,  Gary  was  kept  employed  in  a 
noticeably  intoxicated  condition.  We  thought,  and  still  think, 
the  variance  too  unsubstantial  to  justify  a  reversal.  (Rev. 
Codes,  sees.  6585,  6593.)  To  this  it  may  be  added  that  the 
elaborate  motions  for  nonsuit  addressed  to  the  trial  court  do  not 
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urge  either  a  failure  of  proof  or  a  variance  in  regard  to  Gary's 
intoxication ;  that  the  evidence  on  this  point  was  presented  witii* 
out  objection,  and  that  under  the  established  rule  of  this  juris- 
diction the  complaint  will  be  treated  on  appeal  as  amended  so  as 
to  make  the  evidence  proper  and  effective.  In  other  words: 
[12]  ''Where  a  cause  is  tried  upon  the  theory  that  the  pleadings 
are  sufficient  to  admit  the  proof  for  the  purpose  for  which  it  is  of- 
fered, the  losing  party  will  not  be  heard  in  the  appellate  court 
for  the  first  time  to  assert  that  there  was  a  variance  between  the 
pleadings  and  the  proof."  (O'Brien  v.  Corra-Rock  Island  Min, 
Co.,  40  Mont.  212,  105  Pac.  724;  Galvin  v.  0 'Gorman,  40  Mont. 
391,  396,  106  Pac.  887 ;  Archer  v.  Chicago  M.  &  St  Paul  B.  Co., 
41  Mont.  56,  71,  137  Am.  St.  Rep.  692,  108  Pac.  571 ;  Post  v. 
Liberty,  45  Mont.  1,  17,  121  Pac.  475;  Lackman  v.  Simpson, 
46  Mont.  518,  525,  129  Pac.  325;  Moss  v.  Goodhart,  47  Mont. 
257,  131  Pac.  1071.) 
The  motion  for  rehearing  is  denied. 

Ms.  Chief  Justice  Baantlt  and  M&.  Justice  Sanneb  concur. 


REYNOLDS,  Respondent,  v,  SMITH,  Appellant. 

(No.  3,323.) 
(Submitted  October  20,  1913.    Decided  October  23,  1913.) 

[135  Pac.  1190.] 

Justices  of  the  Peace — Jurisdiction — Causes  of  Action — Mis' 
joinder — Demurrer. 

JoBtices  of  the  Peace — Jurisdiction. 

1.  The  jurisdiction  of  a  justice's  court  is  not  dependent  upon  the 
amount  which  one  might  recover  if  he  saw  fit  to  make  the  demand,  but 
upon  the  amount  which  he  actually  asks  for;  hence  where  plaintiff 
might,  under  section  2091,  Bevised  Codes,  have  sued  for  $350  because 
of  the  wrongful  rescue  of  animals  which  had  been  trespassing  upon  his 
premises,  but  his  demand  was  for  onlj  $286,  the  court  had  jurisdiction 
of  the  eausfi. 
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Same-^anses  of  Action — Misjoinder — ^Demurrer. 

2.  So  long  as  causes  of  action  joined  in  one  complaint  are  of  sncli  a 
character  that  a  justice's  court  haa.  jurisdiction  of  each  of  them,  and 
the  aggregate  of  the  demands  does  not  exceed  $300,  a  demurrer  for 
mis  joiner  does  not  lie  in  such  a  court. 

Appeal  from  District  Court,  Ravalli  County;  B.  Lee  McCul- 
loch,  Judge, 

Action  by  Fred  Reynolds  against  Horace  Smith.  Prom  a 
judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

Cause  submitted  on  briefs  of  counseL 

Mr.  E.  0.  Lewis,  for  Appellant. 

Mr.  Oeorge  T.  Baggs,  for  Respondent. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

Action  to  recover  $6  damages  for  trespass  and  $280  penalty 
for  the  wrongful  rescue  of  fourteen  head  of  trespassing  animals. 
The  cause  originated  in  a  justice  of  the  peace  court,  was  ap- 
pealed to  the  district  court,  and  from  a  judgment  therein  favor- 
able to  the  plaintiff,  the  defendant  has  prosecuted  this  appeal. 

1.  Section  2091  of  the  Revised  Codes  provides  a  penalty  *'of 
not  less  than  five  nor  more  than  twenty-five  dollars  for  each 
animal''  wrongfully  rescued  from  one  upon  whose  premises  such 
animals  are  trespassing,  and,  since  the  complaint  discloses  that 
fourteen  animals  were  rescued,  it  is  contended  that  the  justice 
of  the  peace  court  had  no  jurisdiction  because  plaintiff  might 
have  recovered  $350,  the  maximum  penalty  prescribed.  Sub- 
division 4  of  section  6286,  Revised  Codes,  reads  as  follows: 
[1]  '*The  justice  courts  have  jurisdiction:  •  •  •  (4)  In 
actions  for  a  fine,  penalty,  or  forfeiture,  not  exceeding  three  hun- 
dred dollars,  given  by  statute,  or  the  ordinance  of  an  incor- 
porated city,  or  town.  •  •  •  "  The  meaning  intended  to 
be  conveyed  by  this  statute  is  that  the  jurisdiction  of  the  jus- 
tice of  the  peace  court  extends  to  an  action  for  the  recovery  of 
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a  fine,  penalty,  or  forfeiture  given  by  statute  or  ordinance,  where 
the  amount  in  controversy  does  not  exceed  $300.  Under  such 
a  statute  the  jurisdiction  of  the  court  is  not  dependent  upon  the 
amount  which  plaintiff  might  recover,  but  upon  the  amount 
which  he  demands.  This  question  has  been  determined  so  often 
that  it  is  now  beyond  the  range  of  controversy.  (11  Cyc.  775; 
1  Ency.  PI.  &  Pr.  703;  Brown  on  Jurisdiction,  2d  ed.,  sec.  19b.) 
The  principle  of  the  rule  is  recognized  by  the  Ck)de  (sec.  7052, 
Eev.  Codes),  which  allows  the  prevailing  party  to  remit  any 
excess  over  the  amount  fixed  as  the  limit  of  the  jurisdiction  of  a 
justice  of  the  peace  court. 

2.  In  the  justice's  court  the  defendant  interposed  a  demurrer 
for  misjoinder  of  causes  of  action,  and  now  contention  is  made 
that  the  objection  raised  should  have  been  sustained.  Section 
[2]  7008,  Revised  Codes,  provides  that  a  defendant  in  a  jus- 
tice of  the  peace  court  may  demur  to  the  complaint  upon  any 
ground  of  demurrer  enumerated  in  the  district  court  Practice 
Act,  except  the  one  ground  '*that  causes  of  action  have  been  im- 
properly united."  In  this  exception  is  disclosed  the  legislative 
design  to  make  the  justice  of  the  peace  court  a  forum  serviceable 
to  the  people,  where  litigation  may  proceed  without  the  aid  of 
attorneys  or  those  familiar  with  the  rules  of  pleading,  and  to 
encourage  the  assertion  by  a  party  of  all  existing  claims  in  one 
action  and  avoid  multiplicity  of  suits.  The  legislature  thus 
opened  the  way  for  the  joinder,  in  one  complaint,  of  all  the  causes 
of  action  which  a  plaintiff  has  against  his  adversary,  provided 
only  that  they  be  of  such  character  that  the  justice  of  the  peace 
court  has  jurisdiction  of  each  of  them,  and  that  the  aggregate 
of  the  demands  does  not  exceed  $300.  The  language  employed 
in  Oppenheimer  v.  Regan,  32  Mont.  110,  79  Pac.  695,  is  to  be 
understood  in  the  light  of  the  facts  of  that  case.  There  was  not 
any  question  of  misjoinder  involved,  and  this  court's  observation 
upon  subdivision  4,  sec.  66,  Code  of  Civil  Procedure  (now  sub- 
division 4  of  section  6286,  above),  was  designed  to  characterize 
a  single  cause  of  action  which  might  arise  under  that  statute. 
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and  was  not  intended  to  establish  a  role  that  such  a  cause  of 
action  cannot  be  joined  with  any  other. 
The  judgment  is  affirmed. 

Mb.  Chief  Justice  Bbantly  and  Mb.  Justice  Sannbb  concur. 
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DAHMEE,  Respondent,  v.  NORTHERN  PACIFIC  RAILWAY 

COMPANY  bt  al.,  Appellants. 

(No.  3,278.) 
(Snbmitted  September  20,  1913.    Decided  October  25,  1913.) 

[136  Pac.  1059.] 

Personal  Injuries — Railroads — Stations — Duty  to  Keep  Look- 
out— Technical  Trespassers — Last  Clear  Chance  Doctrine — 
Through  Trains — Discovery  of  Peril — Insufficient  Evidence. 

Personal  Injuries — ^Railroads — ^Last  Clear  Chance  Doctrine — ^When  AppU- 
cable. 

1.  A  ease  calling  for  the  application  of  the  last  clear  chance  doctrine, 
in  a  personal  injury  action,  must  embody  the  following  three  elements 
which  must  concur:  (1)  The  exposed  condition  brought  about  by  the 
negligence  of  the  person  injured;  (2)  the  actual  discovery  by  the  de- 
fendant of  the  perilous  situation  of  the  person;  and  (3)  defendant's 
failure  to  thereafter  use  ordinary  care  to  avert  the  injury;  hence  the 
doctrine  was  inapplicable  where  the  first  requisite,  i.  e,,  antecedent  negli- 
gence on  the  part  of  the  injured  person,  was  lacking. 

[As  to  application  of  last  clear  chance  rule  to  persons  standing  or 
walking  close  to  railroad  track,  see  note  in  Ann.  Gas.  1912B,  1242.  As 
to  concurrent  negligence  of  plaintiff  as  defeating  recovery  under  last 
dear  ehancA  doctrine,  see  note  in  Ann.  Cas.  1912B,  888.] 

Same. 

2.  The  rule  of  the  last  clear  chance  as  stated  in  paragraph  1,  supra, 
does  not  impose  upon  the  defendant  in  a  persons!  injury  action  the 
obligation  to  maintain  a  lookout  at  all  times  to  discover  anyone  who 
may  be  in  a  position  of  peril,  but  includes  those  cases  in  which  actual 
discovery  of  the  peril  is  a  just  inference  from  the  evidence,  though 
denied  by  defendant,  as  well  as  those  in  which  the  discovery  is  admitted 
or  not  denied,  and  liability  is  sought  to  be  avoided  on  other  grounds. 

Same — ^Railroads — Stations — Duty  to  Maintain  Lookout. 

3.  A  railway  company  must,  under  penalty  of  liability  for  resultant 
injury  because  of  failure  of  duty  in  this  regard,  use  special  care  and 
watchfulness  in  the  running  of  its  trains  when  approaching  points  along 
its  line  where  the  presence  of  persons,  especially  in  larg^  numbersi  may 
reasonably  be  anticipated. 
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Same — Technical  Trespassers — Duty  of  Railways. 

4.  Notwithstanding  one  who  goes  upon  the  premises  of  a  railway  com- 
pany at  its  invitation  to  transact  business  with  it  or  to  meet  a  person 
on  an  incoming  train  is  technically  a  trespasser  if  he  gets  upon  the 
track  at  places  at  which  crossings  are  not  provided,  the  company  must 
use  reasonable  precaution  to  avoid  injuring  him. 

Same — ^Bailways  may  Run  Through-trains — Notice  to  Public. 

5.  A  railway  company  may  run  through-trains  which  stop  only  at 
principal  stations,  and  persons  desiring  to  know  when  and  where  such 
trains  stop  must  ascer&in  the  information  from  its  agents,  and  con- 
duct themselves  accordingly,  it  not  being  incumbent  upon  a  carrier  to 
bring  home  to  the  public  notice  of  such  matters. 

Same — ^Limitation  of  Duty  to  Keep  Lookout. 

6.  The  duty  of  a  railroad  company  to  keep  a  lookout  for  persons  when 
running  a  tiirough- train  past  stations  at  remote  and  out  of  the  way 
places  must  be  measured  by  the  character  of  such  places,  the  time  of 
the  day  or  night  when  they  are  reached,  and  other  like  circumstances. 

[As  to  duty  of  railroad  company  to  trespassers  on  track,  see  note  la 
80  Am.  St.  Rep.  53.] 

Same. 

7.  Held,  under  the  rule  declared  in  paragraph  6^  9wpra,  that  defend- 
ant railway  company  was  under  no  greater  obligation  to  keep  a  lookout 
at  a  station  which  was  passed  by  one  of  its  through-trains  at  an  early 
hour  in  the  morning,  when  it  could  not  reasonably  be  anticipated  that 
persons  were  present  to  become  passengers  or  engage  in  the  transaction 
of  business  with  its  agent,  than  it  was  in  the  open  country  or  at  any 
other  place  at  which  persons  were  not  expected  to  be. 

Same — Discovery  of  Peril — Evidence— Insufficiency. 

8.  Evidence  held  insufficient  to  justify  the  conclusion  that  defendant 
locomotive  engineer  discovered  the  position  of  plaintiff — ^who,  while 
waiting  at  about  1  o'clock  in  the  morning  for  the  arrival  of  a  passenger 
train  at  a  small  station  where  it  was  not  scheduled  to  stop,  and  which 
he  had  no  reason  to  think  would  stop  other  than  information  to  that 
effect  by  a  friend,  had  been  beaten  into  partial  insensibility  by  thugs 
and  fallen  upon  the  tracks,  where  he  was  run  over  while  endeavoring  to 
erawl  to  safety — ^in  time  to  avoid  injuring  him. 

Appeal  from  District  Court,  Yellowstone  County.  Oeo.  W, 
Pierson,  Judge. 

Action  by  John  Dahmer  against  the  Northern  Pacific  Bail- 
way  Company  and  Michael  McDonough.  Plaintiff  had  judg- 
ment, and  defendants  appeal  from  it  and  an  order  denying  them 
a  new  trial.    Reversed  and  remanded  for  new  trial. 

Messrs.  Ounn,  Rasch  &  Hall,  and  Mr.  W.  M.  Johnston,  for 
Appellants,  submitted  a  brief.  Mr.  Carl  Rasch  argued  the  caujse 
orally. 

The  question  is  presented  on  this  appeal  whether  a  liability  for 
damages   exists   under  the   doctrine   of   '^ast  clear   chance/' 
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where  a  person  is  injured  upon  a  railroad  track,  at  a  place  where 
he  has  no  right  to  be,  and  where  his  presence  could  not  be  reason- 
ably expected  or  anticipated,  because  of  the  failure  of  the  en- 
gineer in  charge  of  the  train  to  discover  such  person's  position 
and  peril  upon  the  track  in  time  sufficient  to  stop  the  train 
and  avoid  injuring  him.  It  is  of  no  importance  how  plaintiff 
got  upon  the  track,  because,  in  the  absence  of  actionable  negli- 
gence on  the  part  of  the  engineer,  it  is  immaterial  whether  his 
being  there  was  voluntary  or  due  to  "some  circumstance  beyond 
his  control,"  as  no  recovery  can  be  had  in  either  case.  (2 
Thompson  on  Negligence,  sec.  1792;  Missouri  Pac.  Ry.  Co.  v. 
Brown  (Tex.),  18  S.  W.  670;  Gulf  C.  &  8.  F.  Ry.  Co.  v.  Bolton, 
2  Ind.  Ter.  463,  51  S.  W.  1085 ;  Oklahoma  City  R.  Co.  v.  Barkett, 
30  Okl.  28,  118  Pac.  350;  O'Keefe  v.  Chicago  etc.  R.  Co.,  32 
Iowa,  467.)  Whatever  the  duty  of  the  defendant  engineer  may 
have  been  to  discover  a  person  crossing  the  track  in  a  proper 
manner  and  for  a  lawful  purpose  in  going  to  or  returning  from 
the  station,  no  such  duty  rested  upon  him  with  respect  to  the 
plaintiff  lying  upon  the  track  at  a  place  where  he  had  no  right 
to  be,  and  in  a  position  that  could  not  have  been  reasonably 
expected  or  anticipated.  {Kelly  v.  Michigan  Cent.  R.  Co.,  65 
Mich.  186,  8  Am.  St.  Rep.  876,  31  N.  W.  904 ;  Cleveland  etc.  Ry. 
Co.  V.  Marsh,  63  Ohio  St.  236,  52  L.  R.  A.  142,  58  N.  E.  821 ; 
Ryerson  v.  Bathgate,  67  N.  J.  L.  337,  57  L.  R.  A.  307,  51  Atl. 
708 ;  Pennsylvania  R.  Co.  y.  Martin,  111  Fed.  586,  55  L.  R.  A. 

361,  49  C.  C.  A.  474 ;  Diebold  v.  Pennsylvania  R.  Co.,  50  N.  J.  L. 
478,  14  Ati.  576;  Price  v.  Pecos  VaUey  etc.  Ry.  Co.,  15  N.  M. 
348,  110  Pac.  565 ;  Chicago  R.  I.  &  P.  Ry.  Co.  v.  Eininger,  114 
111.  79,  29  N.  E.  196 ;  Neely  v.  Charlotte  etc.  R.  R.  Co.,  33  S.  C. 
136,  11  S.  E.  636;  St.  Louis  etc.  Ry.  v.  Monday,  49  Ark.  257,  4 
S.  W.  782;  Carrington  v.  Louisville  etc.  R.  Co.,  88  Ala.  472,  6 
South.  910 ;  Texas  etc.  Ry.  Co.  v.  Hare,  4  Tex.  Civ.  App.  18,  23 
S.  W.  42 ;  Sindlinger  v.  Kansas  City,  126  Mo.  315,  26  L.  R.  A. 
723,  28  S.  W.  857 ;  Newport  News  cfe  M.  V.  Co.  v.  Howe,  52  Fed. 

362,  3  C.  C.  A.  121 ;  see,  also,  Lynch  v.  Oreat  Northern  R.  Co., 
38  Mont.  511,  100  Pac.  616;  Carman  v.  Montana  Central  R.  Co., 
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32  Mont.  137,  79  Pac.  690 ;  Egm  v.  Montcma  Central  By.  Co,,  24 
Mont.  569,  63  Pac.  831 ;  DriscoU  v.  Clarh,  32  Mont.  172,  80  Pac. 
1,  373;  Southern  Ry,  Co,  v.  Drake,  166  Ala.  540,  51  South.  996.) 
The  doctrine,  **held  by  a  few  courts  only,"  imposing  liability 
where  discovery  **  might  have  ".been  made  by  the  exercise  of 
ordinary  care  is  ** incapable  of  vindication  upon  principle."  (2 
Thompson  on  Negligence,  sec.  1711.) 

Reasonable  care  to  avoid  injury  after  discovery  of  plaintiff's 
position  and  peril  was  all  the  law  demanded.  A  duty  to  dis- 
cover is  not  imposed  in  cases  of  this  kind.  The  first  duty  of 
defendant  engineer  was  that  which  he  owed  to  the  passengers 
in  his  charge  upon  the  train;  and  as  to  them,  he  was  required 
to  ''use  the  utmost  care  and  diligence  for  their  safe  carriage" 
(Rev.  Codes,  sec.  5300;  Bemis  v.  Connecticut  etc.  B,  B,  Co., 
42  Vt.  375,  1  Am.  Rep.  339) ;  and  in  order  to  perform  his  full 
duty  to  them,  it  was  incumbent  upon  him  not  only  to  watch 
the  track,  but  the  order  board  at  the  station  and  the  junction 
switch  beyond  the  station  as  well.  In  Chesapeake  dk  0,  B,  Co.  v. 
Farrow's  Admx,,  106  Va.  137,  10  Ann.  Cas.  12,  55  S.  E.  569, 
it  was  held  that  where  the  circumstances  were  such  that  the  duty 
to  keep  a  lookout  was  owing  to  the  injured  person,  which  was  not 
required  in  the  case  at  bar,  no  negligence  could  be  predicated 
upon  the  failure  to  observe  a  person  upon  the  track  in  time  to 
avoid  striking  him,  if  the  person  in  charge  of  the  train  and  the 
engine  was  at  the  time  ''engaged  in  the  performance  of  a  neces- 
sary duty  which  he  could  not  neglect."  (See,  also,  Howard  v. 
LouisviUe  etc.  By.  Co.,  67  Miss.  247,  19  Am.  St.  Rep.  302,  7 
South.  216;  O'Brien  v.  Wisconsin  Cent.  B.  Co,,  119  Wis.  7,  96 
N.  W.  424;  Bogers  v.  Georgia  B,  B.  Co.,  100  Qa.  699,  62  Am. 
St  Rep.  351,  28  S.  E.-  457;  Eddy  v.  Sedgwick  (Tex.),  18  S.  W. 
564;  Brammer's  Admr.  v.  Norfolk  etc.  B,  Co.,  104  Va.  50,  51 
8.  E.  211.) 

Messrs,  Walsh,  Nolan  dk  Scallon,  for  Respondent,  submitted  a 
brief;  Mr.  C,  B.  Nolan  argued  the  cause  orally. 

The  respondent  at  the  railway  station  to  meet  a  passenger  on 
the  incoming  train  was  there  in  such  a  capacity  that  the  comr 


156       Dahhsb  v.  Nobthebn  Pac.  By.  Co.  bt  al.     [Oct.  T.  '13 

pany  owed  him  the  duty  of  exercising  reasonable  care  for  his 
safety.  '' Persons,  however,  having  duties  to  perform  incidental 
to  the  departure  and  arrival  of  passengers,  and  all  persons  hav- 
ing business  with  the  company,  such  as  shippers  and  consignees 
of  freight,  are  entitled  to  the  use  of  the  company's  premises, 
and  are  entitled  to  the  same  protection  as  passengers  from  injury 
while  thereon."  (Thompson  on  Negligence,  sec.  2686;  23  Am.  & 
Eng.  Ency.  of  Law,  736 ;  33  Cyc.  762 ;  White  on  Personal  Injuries 
on  Railroads,  sec.  867;  Rowley  v.  Chicago,  M.  &  St,  P.  R.  Co., 
135  Wis.  208,  115  N.  W.  865 ;  Dowd  v.  Chicago,  M.  &  St.  P.  Ry. 
Co.,  84  Wis.  105,  36  Am.  St.  Bep.  917,  20  L.  K.  A.  527,  54  N.  W. 
24 ;  Hamilton  v.  Texas  &  Pac.  Ry.  Co.,  64  Tex.  251,  53  Am.  Bep. 
756 ;  Atchison  etc.  Ry.  Co.  v.  Cogswell,  23  Okl.  181,  20  L.  B.  A. 
(n.  s.)  837,  99  Pac.  923;  Chesapeake  &  0.  R.  Co.  v.  Fortune, 
107  Va.  412,  59  S.  E.  1095 ;  Texas  &  Pac.  Ry.  Co.  v.  Best,  66 
Tex.  116,  18  S.  W.  224 ;  Denver  &  R.  R.  Co.  v.  Spencer,  27  Colo. 
313,  51  L.  B.  A.  121,  61  Pac.  606 ;  Winscott  v.  Chicago  &  A.  R. 
Co.,  151  Mo.  App.  378,  131  S.  W.  749 ;  LouisviUe  &  N.  R.  Co. 
V.  Smith,  135  Ky.  462,  122  S.  W.  806 ;  Union  Depot  &  Ry.  Co. 
V.  Londoner  (Colo.),  114  Pac.  316;  Dowd  v.  Chicago  M.  d  St. 
P.  R.  Co.,  84  Wis.  105,  36  Am.  St.  Bep.  917,  20  L.  B.  A.  527,  54 
N.  W.  24;  Elliott  on  Bailroads,  2d  ed.,  sec.  1256.)  The  re- 
spondent, then,  was  at  the  station  not  as  a  trespasser,  but  as  one 
to  whom  the  company  and  its  employees  owed  the  duty  of  ex- 
ercising reasonable  care  to  see  that  he  was  not  injured.  Injured 
on  the  platform,  through  its  failure  to  exercise  this  care,  he 
could  recover.  Is  he  placed  in  a  more  unfavorable  situation  by 
being  upon  the  track  without  any  fault  of  hist  We  contend  that 
he  is  not,  and  we  contend  likewise  that,  in  connection  with  his 
being  upon  the  track,  as  he  was,  he  was  .in  no  manner  negli- 
gent. A  trespasser  is  one  who  does  an  unlawful  act  or  a  lawful 
act  in  an  unlawful  manner  to  the  injury  of  the  person  or  prop- 
erty of  another.  {Little  v.  State,  89  Ala.  99,  8  South.  82.)  A 
trespasser  is  a  wrongdoer.  {Sfnalley  v.  Southern  Ry.  Co.,  57 
S.  C.  243,  35  S.  E.  489.)  A  person  not  sui  juris  cannot  be  a 
trespasser  in  the  legal  signification  of  the  term.     {Barre  v. 
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Reading  City  Passenger  By.,  155  Pa.  170,  26  Atl.  99.)  It  is 
well  to  bear  in  mind  that  the  respondent  was  upon  the  traok 
without  fault  on  his  part,  and  so  being  there,  the  company 
and  its  employees  owed  him  the  duty  of  exercising  reasonable 
diligence  to  prevent  the  infliction  of  injury  upon  him.  (Bourreit 
V.  Chicago  &  N,  W,  By.  Co.  (Iowa),  121  N.  W.  380;  Brackeit, 
Admr.,  v.  Louisville  iSs  N.  B.  Co.,  33  Ky.  Law  Rep.  921,  111 
S.  W.  710 ;  International  &  O.  N.  B.  Co.  v.  Jackson,  41  Tex.  Civ. 
App.  51,  90  S.  W.  918.) 

Most  of  the  cases  cited  in  appellants'  brief  discuss  the  doc- 
trine of  the  last  clear  chance,  as  applied  to  trespassers.  Appel- 
lants assume  as  an  admitted  fact  that  the  respondent  was  a 
trespasser,  but,  as  shown,  this  is  an  assumption  that  cannot  be  sus- 
tained. For  the  sake  of  argument,  however,  and  more  for  the 
purpose  of  discussing  the  doctrine  in  the  abstract,  we  wish  to 
sttite  a  consideration  of  the  cases  of  Melzner  v.  Northern  Pac.  B. 
Co.,  46  Mont.  162, 127  Pac.  146,  and  Haddox  v.  Northern  Pac.  B. 
Co.,  46  Mont.  185,  127  Pac.  152,  justifies  the  assumption  that,  in 
the  case  of  one  guilty  of  negligence  to  whom  a  duty  is  owing, 
the  doctrine  announced  in  the  Neary  Case  {Neary  v.  Northern 
Pac.  B.  Co.,  37  Mont.  461,  19  L.  R.  A.  (n.  s.)  446,  97  Pac.  944) 
is  the  rule  in  this  jurisdiction,  and  as  to  a  trespasser  the  fixed 
rule  has  not  yet.been  declared.  For  the  purpose  of  settling  the 
question  in  this  jurisdiction,  we  insist  that,  in  the  application 
of  the  doctrine  of  the  last  clear  chance,  as  applied  to  a  tres- 
passer on  a  railroad  track  where  persons  are  expected  to  be,  it 
would  be  barbarous  to  hold  that  an  engineer  may  be  permitted 
to  operate  his  train  without  any  duty  resting  on  him  to  look 
ahead,  so  as  to  protect  those  who  may  be  on  the  track,  operating 
as  he  does  so  deadly  a  contrivance  as  a  moving  locomotive.  The 
overwhelming  weight  of  authority  in  this  country  and  in  Eng- 
land is  to  the  effect  that  no  duty  to  look  out  obtains  where  the 
presence  of  a  trespasser  is  not  anticipated,  as  in  the  case  of 
running  in  the  country;  but  where  trespassers  are  anticipated, 
equally  true  is  it  that  the  overwhelming  weight  of  authority  is 
to  the  effect  that  the  duty  to  look  out  obtains.    The  supreme 
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court  of  Missouri,  in  Eppstein  v.  Missouri  Pac.  B.  Co,,  197  Mo. 
720,  94  S.  W.  967,  said :  '  *  Where  the  trespasser  is  on  the  track 
in  a  place  where  the  company  has  reason  to  anticipate  the 
presence  of  persons,  it  owes  him  a  lookout  duty."  (See,  also, 
Chesapeake  &  0.  R.  Co.  v.  Nipp,  125  Ky.  49,  100  S.  W.  246; 
Garner  v.  Trumbull,  94  Fed.  321,  36  C.  C.  A.  361 ;  Johnson  v. 
Louisville  &  N.  R.  Co.,  122  Ky.  487,  91  S.  W.  707;  Fleming  v. 
Louisville  &  N.  R.  Co.,  106  Tenn.  374,  61  S.  W.  58 ;  Texas  Mid- 
land Co.  V.  Crowder,  25  Tex.  Civ.  App.  536,  64  S.  W.  90; 
Chesapeake  &  0.  R.  Co.  v.  Rodgers,  100  Va.  324,  41  S.  E.  732.) 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

A  jury  having  returned  a  verdict  for  damages  against  the  de- 
fendants for  a  personal  injury  alleged  to  have  been  inflicted  upon 
plaintiff  through  their  negligence,  they  have  appealed  from  the 
judgment  entered  thereon  and  an  order  denying  them  a  new 
trial.  The  accident  occurred  at  Huntley,  a  small  village  in 
Yellowstone  county,  at  the  junction  of  the  Chicago,  Burlington 
&  Quincy  Railway  with  that  of  the  defendant  railway  company. 
Both  roads  extend  east  and  west  through  the  village,  the  com- 
panies making  use  of  the  same  depot  or  station,  the  track  of  the 
defendant  company,  with  platform  for  the  receipt  of  freight  and 
the  accommodation  of  passengers,  being  on  the  side  toward  the 
north,  that  of  the  other  company  on  the  side  toward  the  south. 
Immediately  north  of  the  defendant  company's  track  is  a  drive- 
way of  ordinary  width,  and  persons  going  to  or  coming  from  the 
station  on  that  side  are  compelled  to  cross  the  driveway  and  the 
track.  For  the  accommodation  of  those  who  approach  the  sta- 
tion on  foot  the  defendant  company  has  provided  a  gravel  or 
cinder  path  extending  from  the  principal  street  of  the  village 
to  the  north  line  of  the  railway.  From  the  end  of  the  path 
the  waiting-room,  which  is  at  the  west  end  of  the  station  build- 
ing, is  reached  by  going  directly  south  to  the  east  end  of  the 
platform  and  thence  west,  or  by  going  southwest  to  the  platform 
to  a  point  in  front  of  the  door  opening  into  the  waiting-room. 
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These  lines  of  travel  are  used  indifferently.  The  evidence  does 
not  disclose  how  those  who  come  and  go  by  conveyances  reach 
the  station,  but  there  is  some  basis  for  the  inference  that  they 
most  alight  at  the  driveway  and  gain  the  station  by  crossing 
the  track.  So  far  as  the  record  shows,  access  to  it  can  be  gained 
only  in  the  way  stated.  At  the  time  of  the  accident  the  plain- 
tiff was  temporarily  in  the  village  of  Huntley  on  business  and 
was  stopping  at  a  hotel  north  of  the  station.  On  the  evening 
before  it  occurred  he  was  expecting  his  mother  to  arrive  on  a 
train  designated  as  No.  4,  due  from  the  west  at  about  8  o'clock. 
He  ascertained,  however,  that  No.  4,  being  several  hours  late, 
would  not  arrive  until  after  midnight.  He  was  also  expecting 
to  meet  a  business  acquaintance  who  he  claimed  was  to  arrive 
on  a  train  designated  as  No.  3,  from  the  east,  which  was  due 
at  1 :18  o'clock.  Accordingly,  he  went  to  the  station  some  fifteen 
or  twenty  minutes  after  midnight.  Having  found  that  No.  4 
would  not  arrive  until  some  two  and  a  half  hours  later,  ^he 
remained  awaiting  the  arrival  of  No.  3.  As  this  train  ap- 
proached he  stood  on  the  east  end  of  the  platform  observing  it. 
When  it  was  yet  at  a  distance  of  eight  or  nine  hundred  feet 
from  the  station  someone  dealt  him  from  behind  a  heavy  blow 
upon  the  head,  from  which  he  staggered  and  fell  from  the  plat- 
form upon  the  rails,  being  for  the  moment  ** partially  stunned." 
While  he  was  in  the  act  of  crawling  off  the  track  toward  the 
north,  the  train  came  upon  him  inflicting  such  injuries  that  he 
thereby  suffered  the  loss  of  both  feet.  To  this  narrative  may  be 
added  the  statement  of  the  plaintiff  as  to  his  situation  at  the 
moment  he  was  caught  by  the  train :  That  in  his  effort  to  escape 
he  had  gotten  clear  of  the  rail  except  his  right  foot,  and  that 
as  he  was  drawing  it  over  it  was  caught  by  a  piece  of  wire  lying 
near  the  rail,  which  caused  a  delay  of  a  few  seconds — a  sufficient 
time  to  allow  the  wheels  to  catch  him.  The  left  foot,  he  stated, 
must  have  been  drawn  under  the  wheels  as  he  was  rolled  over  by 
the  impact  of  the  wheels  with  his  right  foot.  That  this  account 
is  probably  correct  finds  support  in  the  fact  that  on  the  follow- 
ing morning  witnesses  who  went  to  look  over  the  ground  found 
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a  wire  lying  near  the  north  rail  along  the  side  of  the  path  lead- 
ing from  the  platform  where  the  plaintiff  was  picked  up  after 
the  train  had  passed,  and  also  by  the  fact  that  his  right  foot 
was  crushed  at  the  ankle,  whereas  his  left  foot  was  crashed  at 
the  instep. 

The  complaint  alleges  that  the  defendant  company  was  goilty 
of  negligence  in  permitting  the  wire  to  remain  where  it  was, 
inasmuch  as  it  must  have  known  that  the  wire  was  there  and 
that  it  was  a  source  of  danger  to  persons  going  to  and  from  the 
station.  But  during  the  trial  the  issues  in  this  behalf  were 
eliminated  from  the  cas^.  The  specific  charge  upon  which  re- 
covery was  had  is  the  following:  **That  the  said  defendant  Mc- 
Donough,  so  acting  as  engineer  as  aforesaid,  in  the  exercise  of 
reasonable  care  and  diligence,  could  have  seen  plaintiff  so  upon 
said  track,  as  aforesaid,  and  plaintiff  alleges,  on  information 
and  belief,  that  the  said  McDonough  did  see  him  on  said  track 
as  aforesaid,  in  seasonable  time  to  have  stopped  said  locomotive 
and  train  so  as  to  avoid  striking  plaintiff,  but  the  defendant  com- 
pany, acting  through  the  said  McDonough  as  engineer,  and  the 
said  defendant  McDonough,  wholly  failed  and  neglected  to  stop 
said  locomotive  engine  and  train,  and  carelessly  and  negligently 
drove  and  ran  said  locomotive  engine  and  train  upon  and  over 
said  plaintiff,  so  on  said  track  es  aforesaid,  thereby  crushing 
both  of  his  feet  to  such  an  extent  that  it  became  necessary  to 
amputate  the  same,  which  was  thereafter  done." 

Counsel  for  defendants  open  the  argument  in  their  brief  with 
the  following  statement:  ''The  question  is  presented  on  this  ap- 
peal whether  a  liability  for  damages  exists  under  the  doctrine  of 
'last  clear  chance,'  where  a  person  is  injured  upon  a  railroad 
track,  at  a  place  where  he  has  no  right  to  be  and  where  his  pres- 
ence could  not  be  reasonably  expected  or  anticipated,  because 
of  the  failure  of  the  engineer  in  charge  of  the  train  to  discover 
such  person's  position  and  peril  upon  the  track  in  time  sufficient 
to  stop  the  train  and  avoid  injuring  him."  Assuming  the  posi- 
tion that  plaintiff  was  a  trespasser  upon  the  defendant  com- 
pany's  track,  and  that  the  evidence  fails  to  show  that  the  en- 
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gineer  actually  discovered  his  presence  there,  they  insist  that 
the  trial  court  should  have  directed  a  verdict  for  the  defendants, 
hecause  the  duty  to  adopt  any  precaution  to  avoid  injuring  the 
plaintiff  did  not  arise.  They  thus  rely  upon  the  rule  of  the 
last  clear  chance.  Counsel  for  plaintiff  insist  that  this  rule  has 
no  application  to  the  case,  but  that  the  plaintiff,  having  gone 
to  the  station  to  meet  his  mother  and  having  remained  there 
to  meet  his  friend  who  was  to  arrive  on  train  No.  3,  he  was  there 
rightfully  because  there  upon  the  invitation  of  the  defendant 
company,  and  hence  that  under  the  rule  that  it  is  the  duty  of 
a  railway  company  to  anticipate  the  presence  of  persons  about 
lis  stations  when  a  train  is  arriving,  including  those  who  go  to 
meet  an  incoming  passenger  as  well  as  those  who  accompany  a 
departing  one,  and  to  exercise  ordinary  care  for  their  safety, 
the  engineer  was  under  obligation  to  keep  a  constant  lookout  to 
discover  plaintiff's  position  and  thus  to  avoid  injuring  him. 
They  also  argue  that  the  evidence  shows  conclusively  that  the 
engineer  must  actually  have  discovered  the  peril  of  plaintiff  in 
time  to  stop  the  train,  and  hence  that  the  defendants  are  liable 
[1]  even  under  the  rule  invoked  by  counsel.  The  court  was  of 
the  opinion  that  the  rule  of  the  last  clear  chance  is  applicable, 
as  is  shown  by  the  following  instruction,  which  discloses  the 
theory  of  the  charge  submitted:  "You  are  instructed  that  in 
this  case  if  the  engineer  discovered,  or  in  the  exercise  of  reason- 
able diligence  could  have  discovered,  the  position  of  the  plaintiff 
on  the  track,  if  you  find  that  he  was  upon  the  track  in  the 
manner  in  which  he  says  he  was,  and  it  was  apparent  to  the 
engineer  that  the  plaintiff  could  not  escape  from  the  track  so  as 
to  avoid  being  run  over,  the  duty  became  imperative  upon  him 
to  use  all  reasonable  care  to  avoid  running  over  the  plaintiff 
or  injuring  him,  and  if  he  did  not  do  so  and  the  plaintiff  was 
injured,  then  the  defendants  under  such  circumstances  would 
be  liable  for  the  injuries  inflicted."  Counsel  find  no  fault  with 
the  statement  of  the  rule  as  embodied  in  the  instruction.  It 
*  may  be  remarked,  however,  that  the  rule  is  limited  in  its  ap- 
plication to  those  oases  only  in  which  the  plaintiff,  or  the  person 
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injured  or  his  property,  has  by  hia  own  act  been  exposed  to 
injury  at  the  hands  of  the  defendant,  and  the  defendant,  after 
discovering  the  situation  of  the  person  or  property  in  time,  has 
failed  to  use  ordinary  care  to  avert  the  injury.  (1  Thompson 
on  Negligence,  sec.  228.)  A  ease  calling  for  its  application  em- 
bodies three  elements,  viz.:  (1)  The  exposed  condition  brought 
about  by  the  negligence  of  plaintiff  or  the  person  injured;  (2) 
the  actual  discovery  by  the  defendant  of  the. perilous  situation 
of  the  person  or  property,  in  time  tt  avert  injury;  and  (3)  the 
failure  of  defendant  thereafter  to  use  ordinary  care  to  avert 
the  injury.  All  of  these  elements  must  concur,  else  the  rule 
has  no  application,  and  liability  must  be  predicated  upon  the 
failure  of  defendant  to  discharge  toward  the  person  injured  or 
his  property,  some  other  duty  imposed  by  law  under  the  facts 
of  the  particular  case  as  they  are  made  to  appear.  The  duty 
imposed  by  it  is,  not  to  use  ordinary  care  to  discover  the  peril 
and  also  to  avert  the  threatened  injury,  but  to  avert  the  injury 
after  the  perilous  situation  is  actually  discovered.  It  is  noth- 
ing more  than  a  qualification,  by  way  of  exception,  to  the  general 
rule  that- negligence  on  the  part  of  plaintiff  which  proximately 
contributes  to  his  injury  will  bar  his  recovery.  So  the  rule 
IS  understood  and  applied  by  the  courts  generally.  {Ddvies  v. 
Harm,  10  Mees.  &  W.  546;  Grand  Trunk  Ry.  Co.  v.  Ives,  144 
U.  S.  408,  36  L.  Ed.  485,  12  Sup.  Ct.  Rep.  679 ;  Inlamd  &  Seor 
hoard  Coasting  Co.  v.  Tolson,  139  U.  S.  551,  35  L.  Ed.  270,  11 
Sup.  Ct.  Rep.  653;  Austin  v.  New  Jersey  Steamboat  Co.,  43 
N.  Y.  75,  3  Am.  Rep.  663 ;  Northern  Central  Ry.  Co.  v.  State, 
29  Md.  420,  96  Am.  Dee.  545 ;  Vicksburg  etc.  Ry.  Co.  v.  Paiton, 
31  Miss.  156,  66  Am.  Dec.  552 ;  Ctdlen  v.  Baltimore  etc.  R.  Co., 
8  App.  D.  C.  69;  Western  Maryland  R.  Co.  v.  Kehoe,  83  Md. 
434,  35  Atl.  90 ;  Omaha  St.  Ry.  Co.  v.  Cameron,  43  Neb.  297,  61 
N.  yf.  606 ;  see,  also,  1  Thompson  on  Negligence,  sec.  238 ;  2  Id., 
sec.  1735.)  This  court  recognized  and  applied  the  rule  in  Egan 
V.  Montana  Central  Ry.  Co.,  24  Mont.  569,  63  Pac.  831 ,  Driscoll 
V.  Clark,  32  Mont.  172,  80  Pac.  1,  373,  and  Neary  v.  Northern 
Pacific  R.  Co.,  37  Mont.  461,  19  L.  R.  A.  (n.  s.)  446,  97  Pac,  944. 
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In  the  course  of  the  argument  in  the  opinion  in  the  last 
[2]  cafie,  in  stating  the  qualification  of  the  general  rule,  it  was 
said:  "The  general  rule  that  one's  own  negligence  in  such  case 
precludes  recovery  is  subject  to  the  qualification  that,  where 
the  defendant  has  discovered,  or  should  have  discovered,  the 
peril  of  the  plaintiff's  or  deceased's  position,  and  it  is  apparent 
that  he  cannot  escape  therefrom  or  for  any  reason  does  not 
make  an  effort  to  do  so,  the  duty  becomes  imperative  for  the 
defendant  to  use  all  reasonable  care  to  avoid  the  injury ;  and  if 
this  is  not  done,  he  becomes  liable,  notwithstanding  the  negli- 
gence of  the  injured  party."  The  expression  '*or  should  have 
discovered,"  as  used  in  this  passage,  seems  to  have  been  under- 
stood by  some  members  of  the  profession  in  this  state  to  imply 
an  obligation  on  the  part  of  the  defendant  to  maintain  a  look- 
out at  all  times,  to  discover  anyone  who  may  be  in  a  position 
of  peril,  as  well  as  to  exercise  due  care  thereafter  to  avoid  in- 
juring him,  and  that  by  an  omission  of  this  duty  liability  would 
arise  for  any  injury  caused  thereby.  The  use  of  the  expression 
was  unfortunate  and  perhaps  justifies  the  doubt  entertained  as 
to  the  application  this  court  would  make  thereafter  of  the  quali- 
fication of  the  general  rule ;  but  a  careful  reading  of  the  opinion 
does  not,  we  think,  justify  any  other  conclusion  than  that  the 
statement  was  intended  to  include  those  cases  in  which  the  actual 
discovery  of  the  peril  is  a  just  inference  from  the  evidence, 
though  denied  by  the  defendant,  as  well  as  those  cases  in  which 
the  discovery  is  admitted  or  not  denied,  and  liability  is  sought 
to  be  avoided  on  other  grounds.  Doubtless,  in  formulating  the 
'instruction  in  this  case,  the  trial  court  was  laboring  under  the 
uncertainty  induced  by  the  statement  of  the  rule  as  there  made. 
But  be  this  as  it  may,  it  has  no  application  unless  all  of  the  ele- 
ments heretofore  enumerated  appear  in  the  case.  It  has  no 
application  to  this  case,  because  there  was  no  antecedent  negli- 
gence on  the  part  of  plaintiff. 

A  person,  however,  may  be  put  in  a  position  of  peril  by  cir- 
eumstances  for  which  he  is  not  responsible,  and  for  this  reason 
is  not  chargeable  with  antecedent  negligence.    To  illustrate: 
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Thugs  ma;  beat  into  insensibility  and  rob  a  man  near  a  rail- 
road. To  destroy  the  evidence  of  their  crime,  they  place  their 
victim  upon  the  track  so  that  he  may  be  kiUed  by  a  passing  train. 
It  cannot  reaaonably  be  anticipated  that  anyone  will  be  upon 
[3]  the  track  at  that  place ;  yet  if  those  in  chai^  of  a  train 
discover  his  situation,  it  at  once  becomes  their  duty  to  exercise 
such  care  as  they  may  under  the  circumstances  to  avoid  injur^ 
ing  him.  If  they  discover  him  while  it  is  still  within  their 
power,  by  the  exercise  of  ordinary  care,  to  stop  the  train,  they 
must  do  80,  under  the  penalty  of  making  themselves  and  tEeir 
employer  liable.  The  plaintiff  in  this  case  was  on  the  track 
without  his  own  fault;  yet  to  say  that  the  engineer,  though  see- 
ing his  peril,  was  not  bound  to  exercise  such  care  as  be  could 
to  avoid  injuring  him,  is  equivalent  to  saying  that  the  engineer 
was  at  liberty  to  take  his  life  because  he  was  so  unfortunate 
as  to  have  been  forced  from  his  place  of  safety  on  the  platform, 
upon  the  track  by  the  blow  which  he  received  from  behind.  In 
such  a  case  the  obligation  to  exercise  reasonable  care  to  avoid 
injnry  must  be  observed.  Of  course,  if  the  defendant  company 
was  under  obligation  to  keep  a  lookout  at  Huntley  station,  tien, 
under  the  rule  for  which  counsel  for  plaintiff  contend,  the  ques- 
tion is  not  whether  the  engineer  did  discover  plaintiff's  position 
in  time  to  avert  the  injury,  but  whether  under  the  circum- 
stances he  ought  to  have  discovered  it.  We  think  the  weight  of 
authority  gives  support  to  the  rule  that  a  railway  company  ia 
bound  to  use  special  care  and  watchfulness  at  points  upon  or 
near  ita  track  and  at  its  open  stations  where  the  presence  of 
persons,  especially  in  considerable  nnmbers,  may  reasonably  be 
anticipated.  On  this  subject  Mr.  Thompson  says:  "At  such 
"  railway  company  is  bound  to  anticipate  the  presence 
on  the  track,  to  keep  a  reasonable  lookout  for  them, 
ming  aignsls,  such  as  will  apprise  them  of  the  danger 
roaching  train,  to  moderate  the  speed  of  its  train  so 
lie  them  to  escape  injury;  and  a  failure  of  duty  in 
:t  will  make  the  railway  company  liable  to  any  per- 
y  injured,  subject,  of  course,  to  the  qualification  that 
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his  contributory^ negligence  may  bar  a  recovery.'*  (2  Thomp- 
son on  Negligence,  sec.  1726.)  It  is  a  matter  of  common  knowl- 
edge that  at  such  places  persons  often  do  not  fully  appreciate  the 
dangers  incident  to  the  coming  and  going  of  trains,  or  that  they  ' 
grow  careless  and  inattentive  to  such  an  extent  that  they  uncon- 
sciously fall  into  danger.    It  is  also  true  that  when,  as  in  this   . 

• 

case,  the  approach  to  a  station  is  such  that  its  use  by  those  endeav- 
oring to  reach  or  leave  trains,  or  to  go  there  to  transact  business 
with  the  company's  agents  requires  them  to  cross  the  track,  they 
may  expose  themselves  to  the  same  danger  from  the  moving  of 
trains  as  is  encountered  at  highway  crossings.  Therefore,  a  rule 
which  requires  the  railway  company  to  keep  a  lookout  when  its 
trains  are  approaching  such  places,  is  humane  and  conservative 
of  human  life.  Such  a  rule  finds  recognition  in  the  following 
cases:  Thomas  v.  Chicago,  Milwaukee  &  St.  Paid  Ry.  Co.,  103 
Iowa,  649,  39  L.  R.  A.  399,  72  N.  W.  783 ;  Eppsiein  v.  Missouri 
Pac.  B.  Co.,  197  Mo.  720,  94  S.  W.  967 ;  Chesapeake  <fe  Ohio  R.  Co. 
V.  Nipp's  Admx.,  125  Ky.  49,  100  S.  W.  246;  Johnson  v.  Louis- 
vilU  &  N.  B.  R.  Co.,  122  Ky.  487,  91  S.  W.  707 ;  Gamer  v.  Trum. 
huU,  94  Fed.  321,  36  C.  C.  A.  361;  Fleming  v.  Louisville  df 
N.  R.  Co.,  106  Tenn.  374,  61  S.  W.  58;  Texas  Midland  R.  Co. 
V.  Crowder,  25  Tex.  Civ.  App.  536,  64  S.  W.  90 ;  Chesapeake  cfe 
Ohio  R.  Co.  V.  Rodgers,  100  Va.  324,  41  S.  E.  732;  Brackett's 
Admr.  v.  LouisviUe  &  N.  R.  R.  Co.,  33  Ky.  Law  Rep.  921,  111 
S.  W.  710 ;  see,  also,  note  to  Martin  v.  Hughes  Coal  Creek  Co., 
41  L.  R.  A.  (n.  8.)  267;  Palmer  v.  Oregon  Short  Line  R.  Co.,  34 
Utah,  466,  16  Ann.  Cas.  229,  98  Pac.  689.  The  rule  includes 
all  persons  at  places  where  their  presence  may  be  reasonably 
anticipated,  whether  they  have  business  relations  with  the  rail- 
way company  or  not ;  and  while  those  who  go  upon  the  premises 
[4]  of  the  company  by  invitation  to  transact  business  with  it 
are  technically  trespassers  if  they  get  upon  the  track  at  places 
away  from  the  crossings  provided  for  them,  nevertheless  the 
company  cannot  be  permitted  wholly  to  omit  all  precautions  for  ' 
their  safety.    Whether  or  not  the  railway  company  is  bound 
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to  keep  a  lookout  at  any  time  depends  upon  the  circumstances 
of  the  particular  case. 

This  brings  us  to  the  question  whether  the  evidence  from  any 
[5-7]  point  of  view  is  sufficient  to  charge  the  defendant. 
Neither  of  the  trains  designated  as  No.  3  and  No.  4  was  sched- 
uled to  stop  at  Huntley.  Both  were  through-trains.  This  fact 
seems  to  have  been  generally  known.  Whether  the  plaintiff 
knew  that  train  No.  4  would  not  stop,  the  evidence  does  not 
disclose;  he  was  informed,  however,  that  train  No.  3  would  not 
stop.  The  only  reason  he  had  for  thinking  the  contrary  was 
that  he  had  a  telephone  message  from  his  friend  that  the  latter 
would  arrive  on  that  train.  Not  having  been  informed  by  any 
agent  of  the  company  that  the  train  would  stop,  he  had  no  rea- 
son to  think  that  it  would.  His  presence  at  the  time,  then,  was 
not  by  invitation  of  the  company.  In  order  to  meet  the  demands 
of  present-day  conditions,  railway  companies  may  run  through- 
trains  consisting  wholly  of  Pullman  cars,  provided  they  make 
suitable  provision  to  accommodate  persons  who  do  not  care  to 
use  such  trains  by  other  trains  running  at  reasonable  intervals. 
{Doherty  v.  Northern  Pacific  JB.  Co.,  43  Mont.  294,  115  Pac 
401.)  For  the  same  reason,  and  under  like  restrictions,  they 
may  run  through-trains  without  stopping  except  at  principal 
stations.  In  such  cases  it  is  not  incumbent  upon  them  to  bring 
home  to  the  public  notice  of  their  rules  designating  the  stations 
at  which  their  trains  will  stop  in  order  to  take  on  or  dischai^ 
passengers.  Persons  desiring  to  know  when  and  where  such 
trains  stop  are  under  obligation  to  inquire  for  information  from 
the  agents  of  the  company  and  to  conduct  themselves  accord- 
ingly. The  duty  to  keep  a  lookout  in  passing  stations  at  remote 
and  out  of  the  way  places,  if  it  arises,  is  to  be  measured  by  the 
character  of  such  places,  the  time  of  the  day  or  night  when  they 
are  reached,  and  other  like  circumstances ;  and  if,  as  in  this  case, 
the  station  is  one  which  is  passed  at  an  early  hour  in  the  morn- 
ing when  it  cannot  reasonably  be  anticipated  that  persons  are 
present  to  become  passengers  or  to  engage  in  the  transaction  of 
business  with  the  agents  of  the  company,  the  company  is  under 
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no  more  obligation  to  keep  a  lookout  than  it  is  in  the  open  coun- 
try or  at  any  other  place  where  persons  are  not  expected  to  be. 
Of  course,  the  company  may  not  relax  the  care  and  vigilance 
necessary  to  the  safety  of  its  passengers.  The  obligations  in  this 
behalf,  however,  do  not  require  it  to  keep  a  lookout  for  those 
who  chance  to  be  in  the  way  of  its  trains  at  places  where  their 
presence  cannot  reasonably  be  anticipated,  whether  they  are 
technically  trespassers  or  not.  Under  the  circumstances  dis- 
closed here,  there  was  no  obligation  to  keep  a  lookout. 

Nor  do  we  think  that  the  evidence  justifies  the  conclusion  that 
[8]  the  engineer  discovered  the  position  of  plaintiff.  According 
to  the  testimony  of  defendant  McDonough,  as  he  approached 
the  station  his  duty  under  the  rules  of  the  company  required 
him  to  observe  the  semaphore  for  signals  and  the  switchlights  in 
order  to  determine  whether  the  track  was  clear.  This  duty  con- 
tinued until  he  had  passed  the  station.  He  stated  that  as  he 
approached  the  station,  having  reduced  the  speed  of  his  train 
to  twenty-five  miles  per  hour,  he  was  observing  the  semaphore 
above  and  beyond  the  station  for  signals;  that  he  was  also  ob- 
serving the  switchlight  at  the  junction  of  the  track  with  that  of 
the  Chicago,  Burlington  &  Quincy  Railway,  which  was  also  be- 
yond the  station,  incidentally  watching  the  line  of  track  as  it  was 
disclosed  by  the  headlight,  and  that  he  did  not  discover  any 
object  upon  the  track  at  aU.  There  was  evidence  to  the  effect 
that  the  body  of  a  man  lying  on  the  track  could  be  distinguished 
as  such  probably  from  a  distance  of  350  to  .400  feet,  a  space 
amply  sufficient  to  give  the  engineer  time  in  which  to  stop  the 
train  when  going  at  the  rate  of  twenty-five  miles  an  hour. 
Whether  a  person  crossing  the  track  in  the  position  in  which 
plaintiff  was  could  be  seen,  to  quote  the  words  of  an  experienced 
engineer  who  was  examined  by  the  plaintiff,  "would  depend  on 
whether  or  not  a  man's  vision  was  directed  away  from  the  rail 
for  an  instant.  It  could  be  seen  between  five  and  six  hundred 
feet  if  he  was  looking  at  nothing  else,  and  would  accordingly 
see  the  object."  The  witness  stated  further:  *'If  the  engineer's 
attention  was  called  to  the   object  as  he  drew  nearer  to  it,  he 
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could  discern  something  as  to  what  it  was.  At  a  distance  of 
400  feet  the  object  would  have  to  move  quite  a  little ;  something 
80  that  it  would  draw  his  attention.  It  would  have  to  move 
enough  so  that  he  could  see  what  it  was.  He  would  have  to  get 
within  two  or  three  hundred  feet  of  it  to  see  whether  it  was 
a  dog  or  a  person.  At  a  distance  of  three  hundred  feet  the  light 
would  be  of  such  a  character  that  if  he  saw  the  object  he  could 
tell  whether  it  was  a  dog  or  a  person.  If  a  man's  vision  caught 
that  object  I  would  say  he  could  tell  what  it  was  within  two 
or  three  hundred  feet  of  it."  This  witness  also  stated  that  sup- 
posing the  plaintiff  had  gotten  his  body  entirely  off  the  rail, 
except  his  right  foot,  whether  the  engineer  could  see  the  foot 
would  depend  **a  whole  lot"  upon  the  nature  of  the  place, 
**  whether  the  end  of  the  ties  stuck  above  the  ground,  •  •  • 
whether  it  was  a  smooth  place,  •  •  •  whether  or  not  there 
was  a  dip,"  and  whether  or  not  he  got  a  glimpse  of  it  by  reason 
of  its  movement.  It  may  be  added  that  the  condition  of  vege- 
tation along  the  track,  if  there  was  in  fact  any  there,  the 
shadows  cast  by  the  light  and  other  similar  conditions  might 
have  been  considered  as  affecting  the  opinion  expressed  by  the 
witness  if  they  had  been  called  to  his  attention.  What  the  con- 
ditions actually  were  the  evidence  does  not  disclose.  Taking 
into  consideration  the  fact  that  the  engineer  was  not  required 
to  keep  a  lookout  for  persons  on  the  track;  that  his  attention 
was  necessarily  directed  to  the  semaphore  and  the  junction 
lights;  that  as  soon  as  the  plaintiff  fell  upon  the  track  he  has- 
tened as  rapidly  as  he  could  to  crawl  across  it;  and  that  at  the 
moment  of  the  collision  his  right  foot  only  was  over  the  line,  the 
qualified  opinion  of  this  witness  and  one  other  who  gave  similar 
testimony,  was  not,  we  think,  evidence  sufficient  to  justify  the 
conclusion  that  the  engineer  saw  the  plaintiff  at  all.  Besides, 
if  plaintiff's  own  account  of  his  situation  is  to  be  accepted  as 
true,  the  engineer,  though  he  saw  plaintiff's  foot  upon  the  rail, 
was  not  bound  to  make  an  effort  to  stop  the  train ;  for  he  could 
not  anticipate  that  anything  would  then  interfere  to  prevent 
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plaintiflP  from  getting  entirely  clear  of  the  track  before  the  train 
would  reach  him. 

The  district  court  should  have  directed  a  verdict  for  the  de- 
fendant. The  judgment  and  order  are  accordingly  reversed 
and  the  cause  is  remanded  for  a  new  trial. 

Reversed  and  remaTided. 

Mb.  Justice  Holloway  and  Mb.  Justice  Sanneb  concur. 

On  Motion  fob  REHBARiNa. 

(Submitted  November  17,  1913.    Decided  December  24,  1913.)' 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

It  is  said  by  counsel  for  plaintiff  in  the  brief  accompanying 
their  motion  for  a  rehearing,  that  the  court  based  its  decision 
upon  a  proposition  that  was  not  argued  orally  nor  discussed 
in  the  briefs,  viz.:  that  ''train  No.  3,  not  being  scheduled  to  stop 
at  Huntley  station,  the  engineer  was  not  required  to  keep  a  rea- 
sonable lookout  and  to  that  extent  owed  no  duty  to  respondent 
on  the  track,  although  not  there  as  a  trespasser."  It  is  now  in- 
sisted that  since  Huntley  is  a  union  station,  it  was  the  duty  of 
the  engineer,  as  a  matter  of  law,  to  anticipate  the  presence  of 
persons  there  at  any  time  and  keep  a  reasonable  lookout  for 
them,  because,  though  trains  Nos.  3  and  4  were  not  scheduled  to 
stop,  trains  upon  the  Chicago,  Burlington  &  Quincy  Railway, 
either  on  schedule  time  or  belated,  might  be  there,  receiving  or 
discharging  passengers.  The  evidence  does  not  disclose  anything 
touching  the  movement  of  trains  on  the  latter  railway.  It  may 
be  that  the  schedule  was  such  that  trains  reached  and  left  the 
station  only  in  the  daytime,  and  that  at  the  hour  at  which  de- 
fendant's train  reached  the  station  it  could  not  reasonably  be 
anticipated  that  anyone  would  be  there.  If  this  was  the  fact, 
the  duty  to  keep  a  lookout  did  not  arise,  for  it  cannot  be  said, 
as  a  matter  of  law,  that  it  is  the  duty  of  a  railway  company  to 
keep  a  lookout  without  reference  to  conditions  existing  at  the 
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particular  place.  The  burden  rested  upon  the  plaintiff  to  show 
that  he  received  his  injuries  through  the  negligence  of  the  de- 
fendant. In  order  to  do  this  he  must  have  disclosed  facts  and 
circumstances  furnishing  a  basis  for  an  inference  that  he  would 
not  have  suffered  injury  but  for  a  violation  of  duty  owed  him 
by  the  defendant.  If  it  was  the  fact  that  the  movement  of 
trains  on  either  railway  was  such  that  the  presence  of  persons 
at  the  station  at  all  hours  of  the  day  or  night  should  reasonably 
have  been  anticipated,  and  the  corresponding  duty  arose  to  keep 
a  lookout  at  all  times,  it  was  a  part  of  plaintiff's  case  to  show 
this.  As  we  have  said,  there  was  no  evidence  as  to  the  movement 
of  trains  on  the  Chicago,  Burlington  &  Quincy  Railway.  Indeed, 
the  trial  of  the  case  was  conducted  upon  the  theory,  not  that 
the  defendant  owed  to  the  plaintiff  the  duty  to  anticipate  his 
presence  and  keep  a  lookout  for  him,  but  on  the  theory  that  the 
engineer  actually  discovered  his  peril  and  failed  to  exercise 
reasonable  precautions  to  avoid  injuring  him.  We  held  that  the 
evidence  does  not  disclose  any  liability  on  this  theory.  In  other 
words,  we  determined  the  case  on  the  theory  upon  which  it  was 
tried  in  the  court  below.  If  upon  another  trial  the  evidence 
discloses  circumstances  which  imposed  upon  the  engineer  in 
charge  of  train  No.  3  the  duty  to  keep  a  lookout  as  he  approached 
the  station,  a  case  may  be  made  for  the  jury  as  to  whether  he  did 
so,  and  whether,  under  the  circumstances,  he  might,  by  the  exer- 
cise of  ordinary  care,  have  averted  the  injury.  Otherwise  plain- 
tiff cannot  recover. 

Counsel  have  entered  into  a  discussion  of  the  last  clear  chance 
rule  and  its  application  to  particular  cases  suggested.  In  the 
original  opinion  we  distinguished  generally  the  cases  in  which 
it  applies  from  those  in  which  it  does  not.  We  think  the  rule 
is  stated  there  as  it  is  generally  accepted  and  understood,  and 
does  not  in  any  way  limit  the  liability  of  a  railway  company  for 
the  failure  of  those  in  charge  of  its  trains  to  keep  a  lookout 
upon  approaching  public  crossings,  or  stations,  or  any  other 
places  where  the  presence  of  persons  must  reasonably  be  antici- 
pated.    Counsel  would  have  us  lay  down  a  rule  by  which  the 
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railway  company  is  required  to  keep  a  lookout  at  all  places  along 
the  line  of  its  track.  There  are  cases  which  announce  this  doc- 
trine; but  the  great  weight  of  authority  is  opposed  to  it.  In  the 
absence  of  legislation  exacting  such  a  reguirementy  we  do  not  feel 
disposed  to  recognize  it. 
The  motion  is  denied. 

Mb.  Justicb  Holloway  and  Mb.  Justice  Sanneb-  concur. 


mzOTT,  Respondent,  v.  BIG  BLACKFOOT  MILLING  CO., 

Appellant. 

(No.  3,283.) 
(Submitted  October  21,  1913.    Decided  October  29,  1913.) 

[130  Pac.  46.] 

Personal  Injuries — Evidence — Insufficiency^^New  Trial — Jury — 
Finding — Conclusiveness, 

New  Trial — Jury — Conelusiveneen  of  Verdict — Evidence — ^Weight. 

1.  Under  the  rule  that  a  verdict  based  upon  evidence  presenting  a 
substantial  conflict,  wldch  was  adopted  by  the  trial  court  upon  a 
motion  for  %  new  trial,  is  not  subject  to  review  on  appeal,  held, 
that  the  fact  that  plaintiff's  unsupported  statement  relative  to  the 
existence  of  a  defect  in  a  pathway  prorided  for  him  by  defendant  in 
its  logging  operations,  was  directly  contradicted  by  a  number  of  defend- 
ant's witnesses,  did  not  result  in  rendering  his  evidence  so  insufficient 
as  not  to  support  a  verdict  in  his  favor,  since  the  effect  and  value  of 
evidence  is  a  matter  exclusively  for  the  jury,  who  are  not  bound  to 
decide  in  conformity  with  the  declarations  of  any  number  of  witnesses 
as  against  a  less  number. 

Same — Piscretion — Conflicting  Evidence. 

2.  Where  the  evidence  is  in  substantial  conflict,  the  supreme  court  is 
not  justified  in  holding  that  the  trial  court  abused  its  discretion  in  re« 
fusing  a  new  trial  merely  because,  as  it  is  made  to  appear  in  the 
transcript,  the  evidence  seems  to  preponderate  against  the  verdict. 

Appeal  from  District  Court,  Missoula  County;  F.  C.  Webster, 
Judge, 

AcnoN  by  Thady  Lizott  against  the  Big  Blackfoot  Milling 
Company.  From  a  judgment  for  plaintiff,  and  an  order  denying 
a  new  trial,  defendant  appeals.    AfSrmed. 
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Mr.  Henry  C.  Stiff,  for  Appellant^  submitted  a  brief  and 
argued  the  cause  orally. 

« 

Messrs.  Harry  H.  Parsons  and  Albert  Besanran,  for  Re- 
spondent, submitted  a  brief;  Mr.  Besa^ican  argufd  the  cause 
orally. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

The  plaintiff  r^overed  a  judgment  for  damages  for  a  personal 
injury  suffered  during  the  course  of  his  employment  by  the 
defendant.  The  defendant  has  appealed  from  the  judgment 
and  an  order  denying  its  motion  for  a  new  trial. 

The  plaintiff  was  employed  by  defendant  at  its  logging  camp 
near  St.  Regis,  in  Missoula  county.  The  work  assigned  to  him, 
and  in  which  he  was  engaged  at  the  time  he  was  injured,  was 
the  moving  of  logs  along  a  skidway  to  a  point  at  which  they 
could  be  piled  or  ** decked,"  so  that  they  could  be  conveniently 
loaded  upon  sleighs  or  wagons  for  transportation  to  defendant's 
mill.  His  office  was,  by  the  aid  of  an  assistant,  to  control  the 
movement  of  the  logs  by  the  use  of  a  cant-hook  down  the  decline 
of  the  skidway,  he  being  on  one  side,  and  the  assistant  on  the 
other.  It  is  alleged  that  the  defendant  failed  to  exercise  ordi- 
nary diligence  to  furnish  the  plaintiff  a  reasonably  safe  place  in 
which  to  work,  in  that  the  pathway  along  which  the  plaintiff 
was  required  to  walk  while  moving  the  logs  was  unsafe  and  dan- 
gerous by  reason  of  the  existence  therein  of  a  hole  caused  by  the 
removal  of  a  stump  by  the  defendant  in  clearing  the  ground 
for  the  skidway ;  that  the  hole  was  covered  by  protruding  roots, 
leaves  and  other  loose  materials,  so  that  it  could  not  be  seen ;  that 
while  moving  a  log  the  plaintiff  stepped  into  the  hole,  and  fell ; 
and  that,  being  thus  compelled  to  release  the  handle  of  the  cant- 
hook  which  he  had  f  i^tened  upon  the  log,  he  was  caught  by  it  as 
it  was  forced  over  by  tlie  weight  of  the  log,  and  sustained  a  frac- 
ture of  his  left  ^g  below  the  knee,  resulting  in  his  permanent 
disability.  The  defendant  denied  negligence  in  the  particular 
charged,  and  alleged  the  usual  defenses  of  contributory  negli- 
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gence  and  assumption  of  risk.  The  plaintiff  having  adduced 
sufficient  evidence  to  make  a  prima  facie  case,  the  defendant 
undertook  to  rebut  and  overcome  it  by  showing  (1)  that  there 
was  no  hole  or  other  similar  defect  in  the  pathway,  and  (2) 
that,  upon  the  assumption  that  there  was,  plaintiff  contributed 
to  his  own  injury  by  the  course  he  pursued  in  handling  the  log 
by  which  he  was  caught.  The  plaintiff  was  the  only  witness 
who  testified  to  the  existence  and  condition  of  the  hole.  Several 
witnesses  who  were  employed  by  the  defendant  at  the  time,  in- 
cluding the  boss  who  selected  the  ground  and  superintended  the 
construction  of  the  skidway,  testified  directly  to  the  contrary. 
These  and  other  witnesses — about  an  equal  number  on  either 
side — ^testified  concerning  the  propriety  of  the  course  pursued  by 
the  plaintiff  in  doing  the  work,  the  opinions  expressed  by  them 
being  directly  in  conflict. 

Counsel  argue  that  the  testimony  of  plaintiff  as  to  the  ex- 
istence of  the  hole  was  completely  rebutted  by  the  testimony  of 
defendant's  witnesses,  with  the  result  that  there  was  no  substan- 
tial  evidence  to  sustain  the  finding  of  the  jury  on  this  issue,  and 
hence  the  district  court  should  have  ordered  a  new  trial.  We 
[1]  have  held  in  many  cases  that  the  effect  and  value  of  evi- 
dence is  addressed  exclusively  to  the  jury,  and  that  their  finding 
thereon,  when  it  presents  a  substantial  conflict,  and  has  been 
examined  and  adopted  by  the  trial  court  upon  a  motion  for 
a  new  trial,  is  not  subject  to  review  by  this  court.  Counsel's 
argument  implies  the  concession  that  the  plaintiff's  unsupported 
statement  required  a  submission  of  the  case  to  the  jury ;  in  other 
words,  that  there  was  substantial  evidence  to  support  his  case. 
The  fact  that  several  witnesses  contradicted  him  did  not  render 
his  statement  so  improbable  as  to  reduce  it  to  a  mere  semblance 
or  scintilla  of  evidence  insufficient  to  support  a  verdict.  The 
court  was  not  authorized  to  ignore  it,  for  the  testimony  of  a 
single  witness  who  is  entitled  to  full  credit  is  sufficient  for  the 
proof  of  any  fact,  except  perjury  and  treason.  (Rev.  Codes, 
sec.  7861.)  The  jury  are  not  bound  in  any  case  to  decide  in  con- 
formity with  the  declaration  of  any  number  of  witnesses  as 
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against  a  lessL  number,  or  against  a  presumption  or  other  evi- 
Sence  satisfying  their  minds.  (Sec.  8028.)  These  rules  apply 
as  well  to  the  evidence  touching  the  existence  of  the  hole  as  to  the 
evidence  touching  the  mode  adopted  by  the  plaintiff  in  doing  the 
[2]  work.  It  is  true  that  the  evidence  as  a  whole  as  it  appears 
in  type  seems  to  preponderate  against  the  verdict ;  but,  since  it 
presents  a  substantial  conflict,  we  may  not  say  that  the  district 
court  abused  the  discretion  lodged  in  it  in  such  eases  to  grant  or 
refuse  a  new  trial.  (Schatzlein  Paint  Co.  v.  Passmore,  26  Mont. 
500,  68  Pac.  1113 ;  Campbell  v.  City  of  Great  Falls,  27  Mont.  37, 
69  Pac.  114;  MuUen  v.  City  of  Butte,  37  Mont.  183,  95  Pac.  597; 
Lehane  v.  Butte  Electric  Ry.  Co.,  37  Mont.  564,  97  Pac.  1038.) 
The  judgment  and  order  are  affirmed. 

Affirmed. 

Mb.  Justice  Hollowat  and  Mb.  Justice  Sanneb  concur. 


WESTERN  MINING  SUPPLY  CO.,  Appbsllant,  v.  MELZNER, 

Admb.,  et  al..  Respondents. 

(No.  3,293.) 
(Submitted  October  20.    Decided  October  29,  1913.) 

[136  Pac.  44.] 

Appeal — Insufficient  Evidence — Verdict  Conclusive,  When — 
New  Trial — Offer  of  Proof — Briefs — Assignments  of  Error — 
Waiver — Instructions. 

Appeal — Conflicting  Evidence — ^Verdict  Conclusiye. 

1.  Where  the  verdict  of  the  jury  is  based  on  conflicting  evidence,  it  iB 
conclusive  on  appeal. 

Same — New  Trial — When  not  to  be  Granted. 

2.  The  solution  of  questions  of  fact  being  primarily  a  matter  for  the 
jury,  a  new  trial  asked  for  on  the  ground  of  the  insuflSciency  of  the 
evidence  to  support  the  verdict  should  be  granted  only  for  reasons  cogent 
and  convincing. 

Same — Offer  of  Proof — When  Rejection  Proper. 

3.  Where  documentary  evidence  is  offered,  some  of  which  is  admissibla 
and  some  of  which  is  not,  the  offer  may  be  rejected  as  a  whole. 
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Same — Briefs — Argument — Assignments   of  Error — ^Waiver. 

4.  An  assignment  of  error  based  upon  an  instruction  given,  the  onlj 
argument  devoted  to  which  in  appellant's  brief  is  contained  in  the 
words:  "As  to  this  instruction  we  think  that  this  error  is  the  breach  of 
an  elementary  proposition  of  law/'  will  be  deemed  waived  for  lack  of 
proper  argument  in  support  thereof. 

Same — Modified  Instructions — ^When  Refusal  Proper. 

5.  A  trial  court  cannot  be  put  in  error  for  refusing  a  suggested 
modifieation  of  an  instruction,  unless  the  instruction,  as  modified,  cor- 
rectly states  the  law  and  is  applicable  to  the  facts  of  the  case  before  it. 

Appeal  from  District  Court,  Silver  Bow  County;  Oeo.  B, 
Winston,  Judge  of  the  Third  Judicial  District,  presiding. 

Action  by  the  Western  Mining  Supply  Company  against  A.  B. 
Melzner,  as  administrator  of  John  J.  Quinn,  deceased,  and  others. 
From  an  order  denying  plaintiff's  motion  for  a  new  trial,  plain- 
tiff appeals.    Afiirmed. 

Messrs.  Maury,  Templeman  dk  Davies,  and  Mr.  Chas.  B. 
Leonard,  for  Appellant,  submitted  a  brief;  Ifr.  H.  Lowndes 
Maury  argued  the  cause  orally. 

Mr.  James  E.  Healy  and  Mr.  C.  M.  Parr  submitted  a  brief 
in  behalf  of  Respondents ;  Mr.  Parr  argued  the  cause  orally. 

MB.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

Action  in  conversion.  The  defendants  prevailed  in  the  lower 
court,  and  plaintiff  has  appealed  from  an  order  denying  it  a  new 
trial. 

Plaintiff's  claim  of  title  to  the  property  out  of  which  this  con- 
troversy arose  rests  upon  alleged  purchases  of  it  from  the 
Shackleton  &  Whiteway  Construction  Company  on  May  29  and 
June  26, 1905.  Defendant  Parr  claims  the  same  property  by  vir- 
tue of  his  purchase  of  it  at  sheriff's  sale  following  an  attachment 
levied  on  July  8,  1905.  A  more  detailed  statement  of  the  facts 
introduces  the  opinion  on  the  former  appeal.  ( Western  Mining 
Supply  Co.  V.  Quinn,  40  Mont.  156,  135  Am.  St.  Rep.  612,  20 
Ann.  Cas.  173,  28  L.  R.  A.  (n.  s.)  214,  105  Pac.  732.)  Upon 
the  last  trial  the  result  of  the  controversy  was  made  to  depend 
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upon  the  answers  to  the  inquiries :  Was  there  a  sale  of  the  prop- 
erty by  the  Shackleton  &  Whiteway  Construction  Company  to 
plaintiff?  And,  if  so,  was  there  such  an  immediate  delivery  and 
actual  and  continued  change  of  possession  as  to  satisfy  the 
statute  of  frauds!  (Rev.  Codes,  sec.  6128.)  In  our  considera- 
tion of  the  matters  we  have  not  made  any  distinction  between 
the  plaintiff  and  its  immediate  predecessors. 

While  there  are  items  of  evidence  and  circumstances  which 
might  have  raised  a  doubt  in  the  minds  of  the  jurors  as  to 
whether  there  was  any  sale  at  all  by  the  construction  company 
to  plaintiff,  we  may  assume  that,  as  between  the  parties,  there 
was  a  valid  sale,  and  the  determining  question  then  is:  Was 
there  a  delivery  of  possession  of  the  property?  The  only  per- 
sons who  assumed  to  know  what  was  done  were  Suiter,  who  acted 
for  and  on  behalf  of  the  construction  company,  and  Famham, 
who  acted  for  the  plaintiff.  These  two  witnesses  told  the  same 
story ;  and,  if  there  was  any  delivery  at  all,  it  occurred  on  June 
26,  1905,  and  resulted  from  the  delivery  by  Suiter  to  Parnham 
of  the  key  to  the  warehouse  which  contained  the  balance  of  the 
property.  Upon  the  former  appeal  we  held  that  if  there  was 
such  a  symbolical  delivery,  and  the  construction  company  there- 
after ceased  to  exercise  any  ownership  or  control,  it  was  sufiS- 
cient  as  against  the  claim  of  the  attaching  creditor.  (Western 
Mining  &  Supply  Co,  v.  Quinn  et  al,,  above.)  Upon  this  trial 
Suiter  and  Farnham  were  required  to  go  into  details  as  to  their 
transaction,  and  in  doing  so  they  testified  that  the  warehouse 
was  entered  only  through  the  office  door  and'  a  basement  door, 
the  other  doors  fastening  upon  the  inside,  and  that  the  basement 
was  occupied  by  one  Lawlor  as  a  livery  bam.  Whether  Parn- 
ham received  a  key  to  the  basement  is  not  made  plain,  but  in 
any  event,  about  the  time  of  this  supposed  delivery,  Lawlor 
caused  a  new  lock  to  be  placed  upon  the  basement  door  and  re- 
tained the  keys  to  that  lock.  Practically  all  of  the  machinery, 
lumber,  etc.,  was  housed  upon  the  floor  above  the  livery  bam 
and  access  to  it  had  only  through  the  office  door.  According 
to  Suiter  and  Famham,  that  office  door  was  fastened  by  means 

s^  Yale  lock,  and  it  was  through  the  delivery  of  the  key  to  that 
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Yale  lock  by  the  construction  company,  acting  through  Suiter, 
to  the  plaintiff,  acting  through  Farnham,  that  delivery  was 
made,  if  made  at  all,  on  June  26,  1905.  If  this  testimony  had 
been  accepted  by  the  jury,  a  different  result  would  have  been 
reached;  but  it  was  not  believed  by  the  jury,  and  it  was  not 
uncontradicted.  Lawlor  and  Parr  each  testified  that  there  was 
not  any  Yale  lock  on  the  oflSce  door,  at  the  time  the  attachment 
was  levied,  and  they  and  other  witnesses  testified  that  there 
was  not  any  evidence  that  a  Yale  lock  had  ever  been  on  the  door. 
Upon  this  contradictory  evidence  it  was  for  the  jury  to  deter- 
mine whether  there  was  in  fact  any  delivery,  and  the  verdict  is 
[1]  conclusive  against  the  plaintiff  and  fully  justifies  the  trial 
court's  ruling.  A  new  trial  should  not  be  granted  except  for 
[2]  reasons  cogent  and  convincing,  for  all  questions  of  fact  pre- 
sented by  the  evidence  arp  primarily  to  be  solved  by  the  jury. 
(Sutton  V.  Lowry,  39  Mont.  462,  104  Pac.  545 ;  Welch  v.  Nichols, 
41  Mont.  435,  110  Pac.  89.) 

Complaint  is  made  of  a  ruling  by  the  trial  court  excluding 
plaintiff's  offer  in  evidence  of  the  minute  entry  of  a  meeting 
of  the  stockholders  of  the  construction  company  authorizing 
Suiter  to  sell  the  property;  but  the  record  discloses  also  that 
[3]  plaintiff  offered  as  an  entirety  six  typewritten  pages  of 
minute  entries  which  included,  with  the  entry  authorizing  Suiter 
to  make  the  sale,  entries  of  other  meetings  with  reference  to  sub- 
jects entirely  foreign  to  the  matter  before  the  court.  It  is  the 
rule  in  this  state,  and  generally  for  that  matter,  that  if  a  party 
makes  an  offer  of  evidence,  some  of  which  is  admissible  and  some 
of  which  is  not,  the  offer  may  be  rejected  as  a  whole.  (State  v. 
H€mlon,  38  Mont.  557,  100  Pac.  1035.)  Counsel  cannot  impose 
upon  the  trial  court  the  duty  to  segregate  the  admissible  from 
that  which  should  not  be  admitted. 

Exception  is  taken  to  instruction  No.  5  given  by  the  court. 
[4]  All  that  is  said  of  this  by  counsel  for  appellant  in  that  por- 
tion of  their  brief  devoted  to  argument  is:  **And  furthermore, 
as  to  this  instruction,  we  think  that  this  error  is  the  breach  of 
an  elementary  proposition  of  law."    It  is  the  rule  in  this  juris- 

48  Mont. — 12 
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diction  that  an  assignment  not  argued  will  be  deemed  waived. 
(Mette  &  Eanne  Distilling  Co.  v.  lawery,  39  Mont.  124, 101  Pae. 
966;  Poster  v.  Winstanley,  39  Mont.  314,  102  Pae.  574.)  The 
statement  quoted  above  cannot  be  dignified  with  the  title  "ail- 
ment," and  hereafter  assignments  thna  treated  will  be  deemed 
within  the  mle  above,  for,  if  counsel  for  appellant  cannot  urge 
some  specific  reason  for  their  objections,  they  ought  not  to  expect 
the  members  of  this  court  to  do  that  work  for  them. 

It  may  be  readily  conceded  that  the  instruction,  as  given,  is 
erroneous,  in  the  sense  at  least  that  it  ought  not  to  have  been 
given.  It  is  not  founded  upon  the  evidence.  Either  there  was 
a  delivery  of  the  property  by  the  delivery  of  the  key  to  Fam- 
ham  or  there  was  not  any  delivery  at  all.  There  is  not  room 
for  another  inference  from  the  evidence.  The  conrt  submitted 
to  the  jury  the  question  whether  plaintiff  "by  some  open, 
visible,  and  notorions  acts  of  ownership"  had  taken  actual  pos- 
session of  the  property.  The  jurors  may  have  nnderstood  the 
instruction,  but  after  the  most  careful  consideration  we  are  in 
doubt  as  to  whether  we  do.  If  it  was  the  purpose  of  the  in- 
struction to  inform  the  jury  that  plaintiff  must  prove,  not  wily 
an  immediate  delivery,  but  an  actual  and  continued  change  of 
possession,  the  language  employed  would  seem  to  come  aa  neaiiy 
concealing  that  purpose  as  any  that  eoold  be  selected.  If  it 
was  the  intention  to  inform  the  jury  that  plaintiff  might,  t^ 
some  open,  visible,  and  notorious  acts  of  ownership,  obviate  the 
necessity  of  a  delivery,  it  is  clearly  erroneous  as  eontradictuig 
the  statute.  (Sec.  6128,  above.)  However,  the  sn^ested 
modification  made  by  plaintiff  at  the  settlement  would  not  have 
aided  the  instruction  or  made  it  less  objectionable;  and  it  is  ele- 
[5]  mentary  that  a  trial  court  cannot  be  put  in  error  for  re- 
'  "'  "       rested  change  of  an  instmction,  onless  the  instruo- 

■ed.  correctly  states  the  law  and  is  applicaUe  to  the 

jiven  case. 

if  the  district  court  is  affirmed. 

Af^rmetL 

JcsncE  BRAirrLT  and  Mft.  Jl'STIC£  Sannsk  ooneuT. 
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In  Be  BLACKBURN 'S  ESTATE.    BLACKBURN,  Appellant, 

V.  BLACKBURN  et  al.,  Respondents. 

(No.  3,280.) 
(Submitted  October  20,  1913.    Decided  November  1,  1913.) 

[137  Pac.  381.] 

Administrators — Husband    and    Wife — Right    to    Nominate — 
Waiver — Effect — Removal — Evidence — Pleadings — Discretion. 

Administrators — Bi^ht  to  Nominate — ^Waiver — Effect. 

1.  The  prior  ri^ht  conferred  by  section  7432,  Bevised  Codes,  npon  those 
most  interested  m  an  intestate's  estate  to  administer  it  may  be  waived; 
and  if  waived  in  favor  of  another,  the  renunciation,  if  fairly  procured 
and  freely  made,  is  irrevocable. 

Same — Husband  and  Wife — Bights  of  Widow. 

2.  It  is  the  policy  of  the  law  that  the  widow  shall  control  in  limine 
the  administration  of  her  late  husband's  estate,  and  to  that  end  she 
may  either  administer  it  herself  or  nominate  some  competent  person 
in  whom  she  places  trust  and  confidence. 

[As  to  the  right  of  a  widow  to  administer  the  estate  of  her  de- 
ceased husband,  see  note  in  93  Am.  Dec.  685.] 

Same — Bight  of  Widow — Competency. 

3.  An  assertion  of  claim  to  property  which  the  other  heirs  contend 
belongs  to  the  estate  does  not  render  the  widow  or  her  nominee  in- 
competent to  administer  it. 

Same — Nomination  by  Widow — Waiver — ^When  not  Irrevocable. 

4.  Denial  of  the  petition  of  a  widow  for  the  revocation  of  letters  of 
administration  upon  the  estate  of  her  husband  theretofore  issued  to 
her  stepson  at  her  request,  held,  error  where  the  waiver  of  her  right 
to  administer  it  herself  had  not  been  fairly  procured  or  freely  given. 

Same — Bftmoval — Pleadings — Sufficiency. 

5.  In  a  proceeding  m  which  one  j^rimarily  entitled  to  the  administra- 
tion of  an  estate  seeks  the  revocation  of  letters  issued  to  his  nominee, 
a  strict  technical  observance  of  the  rules  of  pleading  in  the  preparation 
of  the  complaint  was  not  required^  it  appearing  at  the  hearing  that 
defendant  was  not  taken  by  surprise  but  was  fully  informed  of  the 
nature  and  scope  of  the  charges  made. 

Same — Bemoval — Discretion. 

6.  Where  there  is  no  room  for  discretion  in  the  district  court  none 
may  be  exercised;  hence  where  the  renunciation  of  her  prior  right  to 
administer  the  estate  of  her  ?ate  husband  had  not  been  fairly  procured 
from  the  widow,  her  statutory  right  had  not  been  exhausted,  and  it  was 
not  within  the  discretionary  power  of  the  court  to  deny  her  the  exercise 
of  it. 

Same — ^Bemoval — Insufficient  Orounds. 

7.  Alleged  failure  by  an  administrator  to  include  a  gold  watch  and  a 
pair  of  field-glasses  in  his  inventory  of  an  estate  valued  at  about 
$35,000  constituted  no  valid  ground  for  his  removal,  where  subsequent 
to  the  petition  for  revocation  of  his  letters  he  filed  a  supplemental  in- 
ventory including  such  articles. 

[As  to  grounds  for  the  removal  of  an  executor  or  administrator, 
note  in  138  Am.  St.  Bep.  525.] 
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Same — Incompetency — Bi^ht  of  Nomination, 

S.  A  person  pTimarilj'  entitled  to  administer  an  estate  but  rendered 
incompeteot  bj  a,  traut  of  underElanding  or  integrity  u  not  thereby 
deprived  of  tbe  right  to  nominate  someone  to  act  in  his  stead. 


Appeal  from  District  Court,  Silver  Bow  County}  Jeremiah  J, 
Lynch,  Judge. 

In  the  matter  of  the  estate  of  Gideon  E.  Blackburn, 
deceased.  Petition  by  Hannah  A.  Blackburn  for  the  removal 
of  Chas.  A.  Blackburn,  as  administrator  of  said  estate.  Prom  an 
order  dismissing  the  proceeding,  petitioner  appeals.  Revereed 
and  remanded. 

Messrs.  Nolan  <6  Donovan,  for  Appellant,  submitted  a  brief; 
Mr.  Timothy  F.  Nolan  argued  the  cause  orally. 

The  contention  of  appellant  briefly  is  that  section  7450,  Re- 
vised Codes,  carries  its  own  interpretation.  It  is  neither  ambigu- 
ous nor  uncertain.  The  right  of  a  surviving  wife  to  have  letters 
issued  to  her  and  letters  issued  to  any  other  person  revoked  is 
not  qualified  by  any  condition,  and  is  not  narrowed  by  any  ex- 
ception. This  right  is  absolute.  It  is  obvious  that  the  question 
of  her  right  to  have  letters  issued  to  her  nominee  revoked 
can  never  arise  except  in  the  case  where  she  has  nominated. 
Therefore,  if  argument  be  made  that  she  has  waived  her  right 
to  letters  by  nominating  another,  the  statute  is  made  to  mean 
something  else  than  what  plain  words  make  it  mean.  The  stat- 
ute would  then  be  made  to  read  that  a  surviving  wife,  when  let- 
ters of  administration  have  been  granted  to  a  child,  father, 
brother  ob  sister,  may  assert  her  prior  right  and  obtain  letters  of 
administration  and  have  letters  before  granted  revoked,  except 
in  a  case  where  she  has  requested  the  court  to  appoint  one  of 
those  persons  named  and  that  person  baa  been  appointed.  This 
intppin-ptntinn  of  the  Statute  takes  from  a  person  an  absolute 
'  the  legislature,  and  substitutes  therefor  a  quali- 
he  California  cases  which  were  relied  on  in  the 
s  a  so-called  estoppel  of  the  appellant,  are  In  re 
>re,  68  Cal.  281,  9  Pac.  164;  Estate  of  Keane,  56 


48  Mont.]  In  re  Blackbubn's  Estatb.  181 

Cal.  407 ;  Estate  of  Kirtlan,  16  Cal.  161 ;  In  re  Silvar^s  Estate, 
5  Cal.  Unrep.  494,  46  Pac.  296 ;  Estate  of  Bedell,  97  Cal.  339, 
32  Pac.  323.  None  of  the  cases  is  in  point,  because  in  none  of 
them  was  the  applicant  proceeding  under  a  section  similar  to 
our  section  7450,  nor  is  the  reason  adopted  by  the  supreme  court 
of  California  in  these  cases  applicable  to  the  case  at  bar.  The 
conclusion  in  each  of  the  first  three  is  based  purely  upon  the 
ground  of  estoppel,  because  the  petitioner  had  incurred  expense 
upon  the  filing  of  the  nomination,  and  in  each  case  the  nominee 
was  left  in  a  position  where  no  reimbursement  could  be  had  from 
the  estate  that  he  was  nominated  to  administer.  In  this  case 
the  reason  for  estoppel  does  not  exist,  there  being  no  question 
of  the  right  of  the  administrator  to  be  reimbursed,  nor  any  evi- 
dence that  prior  or  preferred  claims  of  appellant  or  any  other 
person  will  preclude  him  from  being  reimbursed  for  his  ex- 
pense. The  last  two  cases  cited  above  are  based  upon  the  Kirtlan 
Case,  and  rest  upon  estoppel.  In  a  later  case — Estate  of  Shiels,^ 
120  Cal.  347,  52  Pac.  808 — all  of  these  cases  appear  to  have  been 
completely  overruled,  it  being  there  held  that  a  widow  may  re- 
voke her  request  before  the  same  is  acted  upon  by  the  court. 

Appellant  in  asking  for  the  revocation  of  letters  and  the  is- 
suance of  letters  to  her  was  and  is  exercising  a  right  granted  by 
statute.  This  right  is  property,  and  the  owner  is  entitled  to  use 
it  to  the  exclusion  of  others.  Her  motives  may  not  be  inquired 
into,  and  cannot  affect  the  merits  of  this  action.  (Bordeaux  v. 
Greene,  22  Mont.  254,  74  Am.  St.  Rep.  600,  56  Pac.  218 ;  Mac- 
Oinniss  v.  Boston  &  Mont,  etc,  Min.  Co.,  29  Mont.  428,  75  Pac. 
89.)  The  statutes  give  the  widow  the  first  right  to  letters  of  ad- 
ministration. (Sec.  7432,  Rev.  Codes.)  Letters  are,  therefore, 
never  issued  to  a  child  unless  the  widow  has  waived  her  right 
by  failure  to  apply  for  letters  to  herself  or  by  nomination  of 
some  other  person.  The  only  effect,  therefore,  of  section  7450  is 
to  give  the  widow  the  right  to  demand  the  administration  of  the 
estate  even  though  by  her  inaction  or  her  positive  act  she  may 
have  previously  waived  that  right.  The  question  of  her  right 
under  section  7450  can  never  arise  until  after  there  has  been  an 
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appointmeDt.  "It  is  the  policy  of  the  law  that  the  widow  shall 
have  the  control  of  the  administration  of  her  husband's  estate." 
iDorris'  Estate,  93  Cal.  611,  29  Pac.  244;  Estate  of  Shiela, 
supra.)  "The  law  eoDtemplates  that  those  most  interested  in 
the  administration  of  an  estate  shall  have  the  right  to  nominate 
some  person  whom  they  deem  trustworthy  to  act  for  them," 
{In  re  Watson's  Estate,  31  Mont.  438,  78  Pac.  702.) 

Messrs.  Wm.  Wallace,  Jr.,  John  0.  Brown  and  T.  B.  Weir,  for 
Respondent,  Chas.  A.  Blackburn,  Administrator,  submitted  a 
brief ;  Mr.  Brown  ai^ned  the  canse  orally. 

"Appellate  courts  are  not  disposed  to  set  aside  an  appoint- 
ment regularly  made  by  the  probate  judge,  except  where  the 
latter  has  abused  a  wide  discretion  which  the  law  confides  to 
him."  (Beniley  v.  JarreU,  41  Ind.  App.  586,  84  N.  B.  548; 
Brown  v.  Dwnlap,  70  Kan.  668,  79  Pac.  145 ;  In  re  Bice,  158  Mich. 
.53, 122  N.  W.  212 ;  State  v.  Eomjue,  136  Mo.  App.  650, 118  S.  W. 
1188;  In  re  Scott,  76  Neb.  28,  106  N.  W.  1003,  107  N.  W.  1004; 
Davenport  v.  Davenport,  68  N.  J.  Eq.  611,  6  Ann.  Cas.  261,  60 
Atl.  379;  Butcher  v.  Kvnst,  65  W.  Va.  384,  64  S.  B.  967.) 
The  statute  gives  a  preference  to  males  over  females.  (Sees. 
7433,  7434,  Rev.  Codes.)  This  statutory  ruling  is  followed  in 
many  decisions  which  have  also  placed  the  preference  with  males 
upon  the  ground  that  courts  prefer  to  have  someone  of  buainess 
experience.  Further,  courts  very  properly  try  to  avoid  appoint- 
ing claimants  (even  widows — Davis'  Estate,  48  Misc.  Rep.  489, 
96  N.  T.  Supp.  1106)  whose  interests  are  conflicting  or  apt  to 
conflict  with  those  of  the  estate.     {In  re  Bathgeb's  Estate,  125 

;.  1010;  In  re  Wallace,  68  App.  Div.  649.  74 

Bauquier's  Estate,  88  Cal.  302,  26  Pac.  178,  532; 

her,  148  Mass.  247,  19  N.  B.  370;  Marks  v. 

9,  62  Pac.  488;  Bean  v.  PettengUl,  57  Or.  22, 
re  8harpless,  209  Pa.  69,  57  Atl.  1128.) 

ended  that  hostility  shown  toward  Hannah  A. 

he   administrator   should   entitle   her  to   have 

in  extended  search  has  failed  to  disclose  to  ua 
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a  single  case  supporting  this  contention,  and  we  have  found 
numerous  holding  expressly  to  the  contrary.  (Stevens  v.  Lar- 
iviU,  110  Mo.  App.  140,  84  S.  W.  113;  In  re  Watermen's  Estate, 
112  App.  Div.  313,  98  N.  Y.  Supp.  583 ;  In  re  Job 's  Estate,  28 
Pa.  C.  C.  336;  Rementer's  Estate,  28  Pa.  C.  C.  638;  Bandle  v. 
Carter,  62  Ala.  95.) 

Appellant  having  executed  her  waiver  and  the  court  having 
acted  upon  it,  the  waiver  is  complete  and  she  is  not  entitled  to  ad- 
minister the  estate  as  against  the  administrator  so  designated  and 
appointed.  Statutory  rights  may  be  waived,  and  persons,  upon 
well-defined  principles  of  estoppel,  are  not  allowed  to  blow  first 
hot  and  then  cold  in  their  dealings  with  courts  and  the  law. 
This  doctrine  has  been  recognized  and  enforced  in  decisions  hold- 
ing that  a  failure  by  one  entitled  to  apply  for  letters  of  admin* 
istration  within  a  reasonable  time  is  held  as  a  waiver  of  the 
statutory  right,  and  unless  very  good  cause  is  shown,  the  applica- 
tion will^be  refused.  (In  re  Crites'  Estate,  155  Cal.  392, 101  Pac. 
316;  McColgan  v.  Eermy,  68  Md.  258,  11  Atl.  819;  Bodes  v. 
Boyers,  106  Tenn.  434,  61  S.  W.  776 ;  Briggs  v.  Probate  Court, 
23  R.  I.  125,  50  Atl.  335  Jewett  v.  Turner,  172  Mass.  496,  52 
N.  B.  1082 ;  In  re  Sprague's  Estate,  125  Mich.  357,  84  N.  W.  293 ; 
Bice  V.  Tilt  on,  13  Wyo.  420,  80  Pac.  828.) 

Inventories  are  purely  statutory  and  no  permission  of  court  is 
necessary.  (Sec.  7493,  Rev.  Codes ;  Texas  Loan  Agency  v.  Dingee, 
33  Tex.  Civ.  App.  118,  75  S.  W.  866.)  The  statute  expressly 
provides  that  further  inventories  may  be  filed,  and  makes  no 
requirement  of  .first  obtaining  leave  to  file.  (Sec.  7500.)  Now, 
when  the  reason  for  the  rule  ceases,  the  rule  ceases.  So  it  is  in 
this  case,  when  the  inventory  is  filed  and  within  proper  time,  the 
reason  for  removal  on  this  ground  ceases.  (Cosby  v.  Weaver, 
107  Ga.  761,  33  S.  E.  656.)  ''The  failure  to  file  an  inventory 
by  the  time  specified  amounts  technically  to  an  ofl5cial  delin- 
quency, or  breach  of  the  condition  of  the  administrator's  bond, 
which  may  prove  serious,  but  rarely  can,  if  upon  citation  the 
executor  or  administrator  performs  his  duty  or  shows  good  cause 
why  an  inventory  should  be  deferred  or  dispensed  with."     (18 
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Cyc.  206.)  It  is  all  within  the  Bound  discretion  of  the  court 
and  revocation  ahould  be  refused  where  sufficient  excuse  is 
offered,  as  was  done  here.  (Moore  v.  Mertz,  38  Tex.  Civ.  App, 
283,  85  S.  W.  312;  Mulford  v.  Mulford  (N.  J.),  53  AtL  79; 
Harris  v.  Seals,  29  Ga.  585;  Andrews  v.  Oarr,  2  R.  I.  117; 
Dowdy  V.  Oraham,  42  Miss.  451.)  So  a.  supplemental  state- 
ment describing  the  property  omitted  is  sufficient  though  not 
filed  as  an  inventory  (Ackerson  v.  OrcJiard,  7  Wash.  377,  34 
Pao.  1106,  35  Pac.  605) ;  or  where  an  inventory  is  actually  filed 
as  in  the  case  here — and  the  estate  does  not  lose  thereby. 
{Clancy  V.  McElroy,  30  Wash.  567,  70  Pac.  3095;  Chadbourtie's 
Estate,  15  Gal.  App.  363,  114  Pac.  1012.)  In  addition  to  the 
dtatutory  authority  we  find  that  an  inventory  subsequently  filed 
ii  valid.     (PheUm  v.  Smith,  100  Cal.  158,  34  Pac  667.) 

Messrs.  Maury,  Templeman  &  Davies  submitted  a  brief  in  be- 
half of  Respondents  other  than  the  administrator;  Mr.  H.  L. 
Maury  argued  the  cause  orally. 

MB.  JUSTICE  SANNEB  delivered  the  opinion  of  the  court. 

Dr.  Gideon  E.  Blackburn,  of  Butte,  died  intestate  on  March 

24,  1912,  leaving  some  estate,  and  surviving  beirs  as  follows: 

Ifannah  A,  Blackburn,  his  wife,  Charles  A.  Blackbnrn,  a  son, 

and  two  daughters.     On  Klarcb  29,  1912,  Charles  A.  Blackburn 

filpd  in  the  district  court  of  Silver  Bow  county  a  petition  for 

Ifftters  of  administration  of  the  estate,  and  also  filed  a  writing 

Hign^^  by  the  widow,  wherein  she  formally  waived  her  right  to 

Kuch  letteiB  and  requested  his  appointment.     In  the  petition  it 

iji  recited  that  the  estate  and  effects  in  respect  of  which  letters 

ttion  are  asked  do  not  exceed  the  value  of  $5,000, 

ODsists  of  office  and  household  fnmiture,  libraries, 

s,  and  miscellaneous  stocks  and  bonds  of  unknown 

petition  came  on  for  hearing  in  dne  course,  and  at 

he  petitioner  testified  that,  so  far  as  he  then  knew, 

the  estate  was  not  to  exceed  $5,000;  of  this,  $2,900 

remainder  being  stocks,  bonds,  and  other  interests. 
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The  petition  was  granted,  and  Charles  A.  Blackburn  has  since 
acted  as  administrator.  On  June  5,  1912,  he  filed  an  inventory 
and  appraisement,  wherein  he  failed  to  list  a  gold  watch  and  a  pair 
of  field-glasses  as  part  of  the  estate,- but  did  list  as  the  prop- 
erty of  said  estate  a  large  number  of  securities  and  various  par- 
eels  of  realty  claimed  by  the  widow  as  her  individual  property. 
By  this  inventory  it  was  made  to  appear  that  the  estate  was  of 
the  value  of  $34,996.07.  On  June  7,  1912,  the  widow  filed  her 
petition,  alleging,  in  substance,  that  the  administrator  had  will- 
fully and  fraudulently  failed  and  refused  to  list  the  watch  and 
field-glasses  above  mentioned,  and  had  converted  the  same  to  his 
own  use,  and  that,  with  the  intent  to  involve  the  estate  in  useless 
and  unnecessary  litigation,  he  had  listed  the  securities  and  realty 
above  referred  to,  belonging  exclusively  to  her.  On  the  follow- 
ing day  the  administrator  filed  a  supplemental  inventory,  list- 
ing the  watch,  the  glasses,  a  revolver,  and  an  additional  piece  of 
real  estate;  so  that,  as  finally  presented  by  the  two  inventories, 
the  appraised  value  of  the  estate  is  made  to  appear  at  $35,- 
558.07. 

To  the  i)etition  of  the  widow  two  answers  were  filed:  One  by 
the  administrator,  and  the  other  by  H.  L.  Maury  on  behalf  of 
Daisy  I.  O'Neill  and  Sister  M.  Plorentia,  the  daughteis  of  de- 
ceased; the  answer  of  the  daughters,  praying  'Hhat  no  relief  be 
granted  to  Mrs.  Hannah  A.  Blackburn,"  denies  generally  the 
allegations  of  her  petition,. including  her  widowhood;  denies  that 
fhe  watch  and  glasses  are  of  any  value ;  alleges  that  she  is  not  re- 
lated to  them,  and  that  their  mother  is  still  alive.  The  answer  of 
the  administrator  puts  in  issue  the  widowhood  of  the  petitioner ; 
explains  the  omission  of  the  watch  and  glasses  from  the  first 
inventory ;  denies  the  charges  of  fraud,  waste,  or  intent  to  involve 
the  estate  in  unnecessary  litigation,  or  that  any  litigation  he  will 
bring  will  be  in  bad  faith;  and  alleges  that  any  claim  he  may 
assert  or  attempt  to  enforce  will  be  under  the  permission  of  the 
court,  for  the  sole  use  and  benefit  of  the  estate.  By  way  of  fur- 
ther answer  the  administrator  pleads  the  waiver  and  request 
executed  by  the  widow,  and  alleges  that  in  consequence  thereof. 
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and  of  expenditures  by  him  of  money  in  the  care  of  the  estate, 
''she  is  not  entitled  to  now  assert  any  rights  which  she  may  have 
or  claim,  as  widow,  to  have  letters  of  administration  issued  to 
her." 

In  reply  to  the  answer  of  the  administrator,  the  widow  admits 
the  execution  of  the  waiver  and  request  filed  March  29,  1912,  and 
alleges  that  the  same  was  made  by  her  ''upon  the  solicitations  of 
Charles  A.  Blackburn  and  the  advices  of  John  G.  Brown,  his  at- 
torney, and  the  representations  of  friendliness  on  the  part  of  the 
said  Charles  A.  Blackburn"  toward  her,  and  that  since  the  is- 
suance of  letters  of  administration  to  him,  he  has  become  and 
now  is  hostile  to  her  and  to  the  best  interests  of  the  estate  "and 
dishonest  and  untrustworthy,  as  more  fully  appears  from  the 
petition  herein  on  file."  The  matter  was  heard  before  the 
district  court  of  Silver  Bow  county,  the  Honorable  Jeremiah 
J.  Lynch,  judge  presiding;  and,  upon  the  proceedings  had,  in- 
cluding the  testimony  taken,  an  order  was  made  by  which  the 
petition  of  the  widow  was  denied  and  the  proceeding  dismissed. 
From  that  order  this  appeal  is  taken. 

The  appellant  contends  that  the  petition  should  have  been 
granted,  because  the  widow  is  vested  by  the  statute  with  a  prior 
right  to  administer  her  late  husband's  estate,  which  cannot  be 
ajQfected  by  her  renunciation;  because  the  circumstances  under 
which  the  administrator  secured  her  renunciation  were  such  that 
it  ought  not  be  held  effective  in  view  of  his  present  attitude 
toward  her  interests,  and  because  the  evidence  establishes  that  he 
is  not  a  fit  and  proper  person  to  have  control  of  the  estate. 

1.  The  position  that  the  widow  is  entitled,  notwithstanding 
[1]  her  renunciation  and  the  appointment  of  her  nominee,  to 
have  him  removed  and  letters  issued  to  her  whenever  she  so 
elects  is  grounded  in  the  assumption  that  such  is  the  unmistak- 
able meaning  of  section  7450,  Revised  Codes.  Notwithstanding 
the  contention  of  appellant  that  this  section  is  so  clear  as  to 
be  self -interpreting,  its  meaning  cannot  be  ascertained  from  its 
language  alone.  Taken  by  itself — all  collateral  light  excluded — 
we  are  without  any  information  as  to  what  right  is  recognized* 
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what  the  character  of  that  right  is,  or  how  that  right  may  be 
asserted ;  all  we  can  know  is  that  whatever  the  right  and  however 
claimed,  it  would  be  unavailing  where  letters  have  been  issued 
to  the  mother,  since  she  is  not  mentioned  among  those  as  against 
whom  it  may  be  asserted.  Such  a  conclusion,  so  manifestly  con- 
trary to  the  general  plan  and  purpose  of  the  statute,  is  of  course 
untenable;  but  it  serves  to  show  that,  to  give  the  statute  any 
intelligible  meaning,  we  are  required  to  construe  it  in  connection 
with  other  provisions  to  which  it  stands  in  obvious  relation. 
"When  this  is  done,  a  result  is  reached  different  from  that  upon 
which  the  appellant  insists. 

''Administration  of  estate  of  all  persons  dying  intestate  must 
be  granted  to  some  one  or  more  of  the  persons  hereinafter  men- 
tioned, •  •  •  in  the  following  order:  1.  The  surviving  hus- 
band or  wife,  or  some  competent  person  whom  he  or  she  may  re- 
quest to  have  appointed.  2.  The  children.  3.  The  father  or 
mother.  4.  The  brothers.  5.  The  sisters.  •  •  •  »'  (Sec. 
7432,  Bev.  Codes.)  ''Letters  of  administration  must  be  granted 
to  any  applicant,  though  it  appears  that  there  are  other  persons 
having  better  rights  to  the  administration,  when  such  persons 
fail  to  appear  and  claim  the  issuance  of  letters  to  themselves" 
(sec.  7444) ;  but  when  letters  have  been  granted  to  any  other 
I>erson  than  the  surviving  spouse,  child,  parent,  brother,  or 
sister,  "any  one  of  them  who  is  competent,  or  any  competent 
person  at  the  written  request  of  any  one  of  them,  may  obtain  the 
revocation  of  the  letters,  and  be  entitled  to  the  administration" 
by  presenting  to  the  court  an  appropriate  petition  (sec.  7447), 
on  which  a  citation  to  the  administrator  shall  issue  (sec.  7448) , 
and  a  hearing  be  had  (sec.  7449).  "The  surviving  husband  or 
wife,  when  letters  of  administration  have  been  granted  to  a 
child,  father,  brother  or  sister  of  the  intestate ;  or  any  of  such 
relatives,  when  letters  have  been  granted  to  any  other  of  them, 
may  assert  his  prior  right  and  obtain  letters  of  administration 
and  have  letters  before  granted  revoked  in  the  same  manner 
prescribed  in  the  three  preceding  sections."  (Sec.  7450.)  The 
primary  purpose  of  these  provisions  is,  of  coursei  to  confer  a 
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prior  right  of  administration  upon  those  most  interested  in  the 
estate,  to  signify  the  legislative  will  concerning  the  order  of 
priority,  to  provide  a  method  by  which  it  may  be  once  asserted 
in  every  case,  and  to  authorize  its  assertion  by  nomination  in 
certain  instances.  There  is  no  warrant  for  the  inference  that 
the  legislature  intended  the  right  to  continue  after  it  had  been 
once  freely  exercised;  for,  valuable  though  it  is,  the  advantage 
conferred  is  solely  for  the  benefit  of  the  persons  named,  and  in- 
volves no  public  purpose.  It  may  therefore  be  waived  (sec.  6181, 
Rev.  Codes),  and  the  effect  of  its  waiver  cannot  be  different  from 
the  effect  of  a  waiver  in  other  cases.  This  result,  derived  from 
our  statutory  provisions  alone,  is  supported  by  an  abundance  of 
authority,  and  compels  us  to  hold  that  if  the  renunciation  and 
request  of  appellant,  because  of  which  the  administrator  was  ap- 
pointed, was  fairly  procured  and  freely  given,  she  has  exercised 
her  prior  right,  and  no  longer  has  any  to  assert.  {In  re  Estate 
of  Moore,  68  Cal.  281,  9  Pac.  164 ;  Slay  v.  Beck,  107  Md.  357, 
68  Atl.  573;  Estate  of  Keane,  56  Cal.  407;  In  re  Evans'  Estate, 
117  Mo.  App.  629,  93  S.  W.  922 ;  Estate  of  Wooten,  56  Cal.  322 ; 
Stocksdale  v.  Conaway,  14  Md.  99, 74  Am.  Dec.  515 ;  In  re  Bedell's 
Estate,  97  Cal.  339,  32  Pac.  323;  Estate  of  Kirtlan,  16  Cal.  161.) 
2.  It  is,  however,  the  policy  of  our  law  that  the  widow  shall 
[2]  control  in  limine  the  administration  of  her  late  husband's 
estate.  (Shiels'  Estate,  120  Cal.  347,  52  Pac.  808;  Dorris'  Es- 
tate, 93  Cal.  611,  29  Pac.  244.)  To  that  end  she  is  authorized 
to  either  administer  it  herself,  or  to  nominate  some  person  in 
whom  she  places  trust  and  confidence  to  administer  it  for  her. 
(In  re  Watson's  Estate,  31  Mont.  438,  78  Pac.  702.)  No  condi- 
tion or  limitation  is  imposed  upon  her  choice  save  that  she  or 
[3]  the  person  she  nominates  be  competent;  nor  does  the  fact 
that  she  asserts  claim  to  property  which  the  other  heirs  contend 
belongs  to  the  estate  render  her  or  her  nominee  incompetent. 
(Bev.  Codes,  sec.  7436 ;  Rice  v.  TUton,  13  Wyo.  420,  80  Pac.  828 ; 
Brundage's  Estate,  141  Cal.  538,  75  Pac.  175;  Estate  of  Bau- 
quier,  88  Cal.  302,  26  Pac.  178,  532.)  In  the  instant  case,  con- 
siderations  touching  the  burden  of  proof  in  any  action  affecting 
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the  title  to  the  disputed  property  might  easily  render  the  atti- 
tude of  the  administrator  a  matter  of  grave  importance  to  the 
widow ;  and  she  was  entitled  to  retain,  until  lost  by  her  voluntary 
act,  such  legitimate  advantage  as  might  arise  from  her  right  to 
control  the  administration.  Therefore,  her  due  was  absolute 
frankness  on  the  part  of  the  person  seeking  her  nomination ;  and 
if  he,  pending  her  assent  to  his  appointment,  so  demeaned  him- 
self as  to  deceive  or  lull  her  into  a  false  security  concerning  his 
attitude,  and  she,  believing  him  friendly  to  her  and  not  hostile 
to  her  claims,  waived  her  right  and  assented  to  his  appointment 
to  her  disadvantage,  it  cannot  be  said  that  her  waiver  was  fairly 
procured  or  freely  given. 

The  voluminous  record  before  us  tends  to  show  that  the  claim 
asserted  by  the  widow  to  certain  stocks,  bonds,  and  real  estate 
which  were  not  mentioned  in  the  petition  for  letters,  but  which 
have  been  listed  in  the  inventory,  is  not  wholly  baseless.  The 
evidence  bearing  upon  the  attitude  of  the  administrator 
[4]  toward  her  and  her  claims  comes  entirely  from  her  and 
from  him.  Prior  to  his  appointment,  she  says,  he  had  been  kind 
and  affectionate  to  her,  and  she  was  depending  upon  him.  On 
the  day  after  the  funeral  of  Dr.  Blackburn  she  and  the  adminis- 
trator had  gone  through  the  boxes  at  the  bank  and  he  had  seen 
her  remove  some  deeds,  and  had  at  her  request  erased  the  name 
of  Dr.  Blackburn  from  one  of  the  boxes,  and  had  put  hers  in  its 
place.  He  claimed  he  knew  that  the  stocks  and  bonds  in  the 
Miners'  Savings  Bank  belonged  to  her,  and  he  gave  her  to  under- 
stand that  there  was  no  question  about  it.  When  they  were 
going  up  the  steps  to  court  the  morning  he  was  appointed  admin- 
istrator, she  said,  "Now,  Charley,  there  is  no  question  about  my 
bonds  and  stocks  at  the  Miners'  Bank,  and  I  can  have  them?" 
and  he  said,  **Yes,  Mrs.  Blackburn,  I'll  see  to  it  right  away"; 
"but  he  talked  very  different  after  he  was  appointed.  Prior  to 
his  appointment  he  had  shown  no  disposition  to  sue  me  or  bring 
my  property  in  question  at  all;  none  whatever."  Again,  touch- 
ing the  real  estate:  "Charles  Blackburn  has  talked  to  me  and 
discussed  with  me  my  title  to  the  property.    He  saw  all  the 
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papers  before  he  was  appointed  administrator,  and  after  he  was 
appointed  he  said,  in  the  presence  of  my  sister,  that  there  was 
no  question  of  my  ownership  of  the  real  estate.  •  •  •  I 
cannot  say  how  many  times  he  made  that  statement,  but  he  talked 
that  way  right  along.  He  stated  that  more  than  once.  I  could 
tell  you  specifically  the  conversation  we  had  about  the  Oallatin 
Addition,  and  it  was  this :  I  owed  $2,000  on  the  Gallatin  Addi- 
tion, and  the  interest  was  10  per  cent,  and  I  wanted  to  stop 
the  interest ;  so  I  paid  my  $2,000.  Charley  was  up  in  the  room 
one  day,  and  I  said,  *Now,  Charley,  I  am  going  to  pay  my 
$2,000 ;  as  administrator  you  are  not  going  to  present  any  claim 
whatever  to  my  Oallatin  Addition!'  and  he  said,  'No,  Mrs.  Black- 
bum,  that  is  absolutely  yours.'  •  •  •  Charles  Blackburn 
testified  to  the  value  and  nature  of  the  property  belonging  to 
the  estate  at  the  time  he  obtained  his  letters  of  administration. 
He  at  that  time,  as  I  remember,  said  there  was  no  real  estate  in 
the  estate,  and  that  the  property  consisted  of  mining  stock,  office 
furniture,  and  book  accounts,  and  I  do  not  remember  any  more. 
•  •  •  He  did  not  mention  the  Tuolumne  stock  at  the  Miners' 
Bank  as  belonging  to  the  estate,  nor  the  South  Park  Mining  & 
Realty  Company  stock  as  belonging  to  the  estate,  nor  the  Inde- 
pendent  Telephone  bonds  as  belonging  to  the  estate.  As  I 
remember  it,  he  stated  the  value  of  the  estate  was  from  $5,000 
to  $7,000,  or  words  to  that  effect — that  the  estate  was  not  over 
$7,000.  He  said  there  was  no  real  estate.  Before  he  made  these 
declarations  under  oath  he  had  not  only  examined  the  papers  of 
the  estate,  but  he  had  seen  my  papers  also.  •  •  •  As  we 
came  down  from  Judge  Donlan's  court  I  said  something  about, 
'Now,  Charley,  I  will  go  and  get  my  things,'  and  you  [Mr. 
Brown]  said,  *0h,  Mrs.  Blackburn,  Charley  is  under  bond 
now,'  and  I  said,  'Mr.  Brown,  those  things  don't  belong  to  the 
estate;  they  belong  to  me.'  •  •  •  What  I  wanted  was  my 
Tuolumne  stock.  Charley  had  promised  to  go  over  there  to  the 
bank  as  soon  as  he  was  appointed.  •  •  •  And  this  conver- 
sation was  right  after  the  hearing  at  which  he  testified  in  Mr. 
Brown's  presence    that    the    estate  was  worth  something  like 
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$5,000."  The  deeds  which  she  had  removed  from  the  hank 
boxes  in  the  presence  of  the  administrator  ran  from  her  to  Dr. 
Blackburn;  these  she  destroyed,  claiming  that  they  had  been 
executed  to  avoid  administration  in  case  of  her  death,  but  never 
delivered.  In  regard  to  that  she  testified  that  Charles  Black- 
bum  knew  of  her  intention  to  destroy  them,  before  it  was  done, 
and  both  he  and  Mr.  Brown  knew  of  their  destruction  after  it 
was  done,,  and  before  the  appointment  of  the  administrator. 
The  waiver  was  signed  on  March  29, 1912.  At  that  time  she  did 
not  have,  and  had  not  had,  any  counsel.  Concerning  this,  in 
response  to  inquiries  by  Mr.  Brown,  she  testified:  "You  oflfered 
your  assistance  as  attorney;  otherwise  I  would  have  had  an  at- 
torney to  protect  me.  But  Charley  brought  you  to  my  house, 
and  you  offered  your  services,  and  I,  as  a  professional  man's 
wife,  did  not  consult  any  other  attorney  until  Charles  Black- 
bum  was  appointed  administrator,  and  then  I  said  to  you,  'Are 
you  my  attorney?'  and  you  did  not  know  about  it." 

The  testimony  of  the  administrator  is  as  remarkable  for  what 
it  does  not  contain  as  for  what  it  does  contain.  On  direct  ex- 
amination he  gave  no  testimony  in  denial  of  the  foregoing  or 
concerning  his  attitude  before  and  after  administration,  touch- 
ing her  and  her  claims,  except  that  he  had  consulted  counsel 
regarding  the  stocks,  bonds,  and  real  estate,  and  had  listed  them 
as  the  property  of  the  estate  on  the  advice  of  counsel.  He  also 
said:  **I  first  knew  the  deeds  had  been  destroyed  when  the  mat- 
ter was  testified  to  here  in  court.  •  •  •  I  can't  recall 
whether  Mrs.  Blackburn  told  me  she  was  going  to  destroy  them ; 
my  recollection  is  that  she  did  tell  me  that  her  intention  was 
to  destroy  them."  On  cross-examination  he  said  he  could  not 
tell  when  he  first  consulted  counsel  about  the  real  estate,  except 
that  it  was  after  his  appointment.  ''I  did  not  tell  him  about 
those  deeds  in  the  bank  and  their  removal  by  Mrs.  Blackburn 
before  I  petitioned  for  letters  of  administration.  I  knew  about 
those  deeds  before  I  petitioned  for  letters  of  administration,  but 
did  not  disclose  the  fact  to  my  counsel.  I  don't  know  why  I 
didn't;  but  it  probably  escaped  me.    I  don't  know  whether  I 
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disclosed  that  fact  to  him  before  I  secured  letters  of  adminia- 
tration  or  not.  •  •  •  I  testified  at  the  hearing  of  the  appli- 
cation for  letters  of  administration  •  •  •  that  the  estate 
did  not,  to  the  best   of   my  knowledge,  own    any  real   estate. 

•  •  •  At  that  time  I  knew  of  those  deeds  which  Mrs.  Black- 
burn had  removed,  and  had  known  of  them  some  ten  days  be- 
fore, but  began  to  see  the  light  in  regard  to  this  real  estate 
as  soon  as  I  had  put  the  facts  up  to  my  counsel.  I  cannot  say 
what  date  that  was,  but  I  am  quite  sure  it  was  after  my  appoint- 
ment. •  •  •  I  first  learned  of  those  bonds  being  down  in 
the  Miners'  Savings  Bank   before   Dr.  Blackburn  was  buried. 

•  •  •  I  took  this  matter  up  with  my  counsel,  and  got  advice 
from  him  shortly  before  I  was  appointed,  I  think.  I  am  not 
sure  that  I  talked  that  matter  over  with  him  about  it  before  my 
appointment.  I  am  not  positive  whether  I  did  or  not.  •  •  • 
Upon  the  advice  of  my  counsel,  it  was  true  of  my  own  knowl- 
edge that  this  was  the  property  of  the  estate.  It  was  my  own 
knowledge  that  that  was  property  of  the  estate,  and  Mrs.  Black- 
bum  was  endeavoring  to  get  it  for  her  own  use.  •  •  •  I 
remember  Mr.  Brown  in  my  presence,  and  within  a  few  minutes 
after  I  was  appointed  administrator,  telling  Mrs.  Blackburn  that 
those  securities  had  to  be  turned  into  the  estate.  He  told  Mrs. 
Blackburn  that  standing  in  front  of  Judge  Lynch 's  courtroom 
on  Granite  street.  That  was  a  few  minutes  after  I  was  ap- 
pointed. At  that  time  Mrs.  Blackburn  said,  *Well,  now,  you  can 
go  right  down  and  get  my  stocks  and  give  them  to  me,  can't 
your  or  'Get  my  bonds  and  stuff  at  the  Miners'  Savings 
Bank, '  and  Mr.  Brown  said,  *  Why,  that  stuff  must  undoubtedly 
go  through  the  estate.'  •  •  •  i  presume  Mrs.  Blackburn 
addressed  the  remark,  'Go  down  and  get  my  bonds  or  stocks,'  to 
me.  All  three  of  us  were  there.  I  had  not  previously  agreed 
to  do  that.  In  a  general  way  the  ownership  of  the  securities 
at  the  Miners'  Savings  Bank  had  been  discussed  between  my- 
self and  Mrs.  Blackburn.  I  did  not  tell  her  as  late  as  the  morn- 
ing of  my  appointment  that  I  would  go  down  and  get  those 
things  for  her  as  soon  as  I  was  appointed.    In  this  general  con- 
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versation  that  I  had  about  the  ownership,  I  did  not  agree  with 
her,  that  she  was  the  owner.  I  did  not  say  she  was  not.  I  took 
the  position  that  until  I  had  been  more  fully  advised  in  the 
premises  and  had  seen  the  securities,  and  had  had  an  oppor- 
tunity to  investigate  the  conditions  under  which  they  had  been 
left  there,  and  the  physical  appearance  of  them,  that  it  was  not 
up  to  me  to  decide  as  to  whose  they  were.  I  don't  know  whether 
I  told  her  that  at  any  time  before  I  was  appointed  administrator 
or  not.  As  to  telling  the  court  that  when  I  was  under  oath,  I 
wasn't  asked  about  it.  •  •  •  I  consulted  with  Mr.  Maury 
in  regard  to  this  proceeding.  He  is  not  my  attorney  in  this 
case.  I  have  not  consulted  with  him  quite  as  frequently  as  I 
have  with  Mr.  Brown.  I  retained  him  on  behalf  of  Sister  M. 
Florentia  and  Daisy  I.  O'Neill.  I  do  not  feel  that  I  am  con- 
trolling their  case.  I  do  not  feel  that  I  am  their  representative. 
They  have  not  communicated  directly  with  Mr.  Maury  or  Mr. 
Templeman,  to  my  knowledge.  As  far  as  I  know,  they  have 
communicated  with  me." 

Counsel  insist  that  the  zeal  of  the  administrator  in  getting 
together  all  the  property  of  the  estate  is  no  fault  or  ground  for 
removal.  Assuredly  not,  but  that  is  beside  the  mark.  The 
question  is  whether  the  waiver  of  the  widow  and  her  request  for 
his  appointment  was  fairly  procured  and  freely  given.  We 
think  her  testimony  shows  that  it  was  not,  and  his  serves  only 
to  confirm  that  impression.  He  received  her  consent  to  the 
administration  by  him  of  an  estate  of,  a  certain  character,  esti- 
mated at  not  to  exceed  $5,000  in  value,  and  which  did  not  claim 
any  of  the  property  in  dispute;  she  never  did  consent  that  he 
should  administer  an  estate  of  a  different  character,  valued  at 
$35,558.07,  three-fourths  of  which  consists  of  property  claimed 
by  her  as  her  own.  Before  his  appointment  she  undoubtedly 
believed,  and  had  reason  to  believe,  that  his  attitude  toward  her 
claims  was  not  adverse ;  whether  this  arose  from  what  he  said  or 
failed  to  say  is  of  no  importance.  {Power  &  Bro,  v.  Turner, 
37  Mont.  521,  97  Pac.  950.)  His  duty  under  the  circumstances 
was  candor  toward  her  and  toward  the  court;  he  should  have 
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told  her  that  her  claims  might  have  to  be  questioned,  and  he 
should  have  given  the  court,  in  his  petition  for  letters  and  in 
his  testimony  at  the  hearing  thereof,  all  the  information  he  then 
had  in  regard  to  the  matter;  instead  of  this,  he  evaded  to  the 
point  of  deception,  if  he  did  not  expressly  deceive.  Deception 
cannot  be  countenanced  in  matters  of  this  kind.  (Lutz  v. 
Mohan,  80  Md.  233,  30  Atl.  645;  In  re  Farnham's  Estate,  41 
Wash.  570,  84  Pac.  602.)  At  the  time  he  filed  the  inventories, 
at  the  time  he  filed  his  objection  to  her  petition,  and  at  the  time 
he  testified  on  this  hearing,  no  material  facts  had  come  to  his 
knowledge  which  were  unknown  to  him  at  and  before  the  time 
he  received  his  appointment  as  administrator;  yet  he  now  ques- 
tions her  widowhood,  is  certain  that  none  of  the  property  is  hers, 
charges  her  with  endeavoring  to  convert  the  property  of  the 
estate  to  her  own  use,  and  causes  counsel  to  appear  and  join  in 
his  attack  on  behalf  of  the  other  heirs.  His  offense  is  not  in 
listiQg  the  property  in  question,  but  in  the  exhibition  of  an  atti- 
tude so  generally  hostile  to  the  widow  as  to  warrant  the  infer- 
ence that  he  had  held  it  before  his  appointment,  but  carefully 
screened  it  from  her  until  his  position  should  be  assured. 

It  is  urged,  however,  that  there  was  no  sufficient  allegation  in 
[6]  the  appellant's  ** pleading"  in  the  way  of  excuse  or  avoid- 
ance of  her  waiver  and  request.  We  do  not  think  that  in  a  pro- 
ceeding  of  this  kind  the  parties  should  be  held  to  a  strict  and 
technical  observance  of  the  rules  of  pleading.  It  is  sufficient 
if  the  administrator  was  informed,  by  the  allegations  of  the 
widow,  of  the  nature  and  probable  scope  of  her  complaint,  and 
that  he  was  so  informed  is  evident  from  the  fact  that  no  sur- 
prise was  claimed,  that  he  testified  concerning  the  matter  so  far 
as  interrogated,  and  that  the  subject  was  canvassed  without  any 
objection  touching  the  sufficiency  of  the  ''pleading." 

Some  remarks  are  also  made  about  the  discretion  of  the  dis- 
trict court  and  the  willingness  of  the  administrator  to  have  the 
disputed  questions  of  title  settled  by  an  agreed  statement  of 
[6]  facts.  Discretion  in  the  trial  court  arises  only  when  there 
is  room  for  it.    From  the  testimony,  which  presents  no  substan- 
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tial  conflict,  it  appears  that  the  widow's  renunciation  of  her 
right  to  administer  was  not  fairly  procured  nor  freely  given; 
her  prior  right  has  therefore  not  heen  exercised.  It  is  not 
within  the  power  of  any  court  to  deny  her  the  exercise  of  that 
right.  As  to  the  agreed  statement  of  facts,  the  record  does  not 
show  what  the  administrator  proposed  to  agree  to;  hence  we 
cannot  tell  whether  his  willingness  to  agree  is  a  circumstance  in 
his  favor  or  not. 

3.  An  examination  of  the  record  and  of  the  authorities  con- 
vinces us  that  the  failure  of  the  administrator  to  include  the 
[7]  watch  and  glasses  in  hys  first  inventory  constituted  no 
ground  for  his  removal.  As  an  impeachment  of  his  integrity 
it  was  frivolous;  but  it  illustrates  the  state  of  feeling  and  the 
lack  of  confidence  on  the  part  of  the  widow  toward  her  nominee. 

We  have  said  above  that  the  widow  is  not  incompetent  merely 
[8]  because  of  her  claims  to  the  property  in  dispute ;  whether 
her  conduct  was  such  as  to  establish  a  want  of  understanding  or 
integrity  so  as  to  render  her  incompetent  we  do  not  decide. 
But,  competent  or  not,  she  still  has  her  right  of  nomination. 
{McLean  v.  Roller,  33  Wash.  166,  73  Pac.  1123;  Stevenson's 
Estate,  72  Cal.  164, 13  Pac.  404;  BedelVs  Estate,  supra.) 

The  order  appealed  from  is  reversed,  with  directions  to  the 
district  court  of  Silver  Bow  county  to  revoke  the  letters  of  ad- 
ministration heretofore  issued  to  Charles  A.  Blackburn,  and  to 
grant  the  petition  for  the  appointment  of  the  appellant,  unless 
the  court  shall  find,  from  the  evidence  taken  or  which  may  be 
taken  at  a  further  hearing,  that  she  is  incompetent  for  want  of 
proper  understanding  or  integrity,  in  which  event  to  appoint 
such  competent  person  as  she  may  nominate. 

Reversed  and  remanded. 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  Holloway 
concur. 

Rehearing  denied  December  24,  1913. 
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McFABLAND,  Rbspondknt,  v.  WELCH,  Appellant. 

(No.  3,287.) 
(Submitted  October  21,  1913.    Decided  November  1,  1918.) 

[136  Pac.  391.] 

Cofdracis — Preventing  Completion — Complaint — Insufficiency-^ 
Remedies — Election — Me€Lsure  of  Damages — Instructions, 

(Tontracts — ^Preventing  Completion — Complaint — ^Insufficiency. 

1.  Complaint  in  an  action  to  recover  on  a  contract  whicb  plaintiff 
claimed  be  was  prevented  by  defendant  from  fully  performing,  held 
insufficient  for  lack  of  allegation  that  defendant's  interference  yna 
wrongful,  or  a  showing  that  his  failure  to  complete  the  contract  was 
excusable. 

Same — ^Bemedies — Election. 

2.  Where  full  performance  of  a  contract  is  prevented  by  the  wrongful 
interference  of  one  party,  the  other  may  treat  such  wrongful  act 
as  a  breach  of  the  contract  and  at  once  sue  for  damages  arising  from 
loss  of  the  benefits  which  would  reasonably  have  followed  a  complete 
performance  on  his  part,  showing  that  he  was  injured  by  the  breach, 
and  the  extent  of  his  injury;  or  treat  the  contract  as  at  an  end  and  sua 
upon  a  quantum  meruit  for  the  part  already  performed. 

Same — ^Breach — Nominal  Damages,  When. 

3.  Mere  breach  of  a  contract  does  not,  in  the  absence  of  allegation 
showing  injury  and  intent  thereof,  warrant  recovery  for  more  thaa 
nominsd  damages. 

Same — Measure  of  Damages — ^Failure  to  Instruct — Beversible  Error. 

4.  Failure  to  instruct  the  jury  as  to  the  measure  of  damages  recov- 
erable in  an  action  on  a  contract  is  reversible  error. 

Appeal  from  District  Court,  Missoula  County;  F.  C.  Webster, 
Judge. 

Action  by  Ambrose  McParland  against  J.  J.  Welch.  Judg- 
ment for  plaintiff  and  defendant  appeals  from  it  and  an  order 
denying  him  a  new  trial.    Beversed  and  remanded. 

Cause  submitted  on  briefs  of  counseL 

Messrs.  Chas.  H.  Hall  and  A.  N.  WhitlocJc,  for  Appellant 

Messrs.  Welling  Napton  and  V,  8.  Kutchin,  for  Respondent. 

MB.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

In  plaintiff's  complaint  as  originally  presented  he  alleged 
that  in  May,  1910,  he  entered  into  a  contract  with  defendant 
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• 

by  the  terms  of  which  he  agreed  to  perform  work  and  labor  for 
defendant  in  skidding,  hauling,  and  loading  logs  and  ties,  and 
in  sealing  the  logs,  for  which  defendant  agreed  to  pay  $7  per 
thousand  for  the  work  so  done  upon  the  logs,  sixteen  cents  for 
each  tie  so  handled,  and  $25  per  month  for  scaling,  amounting 
in  the  aggregate  to  $1,320;  that  he  commenced  work  immedi- 
ately, "and  afterward,  to-wit,  on  the  8th  day  of  December, 
1910,  completed  the  contract  so  far  as  the  terms  and  conditions 
were  to  be  performed  by  plaintiff *' ;  that  no  part  of  the  contract 
price  had  ever  been  paid  except  the  sum  of  $420;  and  that  there 
remained  due  $900,  for  which  amount  judgment  was  demanded. 

The  answer  denies  generally  all  the  allegations  of  the  com- 
plaint; pleads  an  entirely  different  contract,  an  abandonment  of 
it  by  plaintiff,  and  a  counterclaim  for  $688.72  for  goods,  wares, 
merchandise,  and  cash  furnished  to  plaintiff  at  his  special  in- 
stance and  request.  All  of  the  affirmative  allegations  in  the 
answer  and  counterclaim  were  put  in  issue  by  reply.  Upon  the 
trial  plaintiff  amended  his  complaint  by  adding  after  the  word 
** plaintiff"  in  the  portion  quoted  above  the  following:  **To  this 
date,  and  would  have  entirely  performed  the  same  had  he  not 
been  prevented  by  act  of  this  defendant."  The  trial  resulted 
in  a  verdict  and  judgment  in  favor  of  plaintiff  for  $500,  and 
defendant  appealed. 

The  complaint  as  amended  does  not  even  charge  that  plaintiff 
[1]  was  prevented  from  completing  his  contract  by  any 
wrongful  act  of  defendant.  If  the  act  was  rightful,  plaintiff 
cannot  complain  upon  any  theory.  If  he  seeks  to  justify  his 
failure  to  complete  the  work  under  the  contract,  he  must  set 
forth  the  facts  and  circumstances  constituting  such  excuse,  to 
the  end  that  the  court  may  determine  whether  the  acts  of  which 
complaint  is  made  were  wrongful,  and  therefore  constitute  an 
excuse,  or  whether  they  were  rightful,  and  justify  the  defend- 
ant. These  rules  are  elementary,  and  their  enforcement  neces- 
sary in  order  that  issues  may  be  framed  fo^  trial,  and  the 
defendant  apprised  of  the  charge  he  is  called  upon  to  meet. 
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There  is  not  any  conceivable  theory  upon  which  the  com- 
plaint, as  it  now  stands,  can  be  construed  into  the  statement 
of  a  cause  of  action.  If  it  be  assumed  that  it  was  the  purpose 
[2]  of  the  pleader  to  charge  a  wrongful  interference  by  de- 
fendant, and  that  that  was  plaintifp's  theory  of  his  case,  then 
he  had  at  least  two  remedies  available  to  him: 

(1)  He  could  treat  the  defendant's  wrongful  act  as  a  breach 
of  the  contract,  and  sue  at  once  for  damages  arising  from  his 
having  been  prevented  from  reaping  all  the  benefits  and  advan- 
tages which  would  reasonably  follow  a  complete  performance  on 
his  part,  and  the  measure  of  his  recovery  would  be  the  difference 
between  the  contract  price  and  the  expense  to  him  of  doing  the 
work.  (Sec.  6048,  Rev.  Codes.)  But  plaintiff  did  not  choose 
this  alternative.  He  does  not  state  what  portion  of  the  entire 
contract  he  had  performed,  what  amount  remained  to  be  done, 
what,  if  anything,  is  due  to  him  for  the  portion  already  per- 
formed, or  what,  if  any,  profits  or  advantages  to  him  were  within 
the  reasonable  anticipation  of  the  parties  when  the  contract  was 
entered  into.  Of  course,  if  plaintiff  could  not  reasonably  ex- 
pect any  profit  or  advantage  from  completing  the  enterprise,  he 
was  not  injured  by  the  interruption.  He  does  not  allege  any 
[3]  breach  by  defendant ;  but,  if  he  did,  that  of  itself  would  not 
warrant  recovery  for  more  than  nominal  damages.  {Jacobs 
Sultcm  Co.  V.  Union  Mercantile  Co.,  17  Mont.  61,  42  Pac.  109.) 
He  must  disclose  that  he  was  injured  as  the  consequence  of  such 
breach  and  the  amount  or  extent  of  such  injury.  {Mergenthaler 
Linotype  Co,  v.  Kansas  State  Printing  Co.,  61  Kan.  860,  59  Pac. 
1066.) 

(2)  He  could  treat  the  contract  as  at  an  end,  and  sue  upon 
a  qiuintum  meruit  for  the  work  already  done  (Keyser  v.  Reh^ 
berg,  16  Mont.  331,  41  Pac.  74) ;  but  he  did  not  do  so.  His 
failure  to  state  what  amount  of  the  contract  work  he  had  per- 
formed renders  it  impossible  to  determine  the  extent  to  which 
he  should  recover. 

That  a  party  who  has  been  wrongfully  prevented  from  com- 
pleting his  contract  has  his  election  between  the  two  remedies 
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just  considered,  the  authorities  all  agree  (3  Page  on  Contracts, 
sec.  1569  J  9  Cyc.  688) ;  but  some  go  further  and  add  a  third 
alternative,  viz,:  He  may  stand  by  in  readiness  to  perform  until 
the  term  of  the  contract  has  expired,  and  then  sue  upon  the 
contract.  This  third  rule  is  recognized  in  Isaacs  v.  McAndrew, 
1  Mont.  437,  in  Lake  Shore  &  M.  S.  Ry.  Co.  v.  Richards,  152 
HI.  59,  30  L.  R.  A.  33,  38  N.  E.  773,  and  in  some  other  authori- 
ties. Whatever  may  be  said  of  it,  plaintiff  in  this  instance  has 
not  sought  to  invoke  it.  He  does  not  allege  that  the  term  of 
his  contract  had  expired  when  his  action  was  instituted ;  on  the 
contrary,  the  filing  mark  upon  his  complaint  discloses  that  he 
commenced  this  proceeding  immediately  after  the  alleged  inter- 
ference. He  never  can  invoke  it,  for  his  testimony  discloses 
that,  according  to  his  theory,  his  contract  had  not  expired — in- 
deed, that  the  time  for  performing  a  substantial  part  of  it  had 
not  arrived. 

The  foregoing  observations  presuppose  an  entire  or  indivisible 
contract,  and,  in  so  far  as  any  theory  of  the  plaintiff  can  be 
adduced  from  his  complaint,  it  is  that  the  agreement  upon  which 
he  relies  is  an  entire  contract.  Of  course,  if  the  contract  was 
severable,  or  if  plaintiff  was  seeking  relief  under  section  4926, 
Revised  Codes,  he  would  be  compelled,  in  the  one  instance,  to 
disclose  the  proportion  of  the  work  performed,  and,  in  the  other, 
the  matters  contemplated  by  the  section  of  the  Code,  just  men- 
tioned. 

In  its  instructions  the  trial  court  failed  altogether  to  advise 
the  jury  of  the  measure  of  plaintiff's  recovery  in  the  event  that 
[4]  he  prevailed.  Ordinarily,  this  would  constitute  reversible 
error,  for  it  leaves  the  jury  to  determine  the  amount  of  their  ver- 
dict by  mere  guesswork,  and  in  this  present  instance  the  amount 
returned  by  the  jury  only  serves  to  emphasize  the  fact  that  the 
jurors  were  at  sea  without  chart  or  compass.  There  is  not  any 
evidence  to  justify  a  verdict  for  $500.  It  does  not  respond  to 
plaintiff's  demand,  nor  to  his  proof;  but  the  trial  court's  fail- 
ure was  fully  justified,  for  it  was  impossible  to  determine  from 
the  amended  complaint  the  theory  of  plaintiff's  case  or  the 
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amount  to  which  he  was  entitled,  if  entitled  to  recover  at  all. 
But  we  are  disposed  to  afford  plaintiff  an  opportunity  to  state 
a  cause  of  action,  if  he  can  do  so  by  amendment  or  otherwise. 

The  judgment  and  order  denying  defendant  a  new  trial  are 
reversed,  and  the  cause  is  remanded  for  further  proceedings. 

Beversed  and  remanded. 

Mb.  Chief  Justice  Bbantly  and  Me.  Justice  Sanneb  con- 
cur. 


iWINE,   Ebspondbnt,  v.   NORTHERN  PACIFIC  RAILWAY 

CO.,  Appellant. 

-^(No.  3,294.) 
(Submitted  October  22,  1913.    Decided  NoTember  1,  1913.) 

[136  Pac.  387.] 

Waters  and   Watercourses  —  Railroads  —  Surface    and  Flood 
Waters — Removed  of  Ohstrtiction — Liability  for  Damage, 

Bailroads — Watercourses — Ice  Gorges — ^Bemoval — Liability  for  Damage. 

1.  While  a  railroad  company  must  exercise  the  highest  decree  of  care 
to  keep  its  track  and  roadbed  safe,  it  may  not  in  so  doing,  even  in. 
cases  of  emergency,  injure  the  property  of  an  adjoining  owner  without 
rendering  itself  liable  for  the  resultant  damage;  hence,  refusal  of  an 
instruction  that  if  removal  of  an  ice  gorge  in  a  river  near  defendant's 
roadbed  was  necessary  to  protect  it  and  a  bridge  crossing  the  stream, 
the  plaintiff  could  not  recover  damages  for  the  flooding  of  his  premises 
occasioned  thereby,  was  proper. 

Same — Flood  and  Surface  Waters. 

2.  Where  water  is  forced  out  of  the  channel  of  a  stream  by  an  ice 
gorge,  its  character — whether  surface  or  flood  water  as  defined  in 
Fordham  v.  Northern  Pac.  By,  Co.,  30  Mont.  421 — and  the  extent  of 
the  right  of  persons  affected  by  its  presence  to  deal  with  it,  are  de- 
pendent upon  the  facts  as  they  are  made  to  appear  in  each  particular 
case. 

Same — Watercourses — ^Removal  of  Obstruction — ^Liability  for  Damage. 

3.  Waters  forced  over  the  banks  of  a  river  by  an  ice  gorge  which,  upon 
removal  of  the  obstruction  by  defendant  railway  company,  returned 
to  the  channel  and  became  part  of  the  torrent  which  inundated  plain- 
tiff's land  lying  below,  were  flood  and  not  surface  waters,  and  there- 
fore, under  the  doctrine  announced  in  the  Fordham  Case,  suprOf  defend- 
ant was  liable  for  the  damage  caused  to  plaintiff,  irrespective  of  any 
question  of  negligence. 

[As  to  the  right  of  one  land  owner  to  accelerate  or  diminish  the 
flow  of  water  to  or  from  the  lands  of  another,  see  note  in  85  Am.  St. 
Bep.  707.] 
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Appeal  from  District  Covrt,  Broadwater  County;  Tf .  B.  0. 
Stewart,  Judge. 

Action  by  Joseph  R.  Wine  against  the  Northern  Pacific  Rail- 
way Company.  From  an  adverse  judgment  and  order,  defend- 
ant appeals.     Affirmed^ 

Messrs.  Ounn  dk  Rasch,  for  Appellant,  finbmitted  a  brief; 
Mr,  E.  M.  Hall,  of  Counsel,  argued  the  cause  orally,  citing: 
Cairo  etc.  B.  Co,  v.  Houry,  77  Ind.  364;  Lamb  v.  Beclamation 
Dist.  No.  108,  73  Cal.  125,  2  Am.  St.  Rep.  775,  14  Pac.  625; 
Rex  V.  Commissioners,  8  Bam.  &  C.  355;  McDaniel  v.  Cwm- 
mings,  83  Cal.  515,  8  L.  R.  A.  575,  23  Pac.  795 ;  Cass  v.  Dicks, 
14  Wash.  75,  53  Am.  St.  Rep.  859,  44  Pac.  113;  Harvey  v. 
Northern  Pac.  By.  Co.,  63  Wash.  669,  116  Pac.  464 ;  Gulf  etc. 
Ry.  Co.  V.  Clark,  101  Fed.  678,  41  C.  C.  A.  597;  Johnson  v. 
Chicago  etc.  Ry.  Co.,  80  Wis.  641,  27  Am.  St.  Rep.  76,  14  L.  R. 
A.  495,  50  N.  W.  771 ;  McCoy  v.  Board  of  Directors,  95  Ark. 
345,  129  S.  W.  1097;  Waffle  v.  New  York  Central  R.  Co.,  53 
N.  Y.  11,  13  Am.  Rep.  467;  Missouri  Pacific  Ry.  Co.  v.  Keys, 
55  Kan.  205,  49  Am.  St.  Rep.  249,  40  Pac.  275. 

Mr.  J.  R.  Wine,  Jr.,  for  Respondent,  submitted  a  brief  and 
argued  the  cause  orally. 

The  waters  of  the  Missouri  river,  which  were  backed  up  by 
the  lower  gorge  and  held  on  the  lowland,  to  the  west  of  defend- 
ant's embankment,  formed  a  continuous  body  with  the  Missouri 
river,  and  were  a  part  thereof,  and  governed  by  the  rule  of  law 
announced  in  the  case  of  Fordham  v.  Northern  Pacific  R.  Co., 
30  Mont.  421,  104  Am.  St.  Rep.  729,  66  L.  R.  A.  556,  76  Pac. 
1040.  (See,  also.  Riddle  v.  Chicago  R.  I.  &  P.  R.  Co.,  88  Kan. 
248,  128  Pac.  195.) 

The  placing  of  an  obstruction  in  a  natural  watercourse  in  such 
a  way  as  to  cause  the  water  to  leave  the  channel  and  flood  and 
injure  the  lands  of  a  riparian  owner  is  a  trespass  to  said  lands, 
rendering  the  person  responsible  for  the  obstruction  liable  for 


202  Wine  v.  Northern  Pacipio  Ey.  Co.      [Oct.  T.  '13 

the  damage  suffered,  and  in  such  an  action  it  is  not  necessary  to 
either  plead  or  prove  negligence.  (See  28  Am.  &  Eng.  Ency. 
of  Law,  551  et  seq,;  38  Cyc.  994  et  seq.)  Nor  is  the  intent 
with  which  the  trespass  is  committed  material.  (Id,;  see,  also, 
Staton  V.  Norfolk  &  C.  R,  Co.,  Ill  N.  C.  278,  17  L.  B.  A.  838, 
16  S.  E.  181.)  One  who  wrongfully  places  an  obstruction  in  a 
natural  watercourse,  thereby  diverting  the  flow  upon  the  lands 
of  another,  creates  a  nuisance  per  se.  {Allen  v.  Stowell,  145 
Cal.  666,  104  Am.  St.  Rep.  80,  68  L.  R.  A.  223,  79  Pac.  371 ;  29 
Cyc.  1155,  1178.) 

The  flooding  of  private  lands  is  a  taking  within  the  constitu- 
tional prohibition.  The  leading  case  on  this  subject  is  that  of 
Pumpelly  v.  Qreen  Bay  Co.,  13  Wall.  (U.  S.)  166,  20  L.  ed. 
557.  See,  also,  7  Rose's  Notes  to  United  States  Reports,  p.  648 
et  seq.,  where  the  author  has  collected  and  digested  the  cases 
in  which  the  Pumpelly  Case  has  been  referred  to  and  approved. 

A  railroad  company,  as  such,  has  no  more  right  or  authority 
to  flood  another's  lands  than  a  private  individual.  (Union  Pac. 
Ry.  Co.  V.  Dyche,  31  Kan.  120,  1  Pac.  243 ;  Jenkins  v.  Wilming' 
ton  iSc  W.  R.  Co.,  110  N.  C.  438,  15  S.  E.  193.) 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

Action  for  damages  alleged  to  have  been  caused  to  the  lands 
of  plaintiff  by  the  wrongful  act  of  the  defendant.  The  plain- 
tiff had  verdict  and  judgment.  The  defendant  has  appealed 
from  the  judgment  and  an  order  denying  its  motion  for  a  new 
trial. 

The  plaintiff  is  the  owner  of  lands  lying  on  both  sides  of  the 
Missouri  river,  a  short  distance  below  the  point  where  the  de- 
fendant's line  of  railway  crosses  it,  near  Townsend,  in  Broad- 
water county.  The  general  course  taken  by  the  river  in  this 
locality  is  from  the  southwest  to  the  northeast.  The  course  of 
the  railway  is  from  the  southeast  toward  the  northwest,  crossing 
the  river  nearly  at  right  angles.  For  the  distance  of  more  than 
a  mile  from  the  river  to  the  southeast,  the  lands  on  either  side 
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of  the  railway  are  lowlands,  elevated  only  a  few  feet  above  the 
stream  at  its  ordinary  stage.  Beyond  the  river  to  the  northeast 
the  condition  is  the  same.  Plaintiff's  residence,  with  appurte- 
nant out-buildings,  orchard,  garden,  and  meadow,  is  situated  on 
a  portion  of  his  lands  lying  on  the  southeast  bank.  The  main 
body  of  his  lands  lies  along  the  opposite  bank.  The  line  of  the 
railway  approaches  the  bridge  from  the  southeast  by  means  of 
an  embankment,  which  increases  in  height,  from  a  few  inches 
near  Townsend,  to  about  eight  feet  where  it  reaches  the  bridge. 
This  embankment  was  constructed  many  years  ago  when  the 
railway  was  built.  It  has  no  substantial  openings  to  permit  the 
-escape  of  water  which  may  accumulate  on  the  side  toward  the 
southwest  from  an  overflow  of  the  river  or  from  precipitation. 
Such  accumulations  can  escape  only  by  following  the  line  of  the 
embankment  to  the  river  at  the  bridge.  It  is  not  unusual  that, 
during  the  spring  thaws  when  the  ice  leaves  the  river,  gorges 
are  formed  which,  varying  in  size  and  duration,  impede  the  flow 
of  the  river  causing  temporary  overflows  of  portions  of  adjacent 
lowlands.  On  March  4,  1910,  such  a  gorge  formed  at  a  point 
about  350  yards  above  the  defendant's  bridge.  At  the  same  time 
a  second  gorge  formed  below  the  bridge  nearly  opposite  the 
residence  of  the  plaintiff.  The  upper  gorge  caused  an  overflow 
of  water  from  above,  which,  being  held  in  check  by  the  volume 
detained  by  the  lower  gorge,  accumulated  on  the  upper  side  of 
defendant's  embankment,  rising  in  places  approximately  to  its 
crest  and  threatening  its  safety.  The  general  level  of  the  stream 
and  the  flood  water  was  then  stationary  at  about  five  and  one- 
half  feet  above  the  normal  stage,  but  was  not  sufficiently  high 
to  flood  any  substantial  portion  of  plaintiff's  lands  on  either  side 
of  the  river.  On  March  5  a  strong  wind  began  to  blow  from 
the  west,  driving  the  water  against  the  embankment  so  that  it 
began  in  places  to  wash  out  the  material  from  under  and  between 
the  ties.  Having  concluded  that  a  removal  of  the  upper  gorge 
would  permit  most  of  the  flood  waters  to  escape  by  the  main 
channel  of  the  river  and  that  the  embankment  would  thus  be 
relieved  from  danger,  the  employees  of  defendant,  though  they 
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knew  of  the  lower  gorge,  on  the  afternoon  of  March  6  blew  it 
out  with  dynamite,  with  the  result  that  the  torrent  of  water  thna 
released,  being  caught  and  in  part  detained  by  the  lower  goi^, 
raised  the  level  of  the  stream  below  to  a  height  of  ten  feet,  and 
caused  it  to  overflow  substantially  all  of  plaintiff's  lands  to  the 
depth  of  several  feet,  flooding  plaintiff's  residence,  destroying 
his  household  effects,  and  depositing  upon  his  orchard,  garden, 
and  meadows,  in  places,  large  amounts  of  boulders,  sand,  and 
drift  timber,  and  in  others  wa3ning  away  the  soil  to  such  an 
extent  as  to  render  these  portions  of  them  wholly  useless.  These 
facts  are  not  controverted.  There  was  also  evidence  tending  to 
show  that  plaintiff's  lands  would  not  have  been  flooded  at  all* 
but  for  defendant's  interference  with  the  upper  gorge.  There 
was  some  conflict  in  the  statements  of  the  witnesses  upon  the 
question  whether  on  the  morning  of  March  6  the  flood  water 
held  by  the  embankment  had  so  far  subsided  as  to  remove  the 
threatened  danger  to  the  track,  and  thus  the  necessity  for 
defendant  to  blow  out  the  gorge  as  a  protective  measure.  Un- 
der the  rule  of  law  applicable  to  cases  of  this  character,  as  we 
shall  see  later,  we  think  it  wholly  immaterial  whether  the  neces- 
sity arose  for  action  on  the  part  of  the  defendant  or  not. 

At  the  trial  counsel  for  the  defendant  assumed  the  position 
that  when  the  defendant,  engaged  as  it  is  in  the  performance 
of  a  public  duty,  was  confronted  with  the  emergency  created 
by  the  gorge  rendering  its  roadbed  and  track  unsafe,  and  the 
necessity  was  thus  created  for  it  to  act  in  order  to  remedy  the 
dangerous  condition  and  safeguard  its  passengers  and  freight, 
it  had  the  right  to  adopt  any  means  suitable  to  that  end,  and 
hence  that  the  plaintiff  could  not  recover  for  any  damage  suf- 
fered by  him  by  reason  of  the  course  pursued  by  the  defendant. 
This  position  is  shown  by  special  requests  for  instructions  ten- 
dered by  the  defendant,  the  theory  of  all  of  which  is  exemplified 
by  the  following:  **The  defendant  railway  company,  as  a  com- 
mon carrier  of  persons  and  freight,  was  in  duty  bound  to  exer- 
cise the  highest  degree  of  care  to  protect  its  line  of  railroad 
from  being  injured  or  destroyed  and  to  take  all  necessary  pre- 
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caution  to  prevent  its  line  of  railroad  from  becoming  nnsafe  or 
dangerous  for  the  movement  and  operation  of  its  trains  and  cars 
over  its  said  line  of  railroad.  And  if  you  find  from  the  evi- 
dence in  this  case  that  the  existence  of  the  said  upper  ice  gorge, 
and  the  accumulation  of  ice,  water  and  material  caused  thereby, 
made  it  necessary  for  the  defendant  company,  in  order  to  pro- 
tect its  bridge,  roadbed  and  tracks  and  to  keep  the  same  safe 
so  as  to  enable  it  to  operate  its  trains  and  cars  with  safety  to 
passengers  and  freight  carried  over  its  line  of  road,  to  remove 
said  gorge,  and  the  said  ice  gorge  was  so  removed  by  defendant 
company  in  order  to  protect  its  said  bridge,  roadbed,  and  tracks 
and  keep  the  same  safe  for  public  travel,  then  the  plaintiff  can- 
not recover,  and  your  verdict  should  be  for  the  defendant." 
The  court  refused  the  instructions  and  submitted  the  case  to 
[1]  the  jury  on  the  theory  that,  if  the  plaintiff  would  not  have 
been  damaged  but  for  the  act  of  the  defendant  in  removing  the 
gorge,  he  was  entitled  to  recover.  It  is  true  that  it  is  incum- 
bent upon  a  common  carrier,  such  as  the  defendant,  to  exercise 
the  highest  degree  of  care  to  keep  its  track  and  roadbed  safe, 
and  to  this  end  make  prompt  and  energetic  use  of  every  means 
at  its  command  in  every  emergency  to  provide  for  the  safety  of 
the  passengers  and  goods  intrusted  to  its  care,  and  that  this 
duty  is  higher  than  that  which  it  owes  to  land  owners  along  the 
line  of  its  road  (Louisville  N.  A.  &  C.  By.  Co.  v.  Thompson,  107 
Ind.  442,  57  Am.  Eep.  120,  8  N.  E.  18,  9  N.  E.  357) ;  but  the 
obligation  to  exercise  the  care  and  diligence  exacted  of  it  in 
this  regard  does  not  justify  the  postulate  that  it  may  under  any 
stress  of  circumstances  appropriate  to  its  own  use  or  injure  the 
property  of  such  land  owner,  without  rendering  itself  liable  to 
'  him  for  the  injury  thus  done.  As  an  owner  of  property  it  has 
the  same  rights  as  any  other  person,  and  is  under  the  same  obli- 
gation to  so  use  its  property  as  not  to  injure  that  of  an  adjoin- 
ing owner.  It  has  the  unqualified  right  to  operate  its  road  in  a 
reasonable  and  proper  manner  and  to  adapt  its  property  to  the 
use  for  which  it  was  acquired ;  but  it  is  subject  to  the  same  rules 
of  law  as  are  the  adjoining  proprietors,  and,  if  in  conducting 


206  Wine  v.  Northern  Pacific  Ry.  Co.      [Oct.  T.  13* 

its  business  it  infringes  upon  the  rights  of  others,  it  becomes 
liable  for  damages  to  the  same  extent  as  a  natural  person. 
(Statan  v.  Norfolk  &  C,  R.  Co,,  111  N.  C.  278,  17  L.  R.  A.  838, 
16  S.  B.  181.)  If  it  commits  a  trespass,  it  is  liable  in  an  action 
for  trespass.  If  during  the  conduct  of  its  business  it  creates  a 
nuisance  or  suffers  one  to  exist  upon  its  own  property,  it  is  liar 
ble  in  an  action  on  the  case.  In  the  one  case  no  question  of  dili- 
gence or  skill  can  arise ;  liability  will  attach  if  the  injury  done 
is  the  result  of  the  active  agency  of  the  defendant.  In  the  other 
it  will  be  liable  if  the  injury  is  consequential  or  is  the  result 
of  negligence  or  nonfeasance.  {Fleming  v.  Lockwood,  36  Mont. 
384,  122  Am.  St.  Rep.  375,  13  Ann.  Cas.  263,  14  L.  R.  A.  (n.  s.) 
628,  92  Pac.  962.). 

The  requested  instructions  assume  that,  inasmuch  as  a  railway 
is  for  the  benefit  of  the  public,  in  the  authority  given  by  the 
legislature  to  construct  it,  there  is  an  implied  subordination  of 
the  rights  of  the  adjoining  proprietors.  This  is  true  in  so  far 
as  a  railway  company  is  given  the  privilege,  by  condemnation 
proceedings,  to  take  or  damage  property  necessary  for  the  con- 
struction and  operation  of  its  road;  but  this  power  cannot  be 
exercised  except  within  the  limitations  and  upon  a  fulfillment 
of  the  condition  precedent  attached:  That  no  person  can  be 
deprived  of  his  property  without  due  process  of  law,  and  that 
just  compensation  must  first  be  made  to  the  owner.  (Const., 
Art.  Ill,  sees.  14,  27.)  The  subordination  of  the  rights  of  the 
private  proprietors  goes  no  further.  Once  the  title  has  been 
acquired  by  the  railway  company,  whether  by  purchase  or  con- 
demnation, its  use  of  it,  as  we  have  already  said,  must  be  gov- 
erned by  the  same  rules  as  that  of  private  proprietors.  Other- 
wise the  guaranties  of  the  Constitution  would  be  of  no  avail. 
In  Staton  v.  Norfolk  &  C,  R.  Co.,  supra,  it  was  well  said:  "It 
would  be  of  small  comfort  to  the  ruined  proprietor  to  be  told 
that  he  must  bear  his  loss  for  the  benefit  of  the  public,  and  it 
would  not  be  unnatural  if  he  answered  that  if  the  public  good 
required  the  destruction  of  his  property  an  enlightened  sense  of 
public  justice  should  demand  that  he  be  compensated  for  his 
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loss.  In  this  he  would  be  sustained  by  the  words  of  Sir  William 
Blackstone  that  *the  public  good  is  in  nothing  more  essentially 
interested  than  in  the  protection  of  every  individuars  private 
rights.'     (1  Bl.  Com.  138.)" 

Counsel  insist,  however,  that  the  water  forced  out  of  the  main 
[2]  channel  of  the  river  was  surface  water,  that  the  defendant 
had  the  right  to  treat  it  as  a  common  enemy,  and  that  any  dam- 
age caused  by  its  release  by  blowing  out  the  gorge  was  damnum 
absque  injuria.  In  view  of  the  decision  by  this  court  in  Ford- 
ham  V.  Northern  Pacific  B.  Co,,  30  Mont.  421,  104  Am.  St.  Rep. 
729,  66  L.  R.  A.  556,  76  Pac.  1040,  it  is  somewhat  surprising 
that  this  contention  should  be  made.  After  a  review  of  many 
of  the  decisions  on  the  subject,  and,  recognizing  the  diversity  of 
the  views  entertained  by  the  courts  as  to  what  is  and  what  is 
not  flood  water,  the  court,  through  Mr.  Justice  HoUoway,  said: 
*' Without  attempting  to  reconcile  the  diverse  decisions,  we  are 
of  the  opinion  that  the  following  rule  furnishes  the  safest  guide 
for  the  determination  of  a  question  which  has  vexed  the  courts 
of  many  of  our  states  as  well  as  those  of  England,  viz, :  Whether 
the  water  from  the  overflow  of  streams  is  to  be  considered  as 
still  a  part  of  the  watercourse,  or  to  be  treated  as  surface  water, 
shall  depend  upon  the  configuration  of  the  country,  and  the 
relative  position  of  the  water  after  it  has  gone  beyond  the  usual 
channel.  If  the  flood  water  becomes  severed  from  the  main  cur- 
rent, or  leaves  the  same  never  to  return,  and  spreads  out  over 
the  lower  ground,  it  becomes  surface  water.  But  if  it  forms  a 
continuous  body  with  the  water  flowing  in  the  ordinary  channel, 
or  if  it  departs  from  such  channel  presently  to  return,  it  is  to  be 
regarded  as  still  a  part  of  the  stream."  Further  consideration 
of  the  subject  has  convinced  us  that  the  rule  as  here  expressed 
is  the  only  satisfactory  one.  Taking  it  as  the  criterion,  the  char- 
acter of  the  water,  and  therefore  the  extent  of  the  right  to  deal 
with  it,  must  depend  upon  the  facts  as  they  are  made  to  appear 
in  the  particular  case.  Mr.  Parnham,  in  his  work  on  Waters 
(sections  879,  880),  discusses  the  subject  and  expresses,  in 
substance,  the  same  view.    The  following  authorities  support  it : 
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Riddle  v.  Chicago,  B.  I.  A  P.  B.  Co,,  88  Kan.  248,  128  Pac.  195 ; 
Vhl  V.  Ohio  River  R.  Co.,  56  W.  Va.  494,  107  Am.  St.  Rep.  968, 
3  Ann.  Cas.  201,  68  L.  B.  A.  138,  49  S.  E.  378 ;  Clark  v.  Patapsco 
Guano  Co,,  144  N.  C.  64,  119  Am.  St.  Eep.  931,  56  S.  E.  858 ; 
Town  of  Jefferson  v.  Hicks,  23  OU.  684,  24  L.  R.  A.  (n.  g.)  214, 
102  Pac.  79;  Chicago  etc.  R.  Co.  v.  Emmert,  53  Neb.  237,  68 
Am.  St.  Rep.  602,  73  N.  W.  540 ;  Lewis  on  Eminent  Domain,  3d 
cd.,  566,  838;  40  Qjrc.  639. 

Under  the  facts  presented  in  this  case,  the  water  which  left 
[3]  the  main  channel  above  the  gorge  and  finally  rested  against 
the  embankment  was  flood  water  within  the  rule  stated  in  Ford- 
ham  V.  Northern  Pacific  Ry.  Co.,  supra;  for  while  it  was  spread 
over  the  country  between  the  embankment  and  the  river,  cover- 
ing a  large  area,  as  soon  as  the  gorge  was  removed  and  the  way 
was  opened  for  it,  it  immediately  returned  to  the  channel  and 
became  a  part  of  the  torrent  which  swept  over  and  inundated 
the  plaintiff's  land,  causing  the  injury  of  which  he  complains. 
While  it  may  be  conceded  that  it  was  the  imperative  duty  of  the 
defendant  to  protect  the  embankment  from  injury  or  destruc- 
tion, the  necessity  for  action  gave  it  no  right  to  turn  the  water 
resting  against  it  upon  the  proprietors  .below,  to  their  injury. 
And  though  it  may  be  said  that  the  condition  was  created  by 
natural  causes — ^was  the  act  of  God — it  was  not  in  any  respect 
different  from  an  ordinary  flood  caused  by  melting  snow  or  ex- 
cessive rainfall,  and  under  the  rule  applied  in  the  Fordham  Case, 
the  defendant  must  be  held  liable  for  the  injury  done. .  There 
is  no  question  of  negligence  involved.  The  act  of  the  defend- 
ant amounted  to  a  direct  violation  of  the  plaintiff's  property 
rights.  {Fitzpairick  v.  Montgomery,  20  Mont.  181,  63  Am.  St. 
Rep.  622,  50  Pac.  416.) 

The  judgment  and  order  are  afSrmed. 

Affirmsd, 

lift.  Justice  Holloway  and  Mb.  Justice  Sanner  concur. 
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GUEBTH  BT  AL.,  Respondents,  v.  ARBOGAST,  Appellant. 

(No.  3,295.) 
(Submitted  October  22,  1913.    Decided  November  7,  1913.) 

[136  Pac.  383.] 

Claim  and  Delivery — Evidence — Admissibility — Cross-examina- 
tion— Instructions — Livestock — Marks  and  Brands — Verdict 
— Insufficiency. 

Claim  and  Delivery — Cross-examination — Scope. 

1.  Where  plaintiff  in  an  action  in  claim  and  delivery  bad  testified 
tbat  he  bad  permitted  fifty  head  of  cattle  (tbe  subject  of  the  action), 
valued  at  $1,400,  to  be  taken  many  miles  away  by  a  stranger  upon  a 
deposit  of  $300,  under  an  agreement  amounting  to  a  bailment  with  an 
option  to  purchase,  a  question  asked  him  on  cross-examination  whether 
be  had  made  any  investigation  as  to  the  person's  standing  or  character 
was  improperly  excluded. 

[As  to  when  and  against  whom  replevin  is  maintainable,  see  note  in 
88  Am.  St.  Bep.  741.  On  the  necessity  and  sufficienc^r  of  allegation 
as  to  the  ownership  or  right  to  possession  in  the  complaint  in  replevin, 
see  note  in  Ann.  Cas.  1912A,  333.] 

Same. 

2.  Eefusal  to  permit  the  wife  of  plain tifif  to  be  cross-examined  as  to 
the  details  of  the  negotiations  had  between  him  and  the  person  who 
took  possession  of  the  cattle  under  the  circumstances  referred  to  in 
paragraph  1  above,  after  sbe  had  testified  to  the  transaction  and  tbat  it 
did  not  amount  to  a  sale,  was  error. 

Same— Cross-examination — Scope — Statutes. 

3.  Section  8021,  Bevised  Codes,  prescribing  in  general  terms  the  scope 
of  cross-examination,  must  be  liberally  construed,  and  the  rule  extended 
rather  than  restricted. 

Same— Argumentative  Denial — ^Beply. 

4.  The  answer  of  defendant  in  claim  and  delivery  setting  forth  affirma- 
tively the  reasons  why  title  to  the  cattle  in  controversy  was  in  him  and 
not  in  plaintiff,  was  an  argumentative  denial;  hence,  failure  to  reply 
did  not  constitute  an  admission  of  the  truth  of  the  matters  stated  so  SB 
to  justify  the  exclusion  of  evidence  offered  in  support  thereof. 

Same— Evidence — Admissibility. 

5.  It  was  error  to  exclude  the  checks  given  by  defendant  in  payment 
of  the  cattle  sought  to  be  recovered  in  an  action  in  claim  and  delivery, 
and  which  he  claimed  to  have  bought  in  good  faith  from  a  third  person 
while  in  the  latter's  possession. 

Same. 

6.  Evidence  consisting  of  a  note  given  by  the  apparent  owner  of  the 
cattle  and  a  chattel  mortgage  to  secure  the  debt  evidenced  by  it,  which 
latter  remained  of  record  uncanceled  for  more  than  a  month  at  the 
time  defendant  claimed  to  have  bought  the  livestock,  was  xsompetent 
for  the  purpose  of  re-enforcing  the  presumptions  relative  to  the  pos- 
session and  ownership  of  property  (Be v.  Codes,  subds.  8,  11,  12,  sec. 
7962). 

Same — Instructions — Agreement  to  Purchase — To  be  in  Writing. 

7.  Plaintiff's  claim  having  been  that  the  transaction  between  him  and 
the  person  to  whom  he  delivered  the  cattle  in  controversy  amounted 
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to  a  bailment  with  an  option  to  purchase,  although  the  contract  bad  not 
been  reduced  to  writing,  the  court  should,  in  view  of  section  5092, 
Bevised  Codes,  which  provides  that  unless  a  contract  of  sale  of  personal 
property  where  title  is  stipulated  to  remain  in  tho  vendor  until  final 
payment  is  in  writing,  and  filed  for  record,  etc.,  the  transaction  is  void 
as  to  a  purchaser  prior  to  filing,  have  defined,  an  agreement  to  sell  and 
told  the  jury  to  find  for  defendant  if  the  transaction  was  such  an 
agreement,  and  he  bought  the  cattle  while  in  the  ostensible  owner's 
possession. 

[As  to  what  constitutes  a  conditional  sale,  see  note  in  94  Am.  St. 
Bep.  234.  As  to  the  rights  of  tho  parties  to  a  conditional  sale  when 
the  property  is  destroyed,  see  notes  in  Ann.  Cas.  1913C,  661;  Ann.  Cas. 
1913D,  338.]  . 

Same — Livestock — Brands — Evidence  of  What. 

8.  Eeld,  that  while  a  recorded  brand  or  a  certificate  thereof  is  prima 
facie  evidence  of  its  ownership,  it  is  not  prima  facie  evidence  of  owner- 
ship of  the  animal  bearing  it,  it  is  a  circumstance  to  be  considered 
with  others  as  tending  to  show,  but  in  itself  insufficient  to  prove, 
ownership. 

Same — Brands — Purpose  of   Statute. 

9.  The  purpose  of  the  Mark  and  Brand  Act  (Bev.  Codes,  sec.  1790 
et  seq.)  is  to  secure  to  the  person  who  records  his  brand  the  exclusive 
use  of  the  design  adopted;  and  the  object  sought  in  requiring  a  brand 
to  be  vented  is  to  foreclose  the  vendor's  claim  on  the  animal  sold. 

Same — Instructions — Abstract  Bules  of  Law — Refusal  not  Error. 

10.  Refusal  to  submit  abstract  rules  of  law,  such  as  the  presumptions 
prescribed  by  subdivisions  8,  11  and  12  of  section  7962,  relative  to 
the  possession  and  ownership  of  property,  to  the  jury  in  the  form  of 
instructions  is  not  error. 

4 

Same — Verdict — When  Insufficient. 

11.  A  verdict  in  claim  and  delivery  which  does  not  respond  to  all  the 
material  issues  tried  is  insufficient  to  sustain  a  judgment. 

Appeal  from  District  Court,  Chouteau  County;  Jno,  W,  Tot- 
tan,  Judge. 

Action  by  Henry  Cuerth  and  wife  against  John  Arbogast. 
From  a  judgment  for  plaintiffs  and  an  order  denying  a  new 
trial   defendant  appeals.    Reversed  and  remanded. 

Messrs.  Stranahan  &  Stra^tmhun  and  Mr.  John  Collins,  for 
Appellant,  submitted  a  brief;  Mr,  F.  E.  Stranahan  argued  the 
cause  orally. 

There  is  nothing  plainer  from  the  testimony  in  this  case  than 
that  the  original  intention  of  the  parties  to  the  transaction  be- 
tween the  plaintiffs  and  Busch  was  one  of  sale  and  not  of  bail- 
ment. **The  very  term  'bailment'  implies  that  the  owner  of  an 
article  has  placed  it  in  the  hands  of  another,  who  is  at  some 
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time  to  redeliver  it  to  the  owner.  And  if  the  person  to  whom 
the  thing  is  delivered  has  the  option  to  restore  it  or  to  pay  for 
it  in  money  or  other  property,  such  option  is  inconsistent  with 
the  character  of  a  bailment,  and  the  transaction  is  in  law  a  sale. 
Lyon  V.  Lenon,  106  Ind.  567,  7  N.  E.  311 ;  Andrews  v.  Richmond, 
34  Hun  (N.  Y.),  20;  Cliase  v.  Washburn,  1  Ohio  St.  244,  59  Am. 
Dec.  623;  Aiistin  v.  Seligman,  21  Blatchf.  506,  18  Fed.  519; 
Marsh  v.  Titus,  3  Hun  (N.  Y.),  550;  and  see  Kaut  v.  Kessler, 
114  Pa.  603,  7  Atl.  586."  (Note  to  Bretz  v.  Diehl,  2  Am.  St. 
Eep.  712;  notes  to  Slaughter  v.  Oreen,  10  Am.  Dec.  488;  First 
Congregational  Church  v.  Grand  Rapids  8.  Furniture  Co.,  15 
Colo.  App.  46,  60  Pac.  948 ;  Scott  Mining  etc,  Co,  v.  Shultz,  67 
Kan.  605,  73  Pac.  903 ;  note  to  Fleet  v.  Hertz,  94  Am.  St.  Rep. 
209;  Coors  v.  Reagan,  44  Colo.  126,  96  Pac.  966;  35  Cyc.  29, 
655.)  The  burden  is  upon  the  seller  to  show  that  the  sale  was 
conditional.  (35  Cyc.  653.)  There  is  no  indication  whatever 
in  the  record  that  the  plaintiffs  desired  or  intended  or  had  any 
occasion  to  let  their  cattle  out  to  an  agister,  or  that  Busch  had 
any  desire  or  intention  to  take  the  cattle  for  the  purpose  of 
running  them. 

The  district  court  erred  in  refusing  to  instruct  the  jury  that 
a  brand  is  no  evidence  of  the  ownership  of  the  animal  bearing 
it.  This  court  has  held  that  the  mere  transfer  of  the  brand  and 
a  record  of  the  transfer  will  not,  ipso  facto,  take  the  place 
of  actual  possession  of  the  animal  as  required  by  the  statute  con- 
cerning fraudulent  sales.  {Ettien  v.  Drum,  32  Mont.  311,  80 
Pac.  369.)  Much  as  we  dislike  to  see  the  historic  cowman's 
idols  shattered  in  this  way,  we  must  of  necessity  ask  the  court 
to  smash  another,  by  holding  that  the  failure  to  vent  a  brand 
will  not  take  the  place  of  the  filing  of  a  written  conditional 
sale  contract,  as  the  law  positively  enjoins.  The  reasoning  in 
Stewart  v.  Hunter,  16  Or.  62,  8  Am.  St.  Rep.  267,  16  Pac.  876, 
applies  in  this  state.  A  person  is  not  obliged  to  record  his  brand. 
Our  general  recorder  is  directed  to  make  the  record  for  him 
only  who  ** wishes  to  record  his  brand,'*  and  the  recorder  *'must 
designate  the  particular  brand''  so  as  to  see  to  it  that  no  two 
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persons  get  the  same  brand.  A  person  may  use  any  brand  he 
chooses,  recorded  or  unrecorded,  but  he  must  not  infringe  on 
another's  recorded  brand.  (Rev.  Codes,  sec.  8864.)  This  ques- 
tion arose  in  a  case  in  Kentucky,  wherein  the  court  held  that  the 
brand  on  an  animal  does  not  per  se  prove  title,  and  the  court 
there  gave  many  illustrations  to  show  how  wholly  wrong  one  may 
be  in  assuming  that  the  owner  of  the  brand  is  the  owner  of  the 
animal  that  bears  it.  (See  Plummer  v.  Newdigate,  2  Duv. 
(Ky.)  1,  87  Am.  Dec.  479.)  Concerning  the  venting  of  a  brand 
on  an  animal,  the  supreme  court  of  California  says:  ''The  inten- 
tion clearly  is  to  prevent  the  vendor  from  subsequently  claiming 
the  cattle,  because  they  carry  his  mark  and  brand."  {WcUden 
V.  Murdoch,  23  Cal.  540,  83  Am.  Dec.  135.)  So  that  the  venting 
of  the  brand  is  for  the  protection  of  the  buyer  and  not  for  the 
purpose  of  putting  a  dub  and  a  shield  in  the  hands  of  the 
seller,  where  he  fails,  as  is  often  the  case,  to  perform  his  duty 
under  the  statute,  to  vent  the  brand  on  the  animal  sold  by  him. 

Mr,  W.  O.  Towner,  for  Respondents,  submitted  a  brief  and 
argued  the  cause  orally. 

''A  bailment  with  the  right  on  the  part  of  the  bailee  to  buy 
is  to  be  distinguished  from  a  sale,  the  transaction  not  becoming 
a  sale  until  the  option  is  exercised."  (35  Cyc.  33.)  "Where  by 
the  contract  a  person  receives  a  chattel  which  he  is  to  keep 
for  a  certain  period,  and  if  in  that  time  he  pays  for  it  a  stipu- 
lated price,  he  is  to  become  the  owner,  but  if  he  does  not  pay  for 
ity  he  is  to  pay  for  its  use,  such  person  receives  it  as  bailee,  and 
the  right  of  property  is  not  changed  until  the  price  is  paid." 
(Mechem  on  Sales,  sec.  32 ;  ErUow  v.  Klein,  79  Pa.  488.)  Knowl- 
edge of  any  fact  sufScient  to  put  a  purchaser  on  inquiry  as  to  the 
existence  of  some  right  or  title  conflicting  with  that  he  is  about  to 
purchase  is  fatal  to  his  claim  to  be  considered  a  bona  fide  pur- 
chaser.    {Reynolds  v.  Fitzpatrick,  40  Mont.  593,  107  Pac.  902.) 

"While  possession  is  prima  facie  evidence  of  ownership  of 
personal  property,  yet  he  who  deals  with  such  possession  upon 
the  mere  evidence  which  possession  affords  takes  upon  liiTn.splf 
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the  risk  that  there  is  another  and  true  owner."     (Moore  v.  Roh^ 
inson,  62  Ala.  537 ;  Hamlin  v.  Sears,  82  N.  Y.  327.)     **  A  person 
having  no  title  can  convey  none,  even  to  a  bona  fide  purchaser.'* 
(35  Cyc.  356.)     The  cattle  in  question  were  converted  by  Busch 
and  sold  to  appellant  and  the  latter  cannot  acquire  title  thereto. 
(Howe  V.  Johnson,  117  Cal.  37,  48  Pac.  978;  Smith  Premier 
Typewriter  Co.  v.  Stidger,  18  Colo.  App.  261,  71  Pac.  400 ;  New 
Liverpool  Salt  Co.  v.  Western  Salt  Co.,  151  Cal.  479,  91  Pac.  152.) 
The  presumption  of  ownership  from  possession  from  its  very 
nature  may  be  easily  rebutted,  and  it  affords  no  protection  to  one 
who  purchases  property  or  otherwise  obtains  it  from  one  who  is 
not  the  real  owner.     (Jones  on  Evidence,  sec.  74.)     '*  Whether 
a  transaction  is  a  bailment  or  other  contract  is  a  question  for 
the  jury"*    {Brown  v.  Oilliam,  53  Mo.  App.  376;  Reissner  v. 
Oxley,  80  Ind.  580;  Porter  v.  Duncan,  23  Pa.  Sup.  Ct.  58 ;  Crosby 
V.  Delaware  etc.  Canal  Co.,  119  N.  Y.  334,  23  N.  E.  736 ;  James 
V.  Plank,  48  Ohio  St.  255,  26  N.  E.  1107.)     *'In  an  action  by  the 
bailor  against  a  third  person  to  recover  property — where  bailee's 
power  to  sell  is  at  issue — it  is  for  the  jury  to  determine  whether 
bailee  had  the  power,  notwithstanding  the  fact  of  sale  is  undis- 
puted."    (Citroen  v.  Adam,  53  Hun,  629,  5  N.  Y.  Supp.  669.) 
Section  1791,  Revised  Codes,  means  that  the  certificate  of  a 
recorded  brand  is  prima  facie  evidence  of  ownership  of  an  an- 
imal bearing  such  brand.     See  State  v.  Cardelli,  19  Nev.  319,  10 
Pac.  433,  where  the  court  said:  **The  object  of  branding  and 
marking  cattle    •    •    •    is  for  the  purpose  of  identification ;  that 
their  ownership  may  be  known  and  distinguished  from  other 
stock ;  that  it  may  be  known  to  whom  the  particular  cattle  belong. 
That  stock  may  be  identified  in  this  manner,  unless  prohibited  by 
a  positive  statute,  is  beyond  dispute."    Subsequent  to  the  deci- 
sion in  this  case,  Nevada  passed  a  law  making  a  recorded  brand 
or  mark  prima  facie  evidence  of  ownership.     (See,  also,  Oale  v. 
SaUs,  11  N.  M.  211,  66  Pac.  520.) 

Several  states  have  adopted  statutes  making  the  recording  of 
the  brand  prima  facie  evidence  of  ownership.  (Debord  v.  Jdhn- 
son,  11  Colo.  App.  402,  53  Pac  255;  Dickson  v.  Territory,  6 
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Ariz.  199,  56  Pac.  971 ;  Brawn  v.  Moss,  53  Or.  518,  18  Ann.  Cas. 
451,  101  Pac.  207 ;  State  v.  Dunn,  13  Idaho,  9,  88  Pac.  235 ;  Ter- 
ritory V.  Smith,  12  N.  M.  229,  78  Pac.  42.)  If  our  statute  does 
not  mean  as  contended  for  by  respondent,  then  it  simply  relates 
to  the  mark  or  brand  itself,  and  the  common-law  rule  applicable 
to  brands  applies  and  would  still  be  prima  facie  evidence  of 
ownership  of  the  animal.  ''A  brand  is,  on  common-law  princi- 
ples, evidence  of  ownership.*'  {Rex  v.  Forsythe,  4  N.  W.  Ter. 
398.)  This  case  was  cited  in  State  v.  Wolfley,  75  Kan.  406,  12 
Ann.  Cas.  412,  11  L.  R.  A.  (n.  s.)  87,  89  Pac.  1046,  93  Pac.  337, 
wherein  the  trial  court  had  refused  an  instruction  that  a  brand 
was  simply  to  be  considered  by  the  jury  for  establishing  identity 
of  animals  and  should  not  be  considered  as  proving  or  tending 
to  prove  ownership.  The  supreme  court  held  that  in  the  absence 
of  a  statute  forbidding  or  regulating  the  use  of  recorded  brands 
as  evidence  of  ownership,  they  may  be  so  used.  The  effect  of 
plaintiff's  recorded  brand  as  evidence  was  for  the  jury,  and  the 
prima  facie  case  made  by  the  record  might  be  overcome  by  any 
competent  evidence  or  proof.  {Brown  v.  Moss,  53  Or.  518,  18 
Ann.  Cas.  541,  101  Pac.  207.) 

MB.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

Action  in  claim  and  delivery  to  recover  certain  cattle  or  their 
value.  Defendant  appealed  from  an  adverse  judgment,  and 
from  an  order  denying  him  a  new  trial.  The  plaintiffs  claim 
that  they  owned  the  cattle  in  dispute,  and  let  them  to  one  John 
D.  Buseh  under  an  agreement  which  amounted  to  a  bailment, 
with  an  option  to  Buseh  to  purchase.  The  defendant  alleges 
that  he  purchased  the  cattle  from  Buseh  while  he  was  in  pos- 
session of  them,  and  for  their  fair  value,  without  notice  of  any 
outstanding  claim. 

1.  Plaintiff  Henry  Cuerth  testified  that  Buseh  came  to  him  a 
stranger,  and  that,  upon  the  security  of  $300  left  with  him,  he  per- 
mitted Buseh  to  take  fifty  head  of  cattle,  valued  at  $1,400,  forty 
[1]     or  fifty  miles  away  under  an  agreement  to  keep  them  for 
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three  months,  and  to  purchase  them  if  Busch  had  the  money  to 
make  payment.  Upon  cross-examination  he  was  asked  if  he 
made  any  investigation  as  to  Busch 's  standing  or  character. 
This  was  excluded  as  not  proper  cross-examination,  and  incompe- 
tent and  immaterial.  The  witness  had  given  his  version  of  his 
transaction  with  Busch.  Whether  it  amounted  to  an  absolute 
sale,  a  conditional  sale,  an  agreement  to  sell,  or  a  mere  bailment 
with  an  option  to  purchase,  depended  upon  the  truth  of  Cuerth's 
statements.  It  was  a  vital  question,  and  any  evidence,  otherwise 
proper,  which  would  reflect  upon  the  probability  of  the  story 
should  have  been  received.  The  jury  might  have  concluded 
properly  that,  if  Cuerth  did  not  make  any  inquiry  into  Busch 's 
liability,  it  was  because  he  then  treated  the  transaction  as  a  sale. 
In  any  event,,  the  inquiry  was  proper,  and  the  ruling  erroneous. 
2.  Mrs.  Cuerth,  who  claims  to  be  interested  in  these  cattle, 
testified  on  her  direct  examination  to  the  negotiations  between  her 
[2, 3]  husband  and  Busch,  and  that  a  sale  to  Busch  was  not 
made.  On  cross-examination  the  details  of  the  transaction  were 
sought ;  but  practically  every  effort  on  the  part  of  counsel  for  de- 
fendant to  ascertain  the  facts  was  met  by  an  objection  that  it  was 
not  cross-examination,  and  these  objections  were  sustained.  In 
fact,  the  rulings  amounted  practically  to  a  denial  of  the  right  to 
cross-examine  the  witness.  While  it  is  the  general  rule  that  cross- 
examination  must  be  confined  to  the  material  matters  brought  out 
on  direct  examination  or  connected  therewith  (sec.  8021,  Eev. 
Codes;  Pelican  v.  Muttud  Life  Ins.  Co.,  44  Mont.  277,  119  Pac. 
778;  Borden  v.  Lynch,  34  Mont.  503,  87  Pac.  609),  and  that 
mere  excursions  into  matters  foreign  to  the  subject  considered  on 
direct  examination  will  not  be  permitted,  still  the  section  above 
is  to  be  liberally  construed,  and  the  general  rule  extended,  rather 
than  restricted.  (Cobban  v.  Hecklen,  27  Mont.  245,  70  Pac.  805 ; 
Hefferlvn  v.  Karlman,  30  Mont.  348,  76  Pac.  757;  Knuckey  v. 
Butte  Electric  B.  Co.,  45  Mont.  106, 122  Pac.  280.)  The  declara- 
tion of  this  court  upon  the  subject  was  tersely  made  in  Kipp  v. 
Silverman,  25  Mont.  296,  64  Pac.  884,  as  follows :  * '  Section  3376, 
Code  of  Civil  Procedure  [8021,  Eev.  Codes]  permits  a  wide  range 
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for  cross-examination,  and  the  courts  should  incline  to  extend, 
rather  than  to  restrict,  the  right.  Properly  understood,  the  right 
extends,  not  only  to  all  facts  stated  by  the  witness  in  his  original 
examination,  but  to  all  other  facts  connected  with  them  whether 
directly  or  indirectly,  which  tend  to  enlighten  the  jury  upon  the 
question  in  controversy."  In  State  v.  Biggs,  45  Mont.  400,  123 
Pac.  410,  this  was  repeated,  and  in  addition  thereto  we  said: 
"The  rule  necessarily  includes  questions,  the  purpose  of  which  is 
to  bring  out  facts  illustrative  of  the  motives,  bias  and  interest 
of  the  witness,  or  as  reflecting  upon  his  capacity  and  memory. 
The  right  would  be  of  little  value  if  inquiry  into  these  matters 
were  not  permitted." 

3.  Defendant  offered  in  evidence  the  checks  which  he  had 
given  for  these  cattle  when  he  purchased  them  from  Busch ;  but 
upon  objection  they  were  excluded,  and  erroneously  so.  In  an 
attempted  defense  of  the  rulings,  counsel  for  plaintiffis 
[4,  6]  contends  that,  by  failing  to  reply  to  the  afiSrmative  matter 
set  forth  in  the  answer,  the  purchase  from  and  the  pa3anent  to 
Busch  were  admitted;  but  with  this  we  do  not  agree.  The  so- 
called  affirmative  matter  amounted  only  to  an  argumentative 
denial  of  plaintiffs'  title,  and  everything  which  could  be  proved 
under  it  could  likewise  be  proved  under  a  general  denial. 
(Kcmfman  v.  Cooper,  38  Mont.  6,  98  Pac.  504,  1135 ;  Hickey  v. 
Breen,  40  Mont.  368,  20  Ann.  Cas.  429,  106  Pac.  881.)  Defend- 
ant was  entitled  to  show  that  he  purchased  the  animals  from 
Busch,  and  to  offer  the  best  evidence  he  had  of  that  fact. 

4.  The  trial  court  erred  also  in  excluding  defendant's  offer 
in  evidence  of  the  note  given  by  Busch  to  Fruchtbar,  and  a 
[6]  chattel  mortgage  upon  these  same  cattle  to  secure  the  debt 
evidenced  by  that  note.  The  mortgage  was  duly  filed  for  record 
in  Chouteau  county,  the  home  of  these  plaintiffs,  on  June  23, 
within  two  weeks  at  most  from  the  day  upon  which  they  had 
given  the  cattle  into  Busch 's  possession,  and  remained  of  record 
uncanceled  on  July  30,  when  the  defendant  alleges  that  he  pur- 
chased the  cattle  from  Busch,  who  was  then  in  possession  of 
them.    The  evidence  was  competent  for  the  purpose  of  re-en- 
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forcing  the  presumptions  which  the  Codes  declare:  **8.  That  a 
thing  delivered  by  one  to  another  belonged  to  the  latter.    •    •    • 

11.  That  things  which  a  person  possesses  are  owned  by  him. 

12.  That  a  person  is  the  owner  of  property  from  exercising  acts 
of  ownership  over  it,  or  from  common  reputation  of  his  owner- 
ship. ' '     ( Rev.  Codes,  sec.  7962. ) 

5.  At  the  time  these  transactions  between  plaintiffs  and  Busch 
and  between  Busch  and  the  defendant  occurred,  section  5092, 
Bevised  Codes,  was  in  force,  as.  follows:  ''All  contracts,  notes 
and  instruments  for  the  transfer  or  sale  of  personal  prop- 
[7]  erty  where  the  title  is  stipulated  to  remain  in  the  vendor 
until  the  payment  of  the  purchase  price,  or  some  part  thereof, 
shall  be  in  writing,  and  the  original  or  a  true  copy  thereof  certi- 
fied by  the  county  clerk  and  recorder  shall  be  filed  with  the 
county  clerk  and  recorder  of  the  county  wherein  the  property 
IS  situate,  otherwise  any  such  contract,  note  or  instrument  is 
void  as  to  a  purchaser  or  mortgagee  of  such  property  prior  to 
such  filing."  The  trial  court  should  have  defined  an  agreement 
to  sell  and  should  have  instructed  the  jury  that,  if  they  found 
that  the  transaction  between  plaintiffs  and  Busch  amounted  to 
such  an  agreement,  and  further  found  that  defendant  purchased 
the  property  from  Busch  while  in  his  possession,  then  their  ver- 
dict should  be  for  the  defendant,  for  it  is  uncontroverted  in  the 
evidence  that  there  was  not  any  contract  reduced  to  writing,  or 
any  contract  filed  as  required  by  section  5092  above. 

6.  The  trial  court  instructed  the  jury  ''that  a  brand  duly 
recorded  with  the  recorder  of  marks  and  brands  of  this  state  is 
[8]  prima  facie  evidence  of  the  ownership  of  an  animal  bearing 
such  brand;  in  other  words,  that  the  owner  of  a  duly  recorded 
mark  or  brand  is  prima  facie  the  owner  of  an  animal  bearing 
such  brand."  Counsel  for  respondents  contends  that  the  instruc- 
tion is  justified  by  the  rules  of  the  common  law,  as  well  as  by 
sections  1791  and  1793,  Revised  Codes,  and  cites  Queen  v.  For- 
sythe,  2  N.  W.  Ter.  398,  4  'territories  L.  R.  398,  wherein  it  was 
held,  by  a  divided  court,  that  proof  that  an  animal  bore  cTohn 
Lawrence's  mark  and  brand,  that  it  was  a  steer  three  years  old, 
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and  that  Lawrence  had  not  sold  or  otherwise  disposed  of  locally 
any  steers,  was  sufficient  proof  of  ownership  to  sustain  a  convic- 
tion for  larceny.  Nothing  whatever  is  said  by  the  court  of  any 
rule  of  the  common  law,  and  no  authority  whatever  is  cited  for 
the  holding ;  but  much  emphasis  is  laid  upon  the  fact  that  identi- 
fication of  cattle  by  brands  is  a  common  custom  in  that  territory. 
Upon  a  somewhat  similar  state  of  facts  the  like  conclusion  was 
reached  by  the  supreme  court  of  Oklahoma,  in  Hurst  v.  Tenri' 
tory,  16  Okl.  600,  86  Pac.  280,  and  in  State  v.  CardeUi,  19  Nev. 
319,  10  Pac.  433 ;  but  in  neither  of  these  last  two  cases  is  there 
any  mention  made  of  a  rule  of  the  common  law,  and  in  neither  is 
it  asserted  that  a  brand,  or  the  record  of  a  brand,  is  prima  facte 
evidence  of  the  ownership  of  the  animal  which  bears  the  brand. 
We  are  satisfied  that  authority  for  the  trial  court's  action  based 
upon  a  rule  of  the  common  law  cannot  be  found,  and  that  such 
rule  was  never  enforced  except  by  virtue  of  some  statute  which 
promulgated  the  rule. 

In  State  v.  Keeland,  39  Mont.  506,  104  Pac.  513,  and  again  in 
State  V.  Trosper,  41  Mont.  442,  109  Pac.  858,  this  court  treated 
the  brand  upon  an  animal  as  evidence  tending  to  identify  the 
animal,  and  to  show  ownership  in  the  one  who  owned  the  brand; 
while  in  State  v.  De  Wolfe,  29  Mont.  415,  74  Pac.  1084,  we  said : 
**The  fact  that  the  0  L  brand  belonged  to  Houk,  and  that  the 
horses  bore  such  brand,  was  not  proof  that  they  belonged  to 
Houk  at  the  time  they  were  driven  away,  or  that  defendant  was 
not  rightfully  in  possession  of  them."  In  other  words,  we  have 
said  that  the  brand  upon  an  animal  is  a  circumstance  to  be  con- 
sidered with  others  as  tending  to  show  ownership,  but  in  itself 
insufficient  to  prove  ownership.  {Territory  v.  Harrington  (N. 
M.),  121  Pac.  613.) 

It  is  doubtless  true  that  in  the  early  days,  when  the  livestock 
industry  was  of  commanding  importance  in  this  western  country, 
common  custom  decreed  that  ownership  of  range  animals  should 
be  determined  by  the  brand,  and  that  controversies  over  livestock 
should  be  settled  by  tribunals  created  by  the  owners  of  the 
herds;  but,  just  as  the  jueces  del  campo  gave  way  to  legally  con- 


48  Mont.]  CuEBTH  bt  al.  v.  Arbogast.  219 

stituted  tribunals,  so  th€  rules  and  customs  of  the  plains  were 
superseded  by  positive  legislative  enactments.  In  probably 
every  western  state  mark  and  brand  laws  have  been  enacted, 
and  provision  made  for  records.  In  many  instances  the  statute 
declares  in  language  unmistakable  in  its  meaning  that  a  recorded 
brand  or  the  certificate  from  the  recorder  shall  be  prima  fade 
evidence  that  the  person  who  owns  the  brand  owns  the  animal 
which  bears  the  brand  (N.  M.  Comp.  Laws  1897,  sec.  67;  Colo. 
Gen  Stats.  1883,  sec.  3174;  Idaho  Rev.  Stats.,  sec.  1179;  Nev. 
Gen.  Stats.  1885,  sec.  761;  Cal.  Pol.  Code,  sec.  3172;  Or.  Laws 
1893,  p.  52;  Ordinances  N.  W.  Ter.  [Can.]  1900,  p.  42);  but 
this  is  not  true  in  all  the  western  states.  In  Utah  the  statute 
merely  provides  that  the  recorder's  certificate  "shall  be  deemed 
evidence  in  law."  (Utah  Comp.  Stats.  1897,  sec.  39.)  In  1887 
the  Arizona  statute  made  the  brand  upon  an  animal  prima  facie 
evidence  that  the  animal  belonged  to  the  owner  of  the  brand 
(Ariz.  Rev.  Stats.  1887,  sec.  2788) ;  but  this  was  repealed,  so  far 
as  the  rule  was  applicable  to  civil  cases,  in  the  compilation  of 
the  laws  with  reference  to  livestock,  approved  March  1,  1897, 
which  declares  that  the  certificate  of  the  recorded  brand  ''shall 
be  competent  evidence  of  the  registration  of  such  brand,  and 
prima  facie  evidence  of  ownership."  (Ariz.  Laws  1897,  p.  25, 
sec.  50.)  In  BriU  v.  Christy,  7  Ariz.  217,  63  Pac.  757,  there  was 
involved  the  ownership  of  certain  cattle.  A  certificate  of  the 
record  of  the  brand  was  offered  in  evidence  for  the  purpose  of 
showing  prima  facie  title  in  defendant,  whose  brand  the  cattle 
bore.  The  court,  after  quoting  section  50  of  the  Act  of  1897 
above,  said:  "If  the  ownership  of  the  brand  or  the  fact  of  its 
registration  was  in  controversy,  the  provision  quoted  would  be 
applicable.  •  •  •  Neither  is  the  registration  of  the  brand 
an  issue  in  the  case.  Section  50  applies  solely  to  the  requirement 
for  and  the  manner  of  the  registration  of  brands,  the  proper  evi- 
dence of  such  registration,  and  the  ownership  of  the  brands  thus 
registered,  and  does  not  deal  with  the  cattle  that  may  be  in  such 
brands,  the  mode  of  their  transfer,  or  the  evidence  of  their 
ownership.    •    •    •    While,  therefore,  section  50  of  the  said 
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Act  constitutes  the  certificate  of  the  registration  of  a  brand  com- 
petent evidence  of  such  registration,  and  prima  facie  evidence 
of  the  ownership  of  such  brand,  it  does  not  make  such  certificate 
either  competent  or  prima  facie  evidence  for  any  other  purpose. 
The  history  of  our  own  statute  furnishes  some  insight  into 
the  legislative  intention  in  passing  it.  By  an  Act  approved 
January  10,  1872,  provision  was  made  for  recording  marks 
and  brands,  and  for  certificates  to  be  delivered  to  the  owners. 
Section  4  provided  that  such  "certificates  shall  be  deemed 
evidence  in  law."  The  same  Act  required  that  upon  a  sale 
of  branded  livestock  the  brand  should  be  vented,  and  sec- 
tion 8  declared:  "The  venting  of  said  original  brand  shall  be 
prima  facie  evidence  of  sale  or  transfer  of  said  animal  or  an- 
imals.'' These  provisions  were  carried  into  the  compilations  of 
1871-72,  1879,  and  1887,  without  change,  and  were  the  law 
up  to  the  adoption  of  the  Codes  in  1895.  As  the  Political  Code 
waa  reported,  and  as  it  first  passed  the  House  of  Representatives, 
it  contained,  in  lieu  of  the  two  sections  above,  first,  a  provision 
that  a  certified  copy  of  the  record  of  the  brand  shall  be  *' prima 
facie  evidence  of  the  ownership  of  the  brand,"  and,  second, 
that  "the  venting  or  counterbranding  is  prima  facie  evidence  of 
sale."  In  the  Senate  these  provisions  were  stricken  out,  and  in 
lieu  thereof  the  language  as  found  in  the  Codes  to-day  was 
substituted.  These  amendments  were  concurred  in,  and  the  Act 
thus  amended  became  the  law  which  went  into  effect  July  1, 
1895,  and  provided  that  the  general  recorder  of  marks  and 
brands  must  "furnish  to  the  owners  of  recorded  brands  a  certi- 
fied copy  of  the  record  of  the  same,  which  certificates  are  prima 
facie  evidence  of  the  ownership  of  the  brand  or  mark  so  re- 
corded" (Pol.  Code  1895,  sec.  2941),  and  "every  person  who 
sells  •  •  •  cattle,  must  vent  or  counterbrand  such  animals, 
•  •  •  and  the  venting  of  said  original  brand  shall  be  prima 
facie  evidence  of  sale  or  transfer  of  said  animal  or  animals  so 
vented."  (Pol.  Code  1895,  sec.  2943.)  These  provisions  were 
carried  into  the  Revised  Codes  of  1907,  and  are  found  in  sections 
1791  and  1793,  respectively.    It  will  thus  be  seen  that,  through 


48  Mont.]  CuEBTH  et  al.  t;.  Abbooast.  221 

all  the  changes  which  have  occurred  in  our  livestock  statute  since 
1872  the  legislature,  while  asserting  repeatedly  that  a  vented 
brand  is  prima  fade  evidence  of  a  sale  of  the  animal  bearing  the 
brand,  has  studiously  declined  to  say  that  the  brand  on  an  animal 
or  a  certificate  of  a  recorded  brand  shall  be  prima  facie  evidence 
of  ownership  of  the  animal  bearing  the  brand.  On  the  contrary, 
while  there  may  have  been  room  for  doubt  as  to  the  meaning  of 
the  original  statute,  which  declared  that  the  recorded  certificate 
** shall  be  deemed  evidence  in  law,"  the  legislature  which  enacted 
the  Codes  declined  to  approve  the  somewhat  equivocal  terms 
employed  by  the  Code  commissioners,  but  cleared  away  all  un- 
certainty by  declaring,  in  language  whose  meaning  cannot  be 
questioned,  that  the  certificate  of  a  recorded  brand  *'is  prima 
facie  evidence  of  the  ownership  of  the  mark  or  brand  so  re- 
corded." Other  state  legislative  bodies  have  had  no  diflSculty  in 
making  a  recorded  brand,  or  a  certificate  of  such  brand,  prim^ 
facie  evidence  of  ownership  of  the  animal  bearing  the  brand,  and 
doubtless  our  assemblies  could  have  done  equally  as  well  if  they 
had  chosen  to  do  so ;  but  their  refusal  to  adopt  a  statute  similar 
to  those  in  force  in  sister  states  where  conditions  are  similar, 
and  their  final  adoption  of  the  statute  in  its  present  form,  fur- 
nish most  persuasive  evidence  that  it  has  been  the  policy  of  this 
state  to  go  no  further  than  to  recognize  a  brand  as  evidence,  just 
as  a  flesh  mark  or  other  distinguishing  mark  or  characteristic  is 
[9]  evidence.  The  purpose  of  the  statute  is  to  secure  to  any- 
one who  records  his  brand  the  exclusive  use  of  the  design 
adopted  (Stewart  v.  Hunter,  16  Or.  62,  8  Am.  St.  Rep.  267,  16 
Pac.  876),  and  the  object  sought  in  requiring  a  brand  to  be 
vented  is  to  foreclose  the  vendor's  claim  to  the  animal  sold 
(Walden  v.  Murdoch,  23  Cal.  540,  83  Am.  Dec.  135).  The  in- 
struction given  is  erroneous.  It  provides  a  rule  of  evidence  not 
warranted  by  statute  or  the  common  law. 

7.  Counsel  for  appellant  requested  the  trial  court  to  include 
in  an  instruction  the  provisions  of  subdivisions  8,  11,  and  12  of 
[10]  section  7962  above;  but  the  request  was  denied.  It  is 
not  commendable  practice  to  submit  to  jurors  abstract  rules  of 
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law  TC  Zi.'ZJ^t  ^f  are  correct,  and  error  cannot  be  predi- 
al* ::"'ic  ^  .-".ua  i(  the  coort  in  refusing  defendant's  re- 
OBW'  r  T.'.r  a*--aL-i  {Pint  Nat.  Bank  of  Foriland  v.  CarroU, 
::  '■  I.  "11  Tt  Fae-  1012.)  If  a  concrete  application  of  the 
Yf-H-  I  IK  :a-9  it  this  case  had  been  made,  it  would  have 
^r-    -"!'■  t  iTTOT  to  refuse  to  submit  the  instruction. 

~s-TT  ::a  suae  otiut  be  remanded  for  a  new  trial,  the  atten- 
,.,  .  .-..^sx).  :»  lirected  to  the  fact  that  the  verdict  returned 
...„  ir  rru  it  this  case  does  not  respond  to  all  the  material 
--  ■  ^.^c:^  •T'.Kd.  and  is  iusufficient  to  sustain  a  judgment. 
.  Sr-.eit,  above.) 
.  .^ment  and  order  are  reversed  and  the  cause  is  re- 
_„  .;vi  :i.>r  a  new  tmL 

Reversed  and  remanded. 

ta.  Cbbp  Jcsno  Bbantlt  and  Mb.  Justice  Sanmeb  con- 


ANACONDA     COPPER     MINING     CO..     Appellant,     v 
)MAS,  Respondent. 

(No.  3,£84.} 
89,  1913.     Decided   November  7,   1913.) 

[lar  P«c.  380.} 
• — Adverse  Possession — Reply — Equity— 


dvene  Powesiion— Failure  to  Bepi/ — Judgment 

laawsT,  in  an  action  to  quiet  title,  seCtiog  up  title 
e  landi  described  to  tbe  complaiut  herein,"  re- 
lit of  whieb  defendant  naa  entitled  to  judgment 

-Prajer  not  Conclusive. 

the  pleader  ii  not  concluded  b;  his  prefer,  nor 
<ailing;  bi^ice,  defen'lant,  in  an  Hi'tion  to  quiet 
;  fur  affirmative  relief  in  bis  answer  setting  up 
D   himwU,  wbicb   allegation   stood  admitted   bf 
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failure  to  reply,  was  neyertholess  entitle.d  thereto,  and,  the  pleading 
having  been  sufficient  in  form,  judgment  on  the  pleadings  was  proper. 
Same — Adverse  Possession — Admission  by  Failure  to  Reply — Effect. 

3.  By  failure  to  reply  to  a  claim  of  adverse  possession  for  the  statu- 
tory period,  plaintiff  admitted  that  the  lands  m  controversy  were  such 
as  to  permit  of  possession  of  the  character  alleged  by  defendant,  and 
was  estopped  to  assert  on  appeal  that  they  were  unsurveyed  and  there- 
fore not  subject  to  such  possession. 

Appeal  from  District  Coiirt,  Missoida  County;  F.  C.  Webster, 
Judge. 

Action  by  the  Anaconda  Copper  Mining  Company  against 
Charles  Thomas.  Judgment  on  the  pleadings  in  favor  of  defend- 
ant; defendant  appeals  from  an  order  denying  a  motion  to 
vacate  and  set  aside  the  judgment.     Affirmed. 

Mr.  Elmer  E,  Hershey,  for  Appellant,  submitted  a  brief  and 
argued  the  cause  orally. 

Messrs,  Tola/n  &  Gaines,  for  Respondent,  submitted  a  brief; 
Mr,  R,  F,  Oadnes  argued  the  cause  orally. 

MR.  JUSTICE  SANNER  delivered  the  opinion  of  the  court. 

Suit  by  appellant  to  quiet  title  to  the  south  half  of  the  south- 
west quarter  of  section  25,  township  12  north,  range  16  west, 
Missoula  county,  Montana.  The  complaint  alleges  that  plaintiff 
is  the  owner  of  the  land ;  that  defendant,  without  right,  claims 
some  estate  or  interest  therein;  and  that  such  claim  casts  a 
cloud  upon  the  title  of  plaintiff.  The  prayer  is  that  the  defend- 
ant be  required  to  set  forth  the  nature  of  his  claim;  that  the 
same  may  be  adjudged  null  and  void;  that  the  defendant  be 
enjoined  from  asserting  such  claim;  and  that  plaintiff  have  its 
costs  and  such  other  relief  as  may  be  meet  and  equitable.  The 
defendant's  answer,  after  admitting  that  he  claims  some  title, 
right  and  interest  in  the  land  and  denying  the  other  allegations 
of  the  complaint,  contains  the  following  **  further  and  separate 
answer  and  defense":  "This  defendant  avers  that  ever  since  the 
20th  day  of  March,  1901,  this  defendant  has  been  and  yet  is  in 
the  actual,  open,  peaceable,    uninterrupted,  exclusive,   undis- 
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turbed,  adverse  and  hostile  possession  of  the  lands  described  in 
the  complaint  herein,  holding  and  claiming  to  own  the  same  by 
reason  of  said  possession  of  land,  exclusive  of  any  other  right 
as  against  the  world."  The  prayer  of  the  answer  is  that  the 
plaintiff  take  nothing,  and  that  the  defendant  have  his  costs. 
No  demurrer,  reply,  or  other  pleading  to  the  answer  was  ever 
filed,  and  the  defendant,  after  the  time  for  filing  reply  expired, 
caused  the  default  of  plaintiff  to  be  entered.  Thereafter,  on 
motion  duly  noticed,  the  court  entered  judgment  for  the  defend- 
ant upon  the  pleadings.  In  this  judgment  it  is  ordered,  ad- 
judged, and  decreed  that  the  plaintiff  take  nothing  by  its  ac- 
tion; that  defendant  have  his  costs;  and  that  the  claim  of 
defendant  to  the  premises  ''shall  be  and  is  hereby  declared  to 
be  established,  and  •  •  •  that  the  title  to  and  the  right  of 
possession  of  said  above-described  premises  shall  be  and  the  same 
is  hereby  forever  quieted  in  and  to  the  defendant  Charles 
Thomas  as  against  the  claims  of  plaintiff,"  etc.  After  the  entry 
of  judgment  the  plaintiff  filed  a  motion  to  vacate  and  set  it 
aside,  which  was  denied.  This  appeal  is  from  the  order  denying 
that  motion. 

The  contentions  of  appellant  are:  (1)  That  the  so-called 
"further  and  separate  answer  and  defense"  does  not  contain 
any  matter  requiring  a  reply;  (2)  that  it  is  ineffective  to  sup- 
port the  judgment  as  rendered;  and  (3)  that  it  is  ineffective  to 
support  any  judgment  at  all. 

1.  As  a  matter  of  pleading,  the  allegations  of  defendant's 
[1]  "further  and  separate  answer  and  defense"  were  such  as 
to  require  a  reply,  and,  since  none  was  filed,  he  was  entitled  to 
have  judgment  entered  without  other  proof  than  the  pleadings. 
(Rev.  Codes,  sec.  6562;  State  v.  Quantk,  37  Mont.  32,  94  Pac. 
491 ;  State  ex  rel.  Montana  C.  R.  Co.  v.  District  Court,  32  Mont. 
37,  79  Pac.  546.)  This  conclusion  is  not  affected  by  the  refer- 
ence to  the  lands  in  question  as  "the  lands  described  in  the 
complaint  herein,"  instead  of  by  legal  description,  since  it  not 
only  could  not  mislead  but  served  every  substantial  purpose 
attainable  by  a  repetition  of  the  description. 
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2.  The  plaintiff,  asserting  that  the  defendant  claimed  some 
right  to  the  land  which  operated  to  cloud  its  title,  brought  him 
into  court,  demanding  that  he  set  forth  the  nature  of  his  daim. 
He  did  so,  and,  if  the  statement  of  new  matter  contained  in  the 
answer  and  admitted  by  failure  to  reply  wAs  such  as  to  entitle 
[2]  him  to  any  relief,  it  was  the  duty  of  the  court  to  grant 
whatever  relief  he  was  entitled  to  upon  such  statement.  (Rev. 
Codes,  sec.  6562;  State  v.  Qiumtic,  supra,)  Disregarding  ques- 
tions of  form,  the  new  matter  alleged  in  the  answer  is  con- 
fessedly sufl&cient  to  support  the  affirmative  relief  awarded; 
but  the  contention  is  that  such  relief  was  not  warranted  here  be- 
cause there  was  no  formal  plea  for  it.  If  the  action  were  at 
law,  the  want  of  a  counterclaim  complete  within  itself  would 
be  fatal ;  but  the  action  is  in  equity,  and  the  pleader  is  not  con- 
cluded by  his  prayer  {Oillett  v:  Clark,  6  Mont.  190,  9  Pac.  823; 
Leopold  V.  Silverman,  7  Mont.  266,  16  Pac.  580 ;  Davis  v.  Davis, 
9  Mont.  267,  23  Pac.  715 ;  Kleinschmidt  v.  Steele,  15  Mont.  181, 
38  Pac.  827)  nor  by  the  form  of  his  pleading  (Davis  v.  Davis, 
supra).  **It  is  a  settled  rule  of  equity  practice  that  when  the 
court  has  before  it  all  the  parties  to  any  difference,  and  when  it 
has  obtained  complete  jurisdiction  of  the  whole  subject  matter, 
it  will  finally  settle  the  whole  controversy."  {Davis  v.  Davis, 
supra.)  Under  this  rule,  the  new  matter  set  up  in  the  answer 
was  sufficient  to  support  the  decree.  (Davis  v.  Davis,  supra; 
Walker  v.  Burks,  48  Tex.  206;  Chicago  etc.  Land  Co.  v.  Peck, 
112  111.  408;  McCormick  v.  District  of  Columbia,  18  D.  C.  (7 
Mackey)  534;  Sale  v.  Crutchfield,  8  Bush  (Ky.),  636.) 

3.  The  contention  that  the  answer  is  insufficient  to  sustain 
any  judgment  is  based  upon  the  assumption  that  judicial  notice 
must  be  taken  that  the  lands  in  question  were  unsurveyed  and 
therefore  not  subject  to  adverse  possession  within  the  period  of 
ten  years  next  preceding  the  commencement  of  this  action.  As 
we  view  the  case,  determination  of  this  question  and  others 
involved  in  it  is  unnecessary.     The  defendant  alleged  that  he 

m 

[3]     had  since  March  20,    1901,    been   **in    the  actual,  open, 
peaceable,  uninterrupted,  exclusive,  undisturbed,  adverse  and 
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hostile  possession"  of  the  lands  in  qnestion,  and  all  this,  pre- 
cisely as  pleaded,  the  plaintiff  admitted  by  failure  to  reply. 
This  admission  was  as  complete  and  effective  as  if  it  had  been 
made  in  set  terms,  and  it  necessarily  admitted  that  the  lands 
were  such  as  to  permit  possession  of  the  character  alleged  by 
the  defendant,  during  the  entire  period  mentioned.  The  pli^n- 
tiff  cannot  now  say,  under  the  shield  of  judicial  notice  or  other- 
wise, that  such  was  not  the  fact. 

The  decree  of  the  district  court  is  not  vulnerable  to  any  of  the 
objections  urged  by  the  appellant.    Accordingly  it  is  affirmed. 

Affirmed, 

Mb.  Chief  Justice  Brantlt  and   Mb.  Justice  Hollowat 
concur. 

Behearing  denied  December  29,  1913. 


DE  SANDRO,  Respondent,  v.  MISSOULA  LIGHT  ft  WATER 

CO.,  Appellant. 

(No.  3,305.) 
(Submitted  October  23,  1913.    Decided  November  20,  1913.) 

[136  Pac.  711.] 

Personal  Injuries — Master  and  Servant — Independent  Can- 
tractors — Pleading  and  Practice — Burden  of  Proof — Causal 
Connection— Assumption  of  Risk — Safe  Place — Evidence — In- 
structions— Methods  of  Work — Safety — Verdicts. 

Personal    Injuries — Master    and    Servant — Independent    Contractors — Evi- 
dence. 

1.  *  Evidence  in  an  action  a^nst  a  city  water  company  for  injuries 
to  a  laborer  by  the  caving  of  a  ditch,  held  sufScient  to  furnish  a  basis 
for  an  inference  that  plaintiff  was  at  the  time  of  the  accident  in  the 
employ  of  defendant  company,  and  not  of  its  codefendant,  an  alleged 
independent  contractor. 

[As  to  liability  for  the  negligence  of  independent  contractors^  see 
note  in  76  Am.  St.  Rep.  382.     As  to  who  is  an  independent  contractor, 
note  in  Ann.  Cas.  1913B,  573.] 
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Same — ^Independent  Contractors — Defense — General  Denial. 

2.  The  defense  that  an  independent  contractor  iraa  responsible  for 
w>rk  during  the  course  of  which  plaintiff  sustained  injuries  is  avail- 
able under  a  general  denial,  and  need  not  be  established  by  a  pre- 
ponderance of  uie  evidence,  the  burden  of  proving  the  contrary  being  on 
plaintiff. 

Same — Negligence-— Causal  Connection — Evidence — Insufficiency. 

3.  Evidence  held  insufficient  to  meet  the  requirement  of  the  rule  that 
before  defendant  in  a  personal  injuir  action  can  be  declared  liable, 
plaintiff  must  have  proved  not  only  the  injury  but  iJso  a  causid  con- 
nection between  it  and  defendant's  negligence. 

Same — Safe  Place—Exception  to  Bule — Assumption  of  Risk. 

4.  One  who  enters  upon  employment,  such  as  mining  or  the  digging 
of  trenches,  assumes  the  risk  of  the  dangers  incident  to  the  making 
of  the  place  which  becomes  dangerous  as  the  work  progresses,  or  the 
making  of  a  dangerous  place  safe;  the  doctrine  imposing  upon  the 
master  the  .duty  to  furnish  his  servant  a  safe  place  in  which  to  work 
not  applying  in  such  cases. 

[As  to  the  liability  of  an  employer  to  an  employee  who  attempts  to 
perform  extrahazardous  duties,  see  note  in  97  Am.  St.  Bep.  884.] 

Same — ^Proximate  Cause — Nature  of  Proof. 

5.  Though  the  proximate  or  efficient  cause  of  a  personal  injury  may 
be  shown  by  indirect  evidence,  it  must  be  of  such  character  that  it 
not  only  tends  affirmatively  to  show  that  the  accident  was  due  to  it,  but 
also  to  exclude  any  other  theory  of  its  happening. 

[As  to  the  doctrine  of  proximate  cause,  see  note  in  36  Am.  St.  Bep. 
807.] 

Same — ^Independent  Contractors — ^When  Question  for  Jury  or  Court. 

6.  The  question  whether  a  written  contract  which  clearly  expresses 
all  the  undertakings  of  the  parties,  or  an  oral  one  presenting  no  con- 
troversy as  to  its  terms,  created  the  relation  of  master  and  servant, 
or  that  of  employer  and  independent  contractor,  is  one  for  the  court; 
otherwise  it  is  one  to  be  determined  by  the  jury  under  proper  instruc- 
tions. 

Same^Assumption  of  Bisk — Jury  Question. 

7.  Whether  plaintiff,  a  laborer  engaged  in  digging  a  trench,  assumed 
the  risk  incident  to  his  employment,  held  to  have  been  properly  sub- 
mitted, upon  the  theory  of  negligence  based  on  the  failure  of  defend- 
ant to  make  safe  the  completed  portion  of  the  trench. 

Same — ^Evidence — Technical  Error — Effect. 

8.  For  merely  technical  error  in  the  admission  and  exclusion  of  evi- 
dence which  did  not  result  in  prejudice  to  appellant,  %  judgment  will 
not  be  reversed. 

Same — Independent  Contractors — Payment  of  Wages — Evidence— Cross-ex- 
amination— Proper  Exclusion. 

9.  Plaintiff  having  testified  that  his  wages  had  been  paid  through 
check  by  one  H.,  alleged  by  defendant  corporation  to  have  been  an 
independent  contractor,  an  objection  to  the  question  p^kod  \vr>\  en  <  rr 
examination  whether  he  knew  for  whom  he  was  working  was  properly 
sustained  as  inmiaterial,  the  issue  being  who  was  in  fact  his  employer 
and  not  his  knowledge  as  to  the  relation  existing  between  H.  and  the 
company. 

Same — Independent  Contractors — Evidence — Admissibility. 

10.  Plaintiff's  evidence  that  he  saw  defendant  company's  foreman  on 
the  ditch  line  the  day  beforo  the  accident,  and  that  the  latter  had  or- 
dered the  person  in  charge  to  keep  the  crow  at  work  at  a  certain  point, 
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was  ftdmissibto  as  tending  to  show  bow  far  the  eompanj  retained  eon* 
trol  of  the  work,  it  being  its  contention  that  it  was  being  doie  I7 
its  codefendant,  an  independent  contractor. 

Same — Method  of  Work — Safety — AsBumption  of  Facts — When  Proper. 

11.  While  the  court  in  its  instructions  might  have  aasamed  that 
"shearing"  the  lips  of  a  trench  was  a  reasonable  and  proper  method 
of  making  it  safe,  in  view  of  the  fact  that  the  evidence  in  this  regard 
was  uncontradicted  and  accorded  with  common  obserTation  and  ex* 
perience,  its  refusal  to  do  so  did  not  result  in  prejudice  to  defendant 

Same— Cities  and  Towns — Public  Service  Corporations — ^Validity  of  Con- 
tracts. 

12.  Quaere:  May  a  water  company  operating  under  a  franchise  from 
a  city,  let  a  contract  for  the  digging  and  refilling  of  trenches  so  aa  to 
arelieve  itself  from  liability  to  the  contractor's  employees  for  damages 
on  account  of  injuries  sustained  because  of  his  negligence  in  doing  the 
workf 

Same — Codefendants — Arbitrary  Verdict  as  *:o  One — ^Validity. 

13.  Where,  in  a  personal  injury  action  brought  jjointly  against  tha 
employer  and  his  agent  or  servant,  the  jury  arbitrarily  ae<jaitB  the 
latter  though  the  wrong  complained  of  was  done  through  hia  n^li* 
gence,  the  verdict  against  the  principal  wiU  nevertheim  be  allowed  to 
stand.  \^ 

Appeal  from  District  Court,  Missoula  County;  F,  cy^^^^t 
Judge.  \ 

Action  by  Angelo  De  Sandro  against  the  Missoula  Ligli 
Water  Company  and  another.  From  a  judgment  for  plaintV 
and  from  an  order  denying  a  new  trial,  the  defendant  compaJl 
appeals.    Beversed  and  remanded.  1 

Messrs,  W.  M.  Bickford,  W.  L.  Murphy,  and  Harrtf  ff.  Par 
sons,  for  Appellant,  submitted  a  brief;  Mr,  Murphy  argued  th< 
caused  orally. 

The  only  evidence  that  in  any  way  tends  to  show  control  ii 
anyone  other  than  Hadalin  and  his  foreman  was  one  statemen 
alleged  to  have  been  made  by  Manager  Wright  to  Odenwald,  th( 
foreman  of  Hadalin:  **Keep  these  men  here  to-morrow;  I  wan 
this  work  done."  We  submit  that  this  might  have  been  a  re 
quest,  an  unwarranted  direction,  or  if  warranted,  went  only  as  i 
notification  to  Hadalin,  who,  the  evidence  shows,  was  engagec 
in  performing  similar  work  under  contract  with  other  persons 
on  his  own  account,  that  appellant  wanted  this  particular  jol 
prosecuted  to  completion,  without  interruption  or  delay.  Thh\ 
does  not  interfere  with  the  independency  of  the  contract;  even 
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fhe  right  to  put  on  a  sufficient  force  to  complete  the  work  left 
in  the  discretion  of  the  owner  does  not  defeat  the  relationship. 
The  broad  question  to  be  determined  here  is:  Had  appellant 
the  right  to  compel  Hadalin  to  protect  his  workmen  by  bracing 
this  ditch  t  The  evidence  shows  that  bracing,  under  the  circum- 
stances, where  water-pipe  had  to  be  laid  in  the  trench,  and  that 
the  trench  was  only  five  and  one  half  feet  in  depth,  was  im- 
practicable. But  eliminating  that  question,  it  is  undisputably 
shown  by  the  contract  of  1909,  the  contract  of  1910,  reduced  to 
writing  in  September  after  the  accident,  and  by  the  undisputed 
testimony  of  Brown,  Hadalin,  Wright  and  Odenwald,  that 
no  such  right  to  control  in  that  particular  existed  in  the  com- 
pany. (Morgan  v.  Snvith,  159  Mass.  570,  35  N.  E.  101 ;  Char- 
lock V.  Freel,  125  N.  Y.  357,  26  N.  E.  262 ;  Rait  v.  New  England 
Furniture  etc.  Co.,  66  Minn.  76,  68  N.  W.  729;  Roe  v.  Winston, 
86  Minn.  77,  90  N.  W.  122.) 

The  relationship  of  principal  and  contractor  existing  between 
the  company  and  Hadalin  was  established  by  the  testimony. 
The  only  remaining  question  on  this  phase  of  the  case  is  as  to 
whether  or  not  some  peculiar  condition  nullifies  the  fact  of  the 
relationship.  If  the  nature  of  the  work  done  by  Hadalin  under 
the  contract  was  such  that  the  company  must  at  all  events  see 
that  the  work  was  done  in  a  certain  way,  and  free  from  negli- 
gence, then,  so  far  as  the  public,  or  indeed  any  stranger  is 
concerned,  the  independent  contract  avails  the  company  not  at 
all  in  an  action  based  on  negligence.  So,  if  the  work  delegated 
to  Hadalin  constituted  some  franchise  obligation,  privilege  or 
requirement,  then  the  public  is  not  bound  to  recognize  the  inde- 
pendent contract.  This  rule  has  never  been  extended  by  the 
courts  to  include  the  independent  contractor  himself,  or  his  ser- 
vants, who,  by  virtue  of  their  employment,  stand  in  the  shoes  of  ' 
their  employer,  the  independent  contractor.  (See  Bibb's 
Admr.  v.  Norfolk  W.  R.  Co.,  87  Va.  711,  14  S.  E.  163.)  The 
one  case  that  seems  to  hold  a  different  view  is  Chicago  Economic 
Fuel  Oas  Co.  v.  Myers,  168  111.  139,  48  N.  E.  66,  but  the  state- 
ment of  the  rule  there  laid  down  will  be  found  to  be  but  a 
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loose  statem-ent  and  obiter  dictum.  The  court  said:  **Even 
though  the  person  who  causes  the  injury  is  a  contractor,  he  will 
be  regarded  as  a  servant  or  agent  of  the  corporation  for  whom 
he  is  doing  work,  if  he  is  exercising  some  charter  privilege  or 
power  of  such  corporation  with  its  assent,  which  he  could  not 
have  exercised  independent  of  the  charter  of  such  corporation." 
In  support  of  this  proposition  three  Illinois  cases  are  cited,  two 
of  which  do  not  at  all  support  the  principle  laid  down  or  extend 
it  to  the  servant  of  the  contractor ;  and  the  third  is  freely  criti- 
cised in  a  later  Illinois  case  decided  by  a  court  of  last  resort, 
as  stating  a  principle  of  law  so  loosely  as  to  render  it  incorrect. 
West  V.  St.  Louis  etc,  R,  Co,,  63  111.  545,  and  Balsley  v.  St  Louis 
etc,  R,  Co,,  119  111.  68,  59  Am.  Rep.  784,  8  N.  B.  859,  are 
founded  upon  the  duty  of  the  railway  company  toward  the  pub- 
lic in  the  exercise  of  its  franchise  rights.  The  third  case  is 
that  of  Toledo  etc.  R.  Co,  v.  Conroy,  39  111.  App.  351.  The 
supreme  court  of  Illinois  in  Boyd  v.  Chicago  c&  N.  W.  R,  Co,,  217 
111.  332,  108  Am.  St.  Rep.  253,  75  N.  E.  496,  said:  "Neither  of 
these  cases  is  applicable  here,  and  the  general  doctrine  is  not 
accurately  stated  in  Toledo  etc,  R,  Co,  v.  Conroy,  39  111.  App. 
351."  That  the  duty  to  the  general  public  is  widely  different 
from  that  to  a  servant  of  the  person  doing  the  work,  see  Deming 
Y,  Terminal  Railway  of  Buffalo,  169  N.  Y.  1,  88  Am.  St.  Rep. 
521,  61  N.  E.  983;  Branstrator  v.  Keokuk  &  W.  Ry,  Co.,  108 
Iowa,  377,  79  N.  W.  130. 

It  was  the  duty  of  Hadalin  to  so  construct  the  ditch  as  to 
allow  the  pipemen  to  enter  the  trench  for  the  purpose  of  laying 
and  fitting  water-pipe.  That  being  Hadalin 's  duty  in  the 
premises  and  his  servant — ^De  Sandro — having  been  employed  to 
carry  out  that  purpose,  and  further  having  nearly  twenty  years' 
experience  in  that  line  of  work  and  being  fully  advised  of  the 
purpose  of  the  work,  he  was  required  under  his  employment  to 
use  what  skill  he  had  to  accomplish  that  purpose;  and  if  the 
nature  of  the  soil  required  that  the  sides  of  the  ditch  should  be 
** sheared"  away  near  the  surface  to  prevent  caving  while  the 
pipe  was  being  laid,  then  it  was  his  duty,  he  having  the  required 
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skill  and  experience,  to  use  it  for  the  purpose  of  protecting  the 
ditch  until  the  pipes  should  have  been  laid.  (Schmit  v.  Oillen, 
41  App.  Div.  302,  58  N.  Y.  Supp.  458 ;  Kranz  v.  Long  Island 
Ry,  Co,,  123  N.  T.  1,  20  Am.  St.  Rep.  716,  25  N.  B.  206.) 

The  jury  found  against  the  appellant  and  expressly  found  in 
favor  of  the  codefendant,  Hadalin.  Having  found  in  favor  of 
defendant  Hadalin — since  the  company  acted  through  him,  if  it 
acted  at  all,  in  the  particular  wherein  negligence  is  charged — a 
verdict  in  favor  of  Hadalin  required  a  verdict  for  the  appellant, 
and  hence  the  court  erred  in  refusing  to  enter  a  judgment  in  its 
favor.  The  verdict  is  self-contradictory  and  will  not  support  a 
judgment  for  the  plaintiff.  (Morris  v.  Northwestern  Improve- 
ment Co.,  53  Wash.  451, 102  Pac.  402 ;  McGinnis  v.  Chicago  R.  I. 
&  P.  R.  Co,,  200  Mo.  347,  118  Am.  St.  Rep.  661,  9  Ann.  Cas. 
656,  9  L.  R.  A.  (n.  s.)  880,  98  S.  W.  590;  Hayes  v.  Chicago  Tel 
Co.,  218  lU.  414,  2  L.  R.  A.  (n.  s.)  764,  75  N.  B.  1003;  Forsell 
V.  Pittsburg  &  M.  Copper  Co.,  38  Mont.  403,  100  Pac.  218.) 

Messrs.  John  H.  Tolan  and  R.  F.  Oaines,  for  Respondent,  sub- 
mitted a  brief ;  Mr.  Oaines  argued  the  cause  oraUy. 

It  is  admitted  in  this  action  that  the  water  company  was  en- 
gaged in  furnishing  water  to  consumers  within  the  city  of  Mis- 
soula pursuant  to  franchise  authority  from  the  city.  This  being 
so,  we  contend  that  had  the  relation  of  contractor  and  contractee 
otherwise  been  proven  to  exist,  the  character  of  the  work  and 
the  fact  that  it  was  being  done  pursuant  to  franchise  authority 
precluded  the  existence  of  that  relation,  because  in  such  instances 
the  right  of  control  of  the  person  doing  the  work  is  of  necessity 
and  by  law  not  only  reserved  but  imposed  upon  the  grantee  of 
the  franchise.  Among  other  privileges  given  by  the  franchise 
in  question  was  that  of  making  excavations  in  the  public  streets 
of  the  city  of  Missoula.  Without  such  franchise  any  person  or 
corporation  making  excavations  in  the  streets  of  a  city  unques- 
tionably would  be  operating  without  right  and  would  be  commit- 
ting a  nuisance.  {Luce  v.  HoUoway,  156  Cal.  162,  103  Pac. 
886.)     Within  the  city  of  Missoula,  then,  in  opening  up  the 
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street — digging  ditches  therein — Hadalin  was  of  necessity  doing 
an  act  which  could  only  lawfully  be  done  by  reason  of  the  exist- 
ence of  the  franchise.  In  other  words,  we  contend  that  he  was 
exercising  a  franchise  right  of  the  water  company.  (See  Moll 
on  Independent  Contractors  and  Employer's  Liability,  sees.  115- 
127,  148;  Thompson  on  Negligence,  sees.  665,  669,  670,  672; 
O'Hara  v.  La  Clede  Oas  Light  Co.,  131  Mo.  App.  428,  110  S.  W. 
642 ;  North  Chicago  St.  R,  Co,  v.  Dudgeon,  184  111.  477,  56  N,  E. 
796;  Solomon  B,  Co.  v.  Jones,  30  Kan.  601,  2  Pac.  657.)  These 
cases  do  not  deal  with  injuries  to  employees  of  the  person  sought 
to  be  denominated  an  independent  contractor.  But  upon  prin- 
ciple where  can  the  distinction  bet  As  to  the  public  at  large 
the  franchise-holder  is  liable,  because  he  is  in  the  eyes  of  the 
law  the  person  doing  the  work  and  is  bound  to  see  to  its  proper 
performance.  It  is  because  he  sustains  that  relation  to  the  work 
that  the  public  may  look  to  him  for  compensation;  and  if  he 
sustains  that  relation  to  the  work,  the  employee,  who  is  a  third 
party  as  much  as  a  traveler  upon  the  streets  so  far  as  the  con- 
tract is  concerned,  may  also  look  to  the  franchise-holder  for  com- 
pensation for  injuries.  This  has  been  squarely  announced  and 
applied  in  the  following  cases :  Toledo  etc.  R.  Co.  v.  Conroy,  39 
111.  App.  351;  Philadelphia  etc.  R.  Co.  v.  Eahn  (Pa.),  12  Atl. 
480;  Chicago  etc.  Gas  Co.  v.  Myers,  168  111.  139,  48  N.  E.  66. 

The  ownership  of  a  franchise  and  work  done  under  it  prima 
facie  makes  the  owner  of  the  franchise  responsible  for  the  con- 
duct of  the  work.  {Solomon  R.  Co.  v.  Jo^ties,  30  Kan.  601,  2 
Pac.  657 ;  Flaherty  v.  Butte  Electric  R.  Co.,  43  Mont.  141,  115 
Pac.  40;  Ringue  v.  Oregon  Coal  Co.,  44  Or.  407,  75  Pac.  703; 
Rummell  v.  Dilworth,  111  Pa.  343,  2  Atl.  355 ;  Corbin  v.  Ameri- 
can MUis,  27  Conn.  274,  71  Am.  Dec.  63 ;  Thompson  on  Negli- 
gence, sec.  579;  26  Cyc.  971;  8  Ency.  of  Evidence,  496,  497.) 

On  the  questions  of  negligence  and  assumption  of  risk,  we  call 
attention  to  the  following  ditch-digging  cases:  Soyer  v.  Oreat 
Falls  Water  Co.,  15  Mont.  1,  37  Pac.  838 ;  City  of  Fort  Wayna 
V.  Christie,  156  Ind.  172,  59  N.  E.  385 ;  Bartolomeo  v.  McKnight, 
178  Mass.  242,  59  N.  E.  804.    The  case  of  Hennessy  v.  City  of 
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Boston,  161  Mass.  502,  37  N.  E.  668,  is  also  a  ditch-digging  case. 
It  was  there  said  that  it  was  not  part  of  a  plaintiff's  duty  to 
make  an  inspection  to  determine  the  stability  of  the  soil  other- 
wise than  was  necessary  in  the  course  of  the  very  work  he  was 
doing;  that  aside  from  that  work  he  could  intrust  the  inspec- 
tion of  the  remainder  to  the  employer.  This  last«named  case 
and  a]so  the  case  of  Cocm  y.  Marlborough,  164  Mass.  206,  41 
N.  E.  238,  are  each  authority  for  the  statement  that  the  mere 
fact  that  a  laborer  has  experience  in  this  line  of  work  does  not 
make  the  question  of  assumption  of  risk  one  for  the  court;  but 
that  such  fact  is  for  the  consideration  of  the  jury  together  with 
other  evidence.  (See,  also,  Labatt  on  Master  and  Servant,  see 
98.) 

ME.  CHIEF  JUSTICE  BBANTLT  delivered  the  opinion  of 
the  court. 

The  plaintiff  recovered  a  judgment  for  damages  for  personal 
injuries  alleged  to  have  been  suffered  by  him  during  the  course 
of  his  employment  as  a  servant,  by  the  defendant  Missoula  Light 
&  Water  Company.  Adam  Hadalin  was  also  made  a  defendant, 
but  the  jury  tound  in  his  favor.  Plaintiff  has  not  appealed,  nor 
did  he  reserve  and  incorporate  in  the  record  exceptions  to  any 
rulings  adverse  to  him  during  the  course  of  the  trial.  The  Mis- 
soula Light  &  Water  Company  has  appealed  from  the  judgment 
and  an  order  denying  its  motion  for  a  new  trial.  This  defend- 
ant, hereinafter  referred  to  as  *'the  company,"  is  the  owner  of 
a  franchise  granted  by  the  city  of  Missoula,  whereby  it  is  author- 
ized to  lay  the  mains  and  pipe-lines  in  the  streets  of  the  city 
necessary  to  enable  it  to  distribute  water  to  the  inhabitants.  The 
franchise  in  express  terms  grants  the  privilege  of  making  such 
excavations  in  the  streets  and  alleys  as  are  required  to  install  the 
system  of  mains  and  pipe-lines  and  to  keep  it  in  repair.  It  pro- 
vides that  the  company  shall  repair  or  pay  for  any  damage  done 
by  it  to  property  or  persons  by  reason  of  the  construction  or 
maintenance  of  the  system.  Under  an  arrangement  between  the 
company  and  the  defendant  Hadalin,  the  latter  had  undertaken 
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to  do,  at  a  stipulated  price  per  foot,  all  the  digging  and  refilling 
of  trenches  required  by  the  company  for  the  laying  of  pipe-lines, 
for  the  year  1910.  Under  this  arrangement  Hadalin  employed 
his  own  men,  including  a  foreman,  and  furnished  all  the  tools 
and  implements  necessary  to  do  the  work,  and  agreed  to  hold 
the  company  harmless  as  against  any  claim  for  damages  by 
reason  of  the  doing  of  the  work  or  any  part  of  it.  At  the  time 
of  the  accident  the  plaintiff,  with  others,  in  all  about  fifteen 
men,  was  engaged,  under  the  direction  of  one  Odenwald,  Hada- 
lin's  ostensible  foreman,  in  excavating  a  trench  on  South  Seventh 
street,  in  what  is  designated  in  the  record  as  No.  2  Daly  Addition 
to  the  city  of  Missoula.  The  addition  had  not,  at  the  time,  been 
incorporated  in  the  city,  because  the  owner  of  it  had  not  com- 
plied with  the  requirements  of  the  statute  relating  to  additions 
to  cities  and  towns.  (Rev.  Codes,  sees.  3212,  3213,  3465  et  seq.) 
The  pipe-line  theretofore  laid  on  this  street  was,  by  the  work 
in  hand,  being  extended  from  the  city  limits  into  the  addition 
at  the  expense  of  the  owner.  The  place  where  the  accident  oc- 
curred was  therefore  not  within  the  city  limits,  though  the  street 
mentioned  is  an  extension  of  the  street  of  the  city  having,  the 
same  designation.  The  manner  of  doing  the  work  was  as  fol- 
lows :  Each  employee  was  allotted  a  section  of  twelve  and  a  half 
or  thirteen  feet,  which  he  was  expected  to  complete  during  th« 
forenoon.  A  like  amount  was  allotted  to  him  for  the  afternoon. 
In  case  any  one  of  them  had  not  fully  completed  his  allotment 
within  the  time  allowed,  the  others  would  assist  him.  The  trench 
was  five  and  a  half  feet  deep  and  two  feet  in  width.  The  debris 
was  shoveled  out  upon  the  surface  of  the  sides  of  the  trench. 
At  noon  on  the  day  of  the  accident  the  plaintiff  had  finished  the 
task  allotted  to  him  up  to  that  time.  As  soon  as  he  had  taken 
his  lunch  he  went  to  the  assistance  of  another  who  had  not  com- 
pleted his  task.  At  that  point  the  ditch  had  been  completed  to 
the  depth  of  about  four  feet.  "While  the  plaintiff  was  engaged 
in  lowering  it  to  the  required  depth,  the  walls  for  a  distance  of 
from  fifteen  to  thirty  feet  caved  in  and  partially  covered  him, 
breaking  his  left  leg  below  the  knee.    From  causes  which  super- 
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yened  thereafter  it  became  necessary  for  the  limb  to  be  am|)u- 
tated  above  the  knee. 

It  is  alleged  that  the  defendants  were  engaged  in  excavating 
ditches  in  certain  streets  of  the  city  of  Missoula ;  that  they  well 
knew,  or  in  the  exercise  of  ordinary  care  ought  to  have  known, 
that  the  nature  of  the  soil  in  which  the  excavation  was  being 
made  required  the  walla  of  the  completed  portions  thereof  to  be 
supported  by  some  sort  of  cribbing  or  other  appropriate  means 
in  order  to  prevent  them  from  crumbling  or  caving;  that  the  lack 
of  such  cribbing  or  support  rendered  it  unsafe  to  work  in  the 
incomplete  portions;  that  with  knowledge  of  these  conditions 
the  defendants  wholly  failed  and  neglected  to  provide  any  crib- 
bing or  support  for  the  walls  of  the  completed  portions;  that 
plaintiff  did  not  know  of  the  conditions ;  and  that  while  he  was 
engaged  in  his  work,  the  walls  of  the  completed  portion  crum- 
bled and  caved  in,  causing  the  walls  of  the  incomplete  portion, 
w^ere  the  plaintiff  was  at  work,  also  to  crumble  and  fall  upon 
him,  whereby  he  suffered  the  injuries  complained  of. 

The  defendants  filed  separate  answers ;  the  company,  admitting 
its  corporate  capacity  and  plaintiff's  injury,  denied  all  the  other 
material  allegations  of  the  complaint.  Among  other  matters 
designated  as  afSrmative  defenses,  it  alleged  that  at  the  time  the 
plaintiff  was  injured  he  was  not  in  the  employment  of  the  com- 
pany, but  was  in  the  employ  of  its  codefendant  Hadalin,  under 
an  independent  contract,  by  the  terms  of  which  the  latter  had 
exclusive  control  of  the  construction  of  the  trenches  required  by 
the  company,  at  a  stipulated  price  per  foot  for  excavation  and 
refilling,  and  that  neither  the  company  nor  any  of  its  officers  or 
agents  had  any  right  to  control,  or  was  responsible  for,  any  act 
or  omission  of  said  Hadalin.  The  defendants  also  relied  upon 
the  special  defenses  of  contributory  negligence  and  assumption 
of  risk.    There  was  issue  by  reply. 

The  brief  of  counsel  for  the  company  contains  thirty-five  as- 
signments of  error,  to  most  of  which  they  have  devoted  attention 
in  their  argument.  Many  of  them  are  wholly  without  merit. 
We  shall  give  sx>ecial  notice  to  such  of  them  only  as  will  serve 
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to  guide  the  court  on  another  trial,  which  must  be  ordered  on 
the  ground  of  insuflBciency  of  the  evidence  to  sustain  the  verdict. 

1.  The  sufficiency  of  the  evidence  to  make  a  case  for  the  jury 
was  challenged  during  the  trial,  both  by  motion  for  nonsuit 
and  by  request  for  a  directed  verdict.  The  principal  contention 
[1]  now  made  is  that  the  evidence  introduced  by  the  plaintiff 
fails  to  show  prima  facie  that,  at  the  time  of  his  injury,  he  was 
in  the  employment  of  the  company,  and  that,  if  it  be  conceded 
that  he  was  employed  by  the  company  and  that  the  latter  was 
guilty  of  negligence  in  failing  to  support  the  walls  of  the  com- 
pleted portions  of  the  trench  by  any  suitable  means,  the  evidence 
wholly  fails  to  show  a  causal  connection  between  this  dereliction 
of  duty  and  the  plaintiff's  injury. 

The  plaintiff  was  the  only  witness  who  testified  in  his  behalf 
as  to  the  character  of  the  work,  the  purpose  for  which  it  was 
being  done,  the  surrounding  circumstances,  and  how  and  by 
whom  he  was  paid  his  wages.  When  his  case  was  closed  .no 
contract  had  been  shown  between  Hadalin  and  the  company. 
On  the  other  hand,  it  appeared  that  the  trench  was  being  exca- 
vated for  the  company  for  the  laying  of  a  pipe-line  which  was 
to  be  part  of  its  system,  and  that  it  was  engaged,  with  another 
crew  of  men,  in  laying  pipe  therein  as  fast  as  it  was  completed. 
It  was  shown  that  the  plaintiff's  wages  were  being  paid  by 
Hadalin,  but  Hadalin 's  relations  to  the  company  were  not  shown, 
except  that  he  was  directing  the  work  as  it  progressed.  One 
seeing  how  and  for  what  purposes  the  operations  were  being 
conducted,  and  knowing,  as  he  must,  that  corporations  can  act 
only  through  agents,  would  naturally  infer  that  the  whole  enter- 
prise was  that  of  the  defendant  company.  These  circumstances, 
we  think,  furnish  a  sufficient  basis  for  an  inference,  in  the  ab- 
sence of  countervailing  evidence  or  circumstances  in  themselves 
explanatory  of  the  situation,  that  all  the  men  engaged  were  the 
employees  of  the  company.  It  was  said  by  Chief  Justice  Cock- 
burn,  in  Welfare  v.  London  &  Brighton  By.  Co,,  L.  R.  4  Q.  B. 
693 :  **I  agree  that  where  a  thing  is  being  done  upon  the  premises 
of  an  individual  or  a  company  in  the  ordinary  course  of  business, 
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it  would  fairly  be  presumed  that  the  thing  was  being  done  by  a 
person  in  the  employment  of  the  principal  for  whose  benefit  the 
thing  was  being  done."  To  the  same  effect  are  the  remarks  of 
Justice  Clopton,  in  Borne  &  Decatur  B,  B.  Co.  v.  Chasteen,  88 
Ala.  591,  7  South.  94:  **  As  no  contract  was  produced  or  proved, 
which  was  in  the  power  of  the  defendant,  evidence  that  the 
engine  and  cars  belonged  to  the  company,  and  that  the  road  was 
being  constructed  for  its  benefit,  if  believed,  prima  fade  shows 
that  those  employed  in  the  work  of  construction  were  the  agents 
and  servants  of  the  company,  and  devolves  on  it  the  burden  to 
prove  that  the  road,  engine,  and  cars  were  in  the  possession 
and  under  the  control  of  Callahan  as  a  contractor,  and  that  those 
employed  were  exclusively  his  agents  and  servants.  As  an 
inference  may  be  reasonably  drawn  that  the  company  retained 
the  right  to  direct  what  should  be  done,  and  how — the  general 
mode  of  performance — ^though  Callahan  may  have  employed  and 
paid  the  workmen,  the  sufficiency  of  the  undisputed  facts  men- 
tioned to  overcome  the  presumption  arising  from  ownership  was 
a  question  for  the  jury,  on  consideration  of  all  the  circumstances 
proved."  The  decisions  recognizing  the  doctrine  stated  above 
are  not  numerous,  but  the  following  are  more  or  less  directly 
in  point:  McCamus  v.  Citizens^  Oaslight  Co.,  40  Barb.  (N.  Y.) 
380;  Bedstrdke  v.  Swayze,  52  N.  J.  L.  129,  18  Atl.  697;  Dillon 
V.  Emit,  82  Mo.  150;  Perry  v.  Ford,  17  Mo.  App.  212.  See, 
also,  Moll  on  Independent  Contractors,  etc.,  sec.  32,  and  note  to 
Richmond  v.  Sitterding,  65  L.  R.  A.  445,  at  page  459. 

Of  course,  it  was  indispensable  for  the  plaintiff  to  show  his 
employment  in  the  first  instance.  Without  a  prima  facie  show- 
ing of  the  relation  established  by  it,  he  could  not  recover. 
Having  the  affirmative  of  the  issue,  the  burden  was  upon  him  to 
produce  evidence  to  support  it,  and  as  to  this  issue  the  burden 
was  upon  him  throughout.  (Rev.  Codes,  sec.  7972.)  But  under 
the  doctrine  of  the  cases  cited  supra,  the  circumstances  disclosed 
by  plaintiff's  own  testimony  were  sufficient  to  call  for  the  pro- 
duction of  evidence  to  rebut  the  presumption  thus  raised  against 
the  company.    In  a  given  case  the  circumstances  developed  by 


238    Db  Sandeo  v.  Missoula  Light  &  Water  Co.     [Oct.  T.  IS 

plaintiff's  witnesses  may  be  such  as  to  furnish  no  basis  for  an 
inference  in  his  favor.  As  was  pointed  out  by  Chief  Justice 
Cockbum,  in  Welfare  v.  London  &  Brighton  By,  Co.,  supra,  the 
character  of  the  work  done  may  be  such  as  to  rebut  any  pre- 
sumption that  the  person  doing  it  is  in  the  employ  of  the  defend- 
ant or  is  its  agent.  Under  this  condition  of  the  evidence  the 
plaintiff  has  not  made  a  prima  facie  case  calling  for  the  opinion 
of  the  jury,  but  must  produce  other  evidence  to  avoid  a  nonsuit. 
The  defendant  is  responsible  upon  the  principle  of  the  maxim 
**Qui  facit  per  alium  facit  per  se";  and  if  at  the  end  of  plain- 
tiff's case  there  has  not  been  made  out  a  prima  facie  case  of 
employment  by  the  defendant,  or  at  the  end  of  the  whole  case 
it  has  not  been  disclosed  by  a  preponderance  of  the  evidence  that 
the  defendant  is  the  master — ^the  responsible  principal — ^the 
plaintiff  cannot  recover. 

The  defense  that  the  person  responsible  for  the  work  is  an 
independent  contractor  is  not  affirmative  in  its  nature.  At  com- 
[2]  mon  law  it  was  available  under  a  plea  of  not  guilty. 
{Oreenwalt  v.  Horner,  6  Serg.  &  R.  (Pa.)  71;  Hall  v.  SnowhUl, 
14  N.  J.  L.  551;  Plowman  v.  Foster,  6  Cold.  (Tenn.)  52;  Biddys 
Admr.  v.  Norfolk  *  W.  B.  Co.,  87  Va.  711, 14  S.  E.  163.)  Under 
the  Code  it  is  equally  available  under  a  general  denial,  because 
evidence  tending  to  show  that  a  person  other  than  the  defend- 
ant is  the  responsible  principal — ^the  master — ^not  only  tends  to 
negative  the  fact  of  employment  by  the  defendant,  but  also  that 
the  negligence  causing  the  injury  was  his.  So  far  as  we  know, 
no  court  has  announced  the  rule  that  the  defense  must  be  estab- 
lished by  a  preponderance  of  the  evidence.  If  the  plaintiff's 
case  as  made  at  the  close  of  his  evidence  calls  for  the  opinion  of 
the  jury,  the  defendant  must  thereupon  proceed  with  his  evi- 
dence in  rebuttal,  but  he  is  never  required  to  assume  any  greater 
burden ;  and  if  at  the  close  of  the  whole  case  it  appears  that  the 
work  was  being  done  by  an  independent  contractor,  or  the  evi- 
dence on  this  point  stands  at  an  equipoise,  he  is  entitled  to  a 
verdict.  Just  here  it  may  be  remarked  that  the  trial  court 
adopted  the  view  that  the  burden  was  upon  the  company  to  est&b- 
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lish  this  defense  by  a  preponderance  of  the  evidence.  This  was 
clearly  error. 

While  we  think  the  evidence  sufficient  to  show  prima  facie  an 
employment  by  the  company  and  a  dereliction  of  duty  in  the 
failure  to  provide  against  the  caving  of  the  walls  of  the  com- 
[3y  4]  pleted  portion  of  the  trench,  we  also  think  it  wholly  fails 
to  show,  directly  or  inferentially,  any  causal  connection  between 
this  dereliction  and  the  injury  suffered  by  the  plaintiff.  Under 
the  allegations  of  the  complaint,  the  failure  to  crib  or  support 
the  walls  of  the  completed  portion  caused  the  walls  of  the  incom- 
plete portion  to  crumble  and  cave.  It  is  the  duty  of  the  master 
to  exercise  ordinary  diligence  to  furnish  his  servant  with  a 
reasonably  safe  place  in  which  to  work.  He  cannot  delegate  this 
duty  to  another  so  as  to  avoid  being  held  responsible  for  any 
negligence  in  that  behalf.  This  rule,  however,  does  not  apply 
when  the  servant  is  employed  in  making  a  dangerous  place  safe, 
or  when  the  making  of  the  place  is  an  incident  of  the  work  in 
which  he  is  engaged  and  the  danger  arises  from  the  work  as  it 
progresses.  This  is  true  particularly  of  mining  and  other  indus- 
tries which  from  their  nature  require  service  in  dangerous  places, 
as  well  as  in  the  making  of  them.  The  master,  if  a  corporation, 
must  necessarily  employ  someone  to  do  this  work.  The  neces- 
sities of  the  case,  therefore,  require  the  servant,  when  he  enters 
upon  such  an  employment,  to  assume  the  risk  of  such  dangers 
as  are  incident  to  it.  (Thurman  v.  Pittsburg  &  Mont,  Copper 
Co.,  41  Mont.  141,  108  Pac.  588 ;  Labatt  on  Master  and  Servant, 
2d  ed.,  sec.  1177.) 

The  plaintiff  is  a  foreigner.  He  speaks  broken  English,  and 
some  of  his  statements  are  somewhat  quaint.  The  following  ex- 
cerpts from  his  evidence  will  be  sufficient  to  show  that  it  wholly 
fails  to  support  the  allegations  in  the  complaint:  ''I  came  back 
this  end  and  helped  this  man  here ;  and  my  bank  started  to  cave 
in  and  reached  me  and  buried  me  up.  While  I  was  working 
in  this  ditch  in  the  afternoon,  I  was  turned  east  and  the  cave-in 
came  from  the  west.  I  was  digging  and  shoveling  both  in  the 
afternoon ;  digging  I  believe  and  shoveling  is  the  same  thing.    I 
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was  working  on  the  west  side  when  I  was  through  there,  and 
went  to  help  another  man  when  I  was  hurt.  The  dirt  came  on 
me  just  about  here.  After  the  dirt  buried  me  I  did  not  lose 
consciousness.  I  started  to  yell;  another  man  came  and  dug 
me  out.  I  said  something  a  while  ago  about  the  ditch  caving 
starting  at  the  west.  I  saw  that  afterward ;  after  they  dug  me 
up.  The  time  they  took  me  up  they  left  me  there ;  then  I  turned 
back  and  saw  it  was  caven  on  the  west  side  of  me ;  it  was  about 
from  thirty  to  thirty-five  feet  west.  •  •  •  The  first  man 
west  of  me  was  about  thirty  or  thirty-five  feet.  When  the  dirt 
covered  me  up  it  did  not  cover  my  head  and  the  upper  part 
of  my  body ;  I  looked  back  west  at  the  same  time  the  cave  struck 
me.  They  dug  me  up,  and  I  could  not  myself,  and  I  turned 
back,  and  they  helped  me,  took  me  out  while  I  was  looking  back, 
too.  I  turned  round  and  looked  back  and  saw  the  ditch  just 
as  the  cave  struck  me  and  saw  the  cave-in.  It  was  caving  in, 
sliding,  falling.  Back  of  me  at  the  time  I  turned  around  I  saw 
the  ditch  falling  in.  At  that  time  the  ditch  was  falling  in  about 
thirty  or  thirty-five  feet.  I  did  not  see,  could  not  see,  it  fall; 
it  was  fallen  already.  I  did  not  see  it  fall;  I  just  saw  what 
buried  me.  I  did  not  see  the  cave  fall  at  all.  I  felt  that  it  was 
falling.  I  do  not  know  where  that  cave  started  back  of  me.  It 
started  with  a  piece  of  work  I  was  through  in  the  morning.  I 
know  that  because  I  saw  it  after;  saw  it  after  it  was  caved  in. 
Q.  It  was  all  fallen  down  when  you  saw  itt  A.  That  end  of 
it  faced  me ;  I  didn't  was  looking  around.  As  to  whether  or  not 
it  caved  both  ways,  I  did  not  see  it.  I  saw  when  it  reached  me ; 
it  buried  me  up.  All  I  know  is  when  I  looked  at  it  the  ground 
was  caved  in  there  for  thirty  or  thirty-five  feet.  I  know  it 
started  back  of  me.  I  was  not  looking  back  at  the  time  it  was 
caving.  I  do  not  know  where  it  started."  This  evidence  was 
not  aided  by  the  testimony  of  any  other  witness. 

The  witness  Hadalin  said:  **When  I  went  there  in  the  after- 
noon  about  twelve  or  fifteen  feet  in  length  of  the  bank  had  fallen 
into  the  ditch  on  the  north  side  of  the  ditch.  •  •  •  When  I 
got  back  there  in  the  afternoon  I  found  that  twelve  or  thirteen 
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feet  had  caved  in.  Mr.  Odenwald  and  I  measured  it ;  I  do  not 
exactly  remember  the  number  of  feet,  but  it  was  only  a  short 
distance,  twelve  or  fifteen  feet  to  the  best  of  my  knowledge.'* 
Odenwald  testified:  **The  cave-in  of  the  ditch  on  the  north  bank 
was  about  twelve  or  fifteen  feet,  aif d  on  the  south  bank  not  quite 
that  much,  I  don't  think." 

Marino  Scandello,  a  fellow-workman  of  plaintiff,  testified:  "I 
noticed  how  far  along  the  ditch  the  cave-in  extended;  it  was 
about  fifteen  feet.  De  Sandro  was  in  the  center  of  this  cave, 
and  the  ground  was  caved  on  both  sides  of  where  De  Sandro 
was.  I  was  there  before  De  Sandro  was  liberated  and  taken  out 
of  the  ditch." 

The  utmost  that  this  evidence  tends  to  show  is  that  the  plain- 
tiff was  caught  and  injured  by  the  caviug  of  the  walls  at  the 
place  in  which  he  was  working.  Whether  he  himself  caused  the 
fall  of  the  material  by  a  stroke  of  his  pick  at  that  place,  or 
whether  because  of  the  nature  of  the  ground,  disturbed  as  it 
was  by  his  work,  it  began  to  cave  there  and  extended  to  the  com- 
pleted portion,  or  whether  it  began  in  the  completed  portion,  and 
the  fall  there  carried  with  it  the  walls  at  the  point  where  the 
plaintiff  was  jat  work,  are  questions  left  entirely  to  speculation. 
If  the  nature  of  the  soil  at  that  place  was  such  thalt  the  plain- 
tiff's operations  were  likely  to  cause  it  to  fall,  this  was  a  catas- 
trophe which  he  was  bound  to  foresee  and  guard  against ;  for  it 
ia  conceded  that  cribbing  could  not  have  been  put  in  at  that  place 
until- that  portion  of  the  trench  had  been  completed.  It  is  not 
sufficient  that  the  plaintiff  prove  the  injury.  It  is  necessary 
that  he  go  further  and  show  by  some  substantial  evidence  the 
causal  connection  between  the  negligence  of  the  defendant  and 
the  injury ;  for  the  master  cannot  be  held  liable  if  his  negligence 
was  merely  a  condition,  as  opposed  to  the  efficient  cause  of  the  in- 
jury. (Labatt  on  Master  and  Servant,  2d  ed.,  sec.  1570;  Monson 
V.  La  France  Copper  Go,,  39  Mont.  50, 133  Am.  St.  Rep.  549, 101 
Pac.  243.)  The  efficient  cause  may  be  shown  by  indirect  evi- 
[6]  dence,  but  it  cannot  be  said  to  be  established  by  such  evi- 
dence unless  the  circumstances  are  such  that  they  not  only  tend 
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affirmatively  to  show  it,  but  also  tend  to  exclude  any  other. 
(Monsan  v.  La  France  Copper  Co.,  supra;  McOowan  v.  Nelson,  36 
Mont.  67,  92  Pac.  40;  Shaw  v.  New  Year  Gold  Mines  Co.,  31 
Mont.  138,  77  Pac.  515.) 

The  further  contention  is  made  that  the  evidence  as  a  whole 
demonstrates  that  the  plaintiff  was  employed  by  Hadalin  as  an 
independent  contractor,  and  hence  that  the  court  should  have  di- 
rected a  verdict  for  the  company.  During  the  years  1909  and 
1910  the  company  was  apparently  engaged  in  reconstructing  and 
extending  its  system.  It  had  entered  into  a  written  contract  for 
the  year  1909  with  Hadalin  &  Campbell,  as  copartners,  under 
the  terms  of  which  the  latter  agreed  to  dig  and  refill  all  trenches 
required  for  the  work  during  the  year,  at  a  stipulated  price  per 
foot.  The  contract  had  been  executed  to  the  satisfaction  of  the 
company.  For  the  year  1910  it  contracted  exclusively  with 
Hadalin.  This  contract  the  evidence  tended  to  show  was  to  be 
reduced  to  writing,  but  that  this  was  not  done  because  Mr. 
Brown,  the  manager  of  the  company,  was  too  busy  to  attend  to 
it.  In  September,  after  the  accident  had  happened,  this  was 
done.  Except  the  price  per  foot  stipulated  for,  the  writing  ex- 
pressed substantially  the  stipulations  and  conditions  contained  in 
the  one  entered  into  the  year  before,  though  there  was  some  dis- 
crepancy in  the  statements  of  Brown  and  Hadalin  on  the  sub- 
ject. Both  testified,  however,  that  it  contained  the  terms  and 
stipulations  which  had  been  agreed  upon  by  them  at  the  time. 
The  writing  was  dated  back  to  April  1,  the  time  at  which  Hada- 
lin actually  began  work.  Under  its  terms  Hadalin  agreed  to  do 
all  the  excavation  and  refilling  of  trenches  required  by  the  com- 
pany during  the  year  1910,  to  supply  his  own  tools  and  other 
means  of  doing  the  work,  to  complete  the  work  from  time  to  time, 
and  at  points  indicated  by  the  company,  in  a  workmanlike  man- 
ner, subject  to  the  approval  of  the  foreman  of  the  company,  and 
to  save  the  company  harmless  against  any  claim  for  damages 
caused  by  him.  The  company  on  its  part  was  to  pay  Hadalin 
from  time  to  time  on  estimates  of  the  amount  of  work  done. 
This  evidence  tends  further  to  show  that  from  April  until  the 
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contract  was  reduced  to  writing,  periodical  settlements  were  made 
between  Hadalin  and  the  company,  based  upon  estimates  at  the 
price  per  foot  named  in  the  contract,  the  company  paying  a  lump 
sum  for  the  amount  due,  and  that  Iladalin  employed  and  paid 
all  the  men  who  did  the  excavation  work. 

It  is  insisted  by  counsel  that  this  evidence  stands  uncontro- 
verted  by  any  evidence  in  the  record,  and  hence  that  the  court 
erred  in  submitting  to  the  jury  the  question  whether  Hadalin  was 
[6]  an  independent  contractor.  With  this  contention  we  do 
not  agree.  But  for  the  fact  that  the  parties  prepared  and  signed 
the  writing  in  September,  thp  question  whether  there  was  or  was 
not  a  contract  would  have  been  left  entirely  to  rest  upon  parol 
evidence.  The  preparation  of  the  writing  at  that  time  did  not 
change  the  situation  so  far  as  it  covered  the  time  prior  to  the 
accident.  In  the  absence  of  the  writing  it  would  have  been  the 
exclusive  province  of  the  jury  to  say  whether  there  was  or  was 
not  a  contract ;  for  whether  there  was  or  not  depended  upon  the 
truth  of  the  statements  of  Brown  and  Hadalin  in  that  behalf, 
in  the  light  of  the  surrounding  circumstances.  There  was  some 
evidence  that  Wright,  the  general  foreman  of  the  company,  was 
present  and  gave  some  orders  to  Odenwald  touching  the  comple- 
tion of  the  particular  work  on  which  Hadalin  was  engaged  on 
the  day  before  the  accident.  This  was  a  circumstance  to  be  con- 
sidered by  the  jury  in  connection  with  the  other  evidence  as  to 
how  far  the  company  retained  control  of  the  work.  The  mode 
pursued  for  periodical  settlements  between  Hadalin  and  the  com- 
pany tended  to  corroborate  Hadalin  and  Brown  as  to  the  terms 
of  the  contract,  but  this  did  not  so  conclusively  establish  the  fact 
of  its  existence  that  the  court  was  warranted  in  taking  the  case 
from  the  jury.  The  production  of  the  writing  did  not  aid  the 
defendant's  case;  on  the  contrary,  the  fact  that  it  was  execfuted 
after  the  accident,  and  dated  back  to  cover  the  time  of  its  occur- 
rence, might  be  suggestive  of  fabrication  in  order  to  save  the  com- 
pany from  liability.  This  was  also  a  circumstance  to  be  consid- 
ered by  the  jury;  for  the  question  of  good  or  bad  faith  of  the 
transaction  thus  was  made  a  matter  of  inquiry  to  be  determined 
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by  the  jury.  When  such  a  contract  is  in  writing  and  clearly 
expresses  all  the  undertakings  of  the  parties,  the  relation  it 
creates  between  them  is  to  be  determined  exclusively  by  the  court. 
(Oood  V.  Johnson,  38  Colo.  440,  8  L.  R.  A.  (n.  s.)  896,  88  Pac 
439 ;  Moll  on  Independent  Contractors,  etc.,  sec.  32 ;  Linnehan  v. 
Rollins,  137  Mass.  123,  50  Am.  Rep.  287;  Mayhew  v.  Sulliva/n 
Min,  Co,,  76  Me.  100.)  So,  too,  when,  though  verbal,  there  is  no 
controversy  or  uncertainty  in  the  evidence  as  to  the  terms  of  the 
contract  and  there  is  room  for  only  one  inference,  it  is  to  be  con- 
strued by  the  court.  {Drennen  v.  Smith,  115  Ala.  396,  22  South. 
442;  Moll  on  Independent  Contractors,  etc.,  sec.  29.)  When, 
however,  as  in  this  case,  the  contract  is  not  in  writing,  and  the  evi- 
dence is  not  entirely  clear  as  to  its  terms,  and  different  deduc- 
tions may  be  drawn  from  it,  especially  so  when  a  question  of  good 
faith  is  at  issue,  the  relations  of  the  parties  are  to  be  determined 
by  the  jury  under  proper  instructions.  (Rome  <fe  D.  R,  Co  v. 
Chasteen,  88  Ala.  591,  7  South.  94;  Carlson  v.  Stocking,  91  Wis. 
432,  65  N.  W.  58 ;  Daley  v.  Boston  etc.  R.  R.  Co.,  147  Mass.  101, 
16  N.  E.  690.  See,  also,  note  to  Richmond  v.  Sitterding,  cited 
supra,  65  L.  R.  A.  508.) 

The  contention  is  also  made  that  the  court  should  have  directed 
a  verdict  on  the  ground  that  the  danger  incident  to  the  employ- 
ment was  shown  by  the  evidence  to  have  been  obvious  and  fully 
[7]  understood  by  the  plaintiff.  On  the  theory  that  the  in- 
jury was  caused  by  a  cave-in  in  the  completed  portion  of  the 
trench,  which  would  not  have  occurred  if  precaution  had  been 
taken  to  make  safe  the  completed  portion,  we  think  the  question 
whether  plaintiff  assumed  the  risk  of  danger  from  this  source 
was  properly  submitted  to  the  jury. 

2.  We  have  examined  the  several  assignments  upon  the  rulings 
of  the  court  in  admitting  and  excluding  evidence.  Some  of  them 
[8]  were  objectionable  from  a  technical  point  of  view,  yet  we 
do  not  think  the  company  suffered  prejudice  by  reason  of  any  of 
them.  Others  of  which  complaint  is  made  were  correct.  To 
illustrate :  The  ordinance  granting  the  franchise  which  the  com- 
pany acquired  by  assignment  from  the  original  grantee  was  ad- 
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mitted  in  evidence  without  preliminary  proof  that  it  is  one  of  the 
ordinances  of  the  city.  That  the  franchise  was  granted  by  this 
ordinance  is  admitted  in  the  answer.  "While  it  was  not  relevant 
to  any  issue  involved,  its  admission  could  not  have  wrought  any 
prejudice. 

It  appeared  from  the  testimony  of  plaintiff  that  he  had  been 
[9]  paid  his  wages  by  Hadalin  by  check,  and  that  he  had  signed 
the  pay-roll  kept  by  Hadalin.  On  cross-examination  he  was 
asked  whether  after  he  received  the  checks  signed  by  Hadalin, 
he  knew  for  whom  he  was  working.  An  objection  to  the  ques- 
tion was  sustained  on  the  ground  that  it  was  not  proper  cross- 
examination,  and  that  it  called  for  the  conclusion  of  the  witness. 
We  think  it  was  wholly  immaterial  whether  the  plaintiff  knew  for 
whom  he  was  working,  the  real  inquiry  being  who  in  fact  was  his 
employer.  Though  he  knew  that  Hadalin  paid  him,  he  could 
not  be  expected  to  know  the  relations  of  Hadalin  to  the  com- 
pany. Again,  this  witness  was  permitted,  over  objection,  to  state 
[10]  that  he  saw  Mr.  Wright,  the  foreman  of  the  company,  on 
the  line  of  trench  the  day  prior  to  that  on  which  the  accident 
occurred,  and  that  the  latter  had  ordered  Odenwald,  the  foreman 
in  charge,  to  keep  the  crew  at  work  at  that  place  the  following 
day.  The  evidence  was  competent  as  reflecting  upon  tKe  relations 
of  the  parties,  and  as  tending  to  show  how  far  the  company  re- 
tained control  of  the  work  being  superintended  by  Odenwald. 

3.  The  instructions  submitted  to  the  jury  are  criticised  in  many 
particulars,  the  chief  complaint  being  made  of  those  wherein  the 
court  declared  that  the  company  must,  in  order  to  avoid  liability, 
show  by  a  preponderance  of  the  evidence  that  the  plaintiff  was 
employed  by  Hadalin  as  an  independent  contractor.  Though  the 
contract  was  pleaded  as  a  special  defense,  counsel  by  specific 
objection  and  exceptions  to  the  instructions  on  the  subj'ect  suffi- 
ciently reserved  the  question  as  to  who  should  sustain  the  burden 
of  proof.  What  has  already  been  said  in  discussing  the  evidence 
is  sufficient  to  dispose  of  these  assignments.  It  is  sufficient  also 
to  dispose  of  the  assignments  upon  the  question  whether  the 
court  should  have  instructed  the  jury  to  find  for  the  defendants. 
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There  was  evidence  tending  to  show  that  the  nature  of  the  soil 
in  which  the  excavation  was  being  made  was  such  that  cribbing 
or  other  suitable  support  was  necessary  to  prevent  the  walls  of 
the  completed  portions  from  caving.    There  was  also  evidence 
tending  to  show  that  caving  could  have  been  prevented  as  well 
by  ** shearing*'  off  the  lips  of  the  trench  or  digging  it  wider  at 
the  top,  thus  removing  a  portion  of  the  superincumbent  weight, 
and  that  a  short  time  prior  to  the  accident  special  instructions  had 
been  given  by  Hadalin  to  all  the  men  working  on  the  trench  to  do 
this.     These  instructions,  the  witness  stated,  were  given  because 
on  a  preceding  day  a  cave-in  had  occurred,  slightly  injuring  one 
of  the  men.     The  plaintiff  denied  that  he  had  been  so  instructed. 
[11]     Counsel  requested  the  court  to  instruct  the  jury  that  shear- 
ing was  a  reasonable  and  proper  method  to  protect  the  workmen, 
and  that  if  they  found  that  special  instructions  had  been  given  to 
the  plaintiff  to  pursue  this  method,  but  that  he  had  failed  to  do 
so,  and  that  the  accident  was  the  result,  they  should  find  for 
the  defendants.    The  court  modified  this  instruction  so  as  to  sub- 
mit  also  the  question  whether  or  not  the  method  was  reasonable 
and  proper.     Contention  is  made  that  the  court  erred  in  modify- 
ing the  request.    The  evidence  tending  to  show  that  the  method 
called  ** shearing"  was  proper  and  safe  was  not  contradicted  or 
impeached  in  any  way;  indeed,  that  it  would  have  furnished 
ample  protection  to  anyone  working  in  the  trench  is  manifest. 
Of  course,  it  was  a  question  for  the  jury  whether  Hadalin  had 
given  instructions  to  the  men,  as  he  and  other  witnesses  stated. 
Since  the  evidence  as  to  the  propriety  and  safety  of  the  method 
was  not  contradicted,  but  was  entirely  in  accord  with  the  expe- 
rience and  common  observation  of  men,  the  court  might  well  have 
assumed  it  true  and  given  the  instructions  as  framed  by  counsel. 
We  do  not  think,  however,  that  prejudice  was  wrought  by  the 
modification. 

The  question  whether  the  company,  operating  as  it  does  under 
[12]  a  franchise  from  the  city,  could  let  a  contract  to  Hada- 
lin for  the  digging  and  refilling  of  the  trenches,  so  as  to  re- 
lieve itself  from  liability  to  Hadalin 's  employees  for  damages 
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for  injuries  caused  by  his  negligence,  was  raised  during  the 
course  of  the  trial.  The  court  held  that  such  a  contract  is  valid, 
as  is  manifest  from  the  fact  that  it  permitted  the  jury  to  find 
whether  there  was  a  contract  or  not.  Counsel  for  plaintiff,  so 
far  as  the  record  shows,  did  not  make  objection  to  any  instruc- 
tion and  reserve  exception,  under  the  provisions  of  the  Code 
(Rev.  Codes,  sec.  7118),  to  the  action  of  the  court  in  that  be- 
half, so  as  to  require  this  court  to  review  it.  In  their  briefs 
counsel  have  devoted  a  great  deal  of  space  to  a  discussion  of  the 
validity  of  such  a  contract,  and  also  to  the  question  whether  it 
was  invalid  so  far  as  any  of  the  work  to  be  done  under  it  was 
without  the  city  limits.  Since  the  court  held  in  favor  of  the 
company  as  to  the  validity  of  the  contract,  it  has  no  right  to 
complain. 

Plaintiff  cannot  complain  because  counsel  did  not  reserve  the 
the  question,  as  required  by  the  atatute.  Under  these  circum- 
stances  we  must  accept  the  opinion  of  the  trial  court  as  to  the 
law  of  the  case  for  the  purpose  of  these  appeals,  and  decline  to 
undertake  a  determination  of  the  question  involved.  A  discus- 
sion of  it  at  this  time  would  be  purely  academic,  and  any  con- 
clusion arrived  at  with  reference  to  it  would  be  obiter.  The  same 
would  be  true  as  to  a  discussion  and  decision  of  the  question 
whether,  though  the  contract,  so  far  as  it  included  work  done 
within  the  city,  was  invalid,  it  was  valid  as  to  work  done  without 
the  city  limits;  for  if  the  contract  was  valid,  it  applied  to  any 
work  which  might  be  done  under  it  within  or  without  the  city. 

4.  It  is  insisted  that  since  the  jury  found  in  favor  of  Hadaiin, 
[13]  who  had  general  charge  of  the  work,  thus  acquitting 
him  of  negligence,  the  company  was  entitled  to  a  judgment  not- 
withstanding the  verdict  against  it.  The  question  presented  by 
this  contention  has  practically  been  foreclosed  by  this  court  by 
the  decisions  in  Verlinda  v.  Stone  &  Webster  Eng,  Corp,,  44 
Mont.  223,  119  Pac.  573,  and  Melzner  v.  Raven  Copper  Co.,  47 
Mont.  351,  132  Pac.  552.  It  is  true  that  the  verdict  in  each 
of  these  cases  was  silent  as  to  the  servant  who  was  made  code- 
fendant  with  the  master,  while  here  it  is  in  favor  of  the  servant 
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But  we  think  the  formal  acquittal  of  the  servant  or  agent 
through  whose  wrong  the  injury  was  done  should  not  deprive  the 
plaintiff  of  what  the  jury  has  given  him,  if  the  evidence  shows 
that  he  has  suffered  wrong.  As  was  said  in  Verlinda  v.  Stone  dk 
Webster  Eng.  Corp,,  supra:  "The  conclusions  reached  by  jurors 
are  sometimes  inexplicable.  Often  they  arbitrarily  find  against 
one  party  and  in  favor  of  another  without  any  apparent  reason ; 
but,  if  the  evidence  justifies  the  verdict  as  to  the  party  held, 
there  is  no  reason  why  it  should  not  be  deemed  good  as  to  him, 
notwithstanding  there  is  no  finding  as  to  the  other.  It  seems  to 
us  that  the  better  rule  is  that,  if  the  evidence  is  such  that  the 
jury  might  have  found  against  both  the  master  and  the  ser- 
vant, the  plaintiff  should  not  be  denied  his  recovery  against  the 
master  because  the  jury  were  unable  to  agree  upon  a  verdict 
against  the  servant,  or  arbitrarily  disregarded  the  evidence  tend- 
ing  to  show  negligence  on  the  part  of  the  servant."  There  are 
cases  which  adhere  to  the  rule  which  counsel  invoke.  Doremus  v. 
Root,  23  Wash.  710,  54  L.  R.  A.  649,  63  Pac.  572,  Morris  v. 
Northwestern  Improvement  Co,,  53  Wash.  451,  102  Pac.  402,  and 
Hayes  v.  Chicago  Teleplione  Co,,  218  111.  414,  2  L.  R.  A.  (n.  s.) 
764,  75  N  E.  1003,  are  in  point.  We  prefer,  however,  as  indi- 
cated by  the  decision  in  Verlinda  v.  Stone  &  Webster  Eng.  Corp., 
supra,  to  follow  the  doctrine  announced  by  other  courts:  That 
where  the  jury  arbitrarily  acquits  the  servant  or  agent  through 
whose  negligence  the  wrong  was  done,  the  verdict  against  the 
principal  ought  to  be  allowed  to  stand;  the  reason  being  that 
the  plaintiff  should  not  be  concluded  by  the  capricious  conduct 
of  the  jury.  {Illinois  Central  B.  Co,  v.  Murphy's  Admr.,  123 
Ky.  787,  11  L.  R.  A.  (n.  s.)  352,  97  S.  W.  729;  Oulf  etc.  By. 
Co.  V.  James,  73  Tex.  12,  15  Am.  St.  Rep.  743,  10  S.  W.  744; 
Texas  &  P,  By.  Co,  v.  Huber  (Tex.  Civ.  App.),  95  S.  W.  568.) 
This  doctrine  may  not  be  strictly  logical,  but  it  is  equally  as  logi- 
cal as  that  announced  in  the  cases  cited;  for  under  the  rule 
followed  by  them,  the  plaintiff  is  deprived  of  his  right  of  recov- 
ery on  purely  technical  grounds.  But  aside  from  this  consider- 
ation, for  aught  that  we  can  gather  from  the  record,  the  jury  in 
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this  case  did  not  arbitrarily  or  capriciously  acquit  Hadalin. 
Upon  the  theory  that  the  work  was  being  done  by  the  company 
through  Odenwald  and  Hadalin,  both  being  its  servants,  the  jury 
may  have  concluded  that  since  Odenwald  had  direct,  personal 
supervision,  it  was  his  duty,  and  not  that  of  Hadalin,  to  take 
precautions  for  the  safety  of  the  employees,  and  that  the  com- 
pany should  be  held  because  of  his  failure  to  perform  the  duty 
delegated  to  him.  From  this  point  of  view,  Hadalin  was  an  in- 
termediate agent,  and  ought  not  to  have  been  held  liable  for 
Odenwald 's  dereliction. 

The  judgment  and  order  are  reversed  and  the  cause  is  re- 
manded for  a  new  trial. 

Reversed  and  remanded* 

Mb.  Justice  Holloway  and  Ms.  Justice  Sanneb  concur. 


MABONEN  et  al.,  Appellants,  v.  ANACONDA  COPPER 

MINING  CO.,  Respondent. 

(No.  3,269.) 
(Submitted  October  24,  1913.    Decided  November  24,  1913.) 

[136  Pac.   968.] 

Ttasier  and  Servant — Ulines  and  Mining — Personal  Injuries — 
Death — Nature  of  Eight  of  Action — Safety  Cage  Act — De- 
fenses— Duty  of  Master — Statutes. 

Hines  and  Mining — Personal  Injuries — Death — Nature  of  Right  of  Action. 
1.  Held  that,  since  the  right  of  action  given  by  section  6486,  Bevised 
Codes,  to  the  heirs  or  personal  representatives  of  one  whose  death  was 
caused  by  the  wrongful  act  of  another,  though  distinct  from  that  which 
the  deceased  would  have  had  in  case  he  had  only  been  injured,  is  the 
same  in  character  and  dependent  upon  the  same  facts,  the  heirs  of  a 
miner  who  himself  was  responsible  for  his  death  because  of  his  viola- 
tion of  a  rule  of  defendant  company  requiring  him  to  close  the  doors  of 
a  safety  cage  while  being  hoisted  to  the  surface,  were  barred  of  re- 
covery; deceased  could  not  have  maintained  the  action  because  of  his 
contributory  negligence,  and  therefore  his  heirs  cannot  do  so. 

[As  to  the  duty  of  mine  owners  to  prevent  injury  to  their  employees, 
see  note  in  87  Am.  St.  Rep.  557.  As  to  the  liabiUty  of  a  mine  owner 
for  injuries  to  an  employee  caused  by  a  falling  roof.  Bee  note  in  Ann. 
Cas.  1912B,  577.] 
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Same — Safety  Cage  Act — Negligence — Defenses. 

2.  In  an  action  in  which  damages  were  songht  to  be  recovered  for 
the  death  of  a  mine  employee,  charged  to  have  been  due  to  legal 
negligence  of  defendant  in  attempting  to  hoist  him  to  the  surface  of 
the  mine  in  a  cage  the  doors  of  which  had  not  been  closed  as  provided 
in  the  Safety  Cage  Act  (Bev.  Codes,  sec.  8536),  defendant  was  not, 
because  of  the  fact  that  the  statute  makes  omission  in  this  respect 
punishable  by  a  fine,  limited  to  those  defenses  available  in  a  criminal 
action,  but  could  plead  any  of  the  defenses  ordinarily  interposed  in 
negligence  cases. 

Same — Actions — Common  Law — Abolition   of  Forms — Statutory   Construc- 
tion. 

3.  While  the  common-law  forois  of  action  have  been  abolished  in  Mon- 
tana, the  principles  underlying  them  have  not  been  changed,  and  a 
reference  to  both  such  forms  and  principles  is  frequently  of  aid  in  the 
construction  of  statutes. 

Same — General  Mndings — Effect. 

4.  In  a  personal  injury  action  tried  by  the  court  without  the  aid  of 
a  jury,  a  general  finding  in  favor  of  defendant  company  is  equivalent 

.    to  a  finding  in  its  favor  upon  every  issue  necessary  to  support  the 
judgment. 

Same — Safety  Cage  Act — Duty  of  Master — Statutes. 

5.  Held,  that  the  provision  of  section  8536,  Bevised  Codes,  requiring 
that  the  doors  of  the  cages  used  in  shafts  of  deep  mines  must  be  closed 
when  lowering  or  hoisting  the  men,  was  not  intended  to  make  it  oblig- 
Atory  upon  mine  operators,  to  employ  a  station-tender  at  each  station 
to  open  and  close  the  cage  doors,  where  only  a  nnall  number  of 
miners  is  engaged  in  active  mining,  and  does  not  prohibit,-  either  ex- 
pressly or  impliedly,  the  imposition  of  the  duty  of  opening  and  dosing 
them  upon  a  miner,  provided  he  be  capable,  understands  the  method 
pursued  in  fulfilling  the  additional  requirement  and  is  not  encum- 
Dered  with  work  which  would  interfere  with  its  discharge. 

Appeal  from  District  Court,  Silver  Bow  County;  Jeremiah  J. 
Lynch,'Ju4ge. 

Action  by  Flora  Maronen  and  others  against  the  Anaconda 
Copper  Mining  Company.  From  a  judgment  for  defendant  and 
an  order  denying  a  motion  for  new  trial,  plaintiffs  appeaL 
Affirmed. 

Messrs.  Maury,  Templem^n  i&  Dames,  for  Appellants,  sub- 
mitted a  brief  and  one  in  reply  to  that  of  defendant ;  Mr.  John  0. 
Davies  argued  the  cause  orally. 

The  complaint  in  this  case  states  a  cause  of  action  in  favor 
of  the  plaintiffs  and  against  the  defendant.  The  action  is  based 
upon  section  8536  of  the  Revised  Codes.  A  violation  of  the  pro- 
visions of  the  section  is  a  wrongful  and  unlawful  act.    It  is  a 
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crime.  The  committing  of  a  crime  in  this  state  is  both  a  wrong- 
ful and  unlawful  act.  (Sec.  5051.)  Section  6486  gives  to  these 
plaintiffs  a  right  of  action  against  the  defendant  for  causing  the 
death  of  their  husband  and  father,  respectively,  for  any  wrong- 
ful or  unlawful  act.  Section  6040  says  that  "Every  person  who 
suffers  detriment  from  the  unlawful  act  or  omission  of  another 
may  recover  from  the  person  a  full  compensation  therefor  in 
money,  which  is  called  damages."  The  fact  that  a  penalty  is 
attached  to  the  violation  of  section  8536,  and  that  the  violation 
of  it  is  made  a  crime,  does  not  preclude  the  person  injured  by 
reason  of  the  violation  from  bringing  an  action  to  recover  dam- 
ages for  the  injuries  which  he  sustained.  (Sees.  8089,  8101.) 
The  courts  allow  the  injured  person  to  recover  for  injuries  re- 
ceived by  reason  of  the  violation  of  a  statute  enacted  for  the  pro- 
tection of  such  person,  unless  they  can  from  the  language  of  the 
statute  read  a  specific  intent  upon  the  part  of  the  legislature  to 
exclude  any  right  of  action  except  the  one  given  by  the  statute ; 
and  unless  the  penalty  prescribed  by  the  statute  is  given  to  the 
person  injured,  the  court  will  not  read  into  it,  any  such  specific 
intent  on  the  part  of  the  legislature.  {Groves  v.  Wimbome,  2 
Q.  B.  (1898)  402;  Fahey  v.  Jephocott,  2  Ont.  Law  Rep.  449,  1 
Brit.  Bui.  Cas.  616;  Stehle  v.  Jaeger  Automatic  Mach,  Co.,  220 
Pa.  617, 14  Ann.  Cas.  122,  69  Atl.  1116 ;  Wolf  v.  Smith,  149  Ala. 
157,  9  L.  R.  A.  (n.  s.)  338,  42  South.  824.) 

The  failure  of  the  defendant  to  comply  with  the  terms  of  sec- 
tion 8536,  and  close  the  doors  on  its  cages  when  it  was  lowering 
or  hoisting  men,  makes  it  liable.  (Monson  v.  La  Frai%ce  Copper 
Co,,  39  Mont.  50,  133  Am.  St.  Rep.  549,  101  Pac.  243 ;  Chicago 
B.  &  Q.  By.  Co.  V.  Vmted  States,  220  U.  S.  559,  55  L.  Ed.  582,  31 
Sup.  Ct.  Rep.  612;  Luken  v.  Lake  Shore  etc.  By.  Co.,  248  IlL 
377, 140  Am.  St.  Rep.  220,  21  Ann.  Cas.  82,  94  N.  E.  175 ;  Glucina 
V.  F.  H.  Goss  Brick  Co.,  63  Wash.  401,  42  L.  R.  A.  (n.  s.)  624, 
115  Pac.  843.)  This  being  so,  in  an  action  of  this  kind  it  is 
not  necessary  to  charge  negligence;  an  action  may  be  brought 
directly  upon  the  statute  for  a  breach  of  its  provisions.  {Mon- 
8091 V.  LaFrarice  Copper  Co.,  supra;  Groves  v.  Wimbome,  supra,) 
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Are  any  of  the  defenses  set  out  in  the  answer  sufficient  to  con- 
stitute a  bar  to  plaintiffs'  cause  of  action  as  alleged  in  their  com- 
plaint! In  considering  this  question,  we  wish  the  court  to  bear 
in  mind  that  this  is  not  an  action  based  upon  negligence.  No 
negligence  is  charged  in  the  complaint.  The  defendant  is 
charged  with  the  commission  of  a  crime,  a  wrongful  and  unlaw- 
ful act,  from  which  directly  and  proximately  resulted  the  death 
of  August  Maronen.  In  fact,  the  complaint  in  this  case  charges 
the  defendant  with  manslaughter,  or  criminal  homicide.  {StcUe 
V.  Crean,  43  Mont.  47,  114  Pac.  603;  sec.  8295,  Rev.  Codes.) 
The  only  defenses  permitted  by  our  Code  of  manslaughter  or 
homicide  are  that  the  homicide  must  be  either  excusable  or  justifi- 
able, as  defined  by  sections  8299,  8300,  8301.  We  submit  that  no 
defense  not  found  within  these  sections  should  be  permitted  to  be 
set  up  by  the  defendant  as  a  defense  to  this  action ;  and  that  the 
provisions  found  in  them  are  as  applicable  to  civil  actions  for 
criminal  homicide  as  they  are  to  criminal  prosecutions.  The  first 
defense  found  in  the  answer  is  assumption  of  risk.  This  court 
has  committed  itself  to  the  proposition  that  assumption  of  risk 
rests  upon  the  common-law  maxim  of  volenti  non  fit  injuria:  that 
one  who  consents  to  an  act  will  not  be  heard  to  say  that  he  was 
injured  thereby.  The  law  will  not  permit  a  man  to  consent  to 
an  unlawful  act.  No  man  can  consent  that  another  commit  an 
unlawful  act  against  him.  {Adams  v.  Waggoner,  33  Ind.  531,  5 
Am.  Rep.  230;  Miller  v.  Bayer,  94  Wis.  123,  68  N.  W.  869; 
Thomas  v.  Riley,  114  111.  App.  520 ;  Engelhardt  v.  State,  88  Ala. 
100,  7  South.  154 ;  Morris  v.  Miller,  83  Neb.  218, 131  Am.  St.  R^p. 
636,  17  Ann.  Cas.  1047,  20  L.  R.  A.  (n.  s.)  907,  119  N.  W.  458; 
Shay  V.  Thompson,  59  Wis.  540,  48  Am.  Rep.  538,  18  N.  W.  473 ; 
Grotton  v.  Glidden,  84  Me.  589,  30  Am.  St.  Rep.  413,  24  Atl. 
1008;  MiUer  v.  BoA^er,  94  Wis.  123,  68  N.  W.  869.) 

The  plea  of  contributory  negligence,  defendant's  second  de- 
fense, is  not  available.  This  plea  is  one  of  confession  and  avoid- 
ance. It  necessarily  assumes  negligence  upon  the  defendant's 
part,  and  where  there  is  no  negligence  upon  the  defendant's  part 
there  can  be  no  contributory  negligence  upon  the  plaintiff's 
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part.  (Birsch  v.  CitizcTis'  Elec.  Co.,  36  Mont.  547,  93  Pac.  940; 
Ohio  Handle  etc.  Co.  v.  Jones,  98  Ark.  17,  135  S.  W.  455; 
Linforth  v.  San  Francisco  Oas  etc.  Co.,  156  Cal.  58,  19  Ann.  Cas. 
1230,  103  Pac.  320 ;  Wright  v.  Southern  By.  Co.,  155  N.  C.  325, 
71  S.  E.  306.)  Negligence  and  contributory  negligence  both 
have  been  universally  defined  as  meaning  inadvertence  in  re- 
spect to  the  conduct  of  the  person  charged  with  negligence  or 
contributory  negligence.  Inadvertence  is  no  excuse  or  offset  for 
a  public  offense,  for  a  crime,  for  willful  injury,  for  willful  or 
wanton  conduct,  or  criminal  negligence,  or  for  gross  negligence, 
or  for  any  breach  of  duty  which  is  of  a  higher  nature  than  simple 
inadvertence  or  negligence.  {Hawks  v.  Slusher,  55  Or.  1,  Ann. 
Cas.  1912A,  491,  104  Pac.  883 ;  Aiken  v.  Holyoke  St.  B.  Co.,  184 
Mass.  269,  68  N.  E.  238;  Matthews  v.  Warner,  29  Gratt.  (Va.) 
570,  26  Am.  Rep.  396.) 

Defendant's  third  defense  is  based  upon  negligence  of  fellow- 
servants.  If  there  was  any  duty  devolving  upon  any  of  the 
fellow-servants  of  Maronen  to  close  the  doors,  that  duty  was  a 
nondelegable  duty,  and  any  negligence  upon  the  part  of  such 
fellow-servants  was  the  negligence  of  the  master,  and  the  master 
is  responsible.     {Monson  v.  La  France  Copper  Co.,  supra.) 

As  to  each  of  the  questions  of  law  abovte  discussed,  we  desire 
to  call  the  court's  particular  attention  to  the  case  of  Oroves  v. 
Wimborne,  supra.  This  case  more  closely  resembles  the  present 
one  than  any  other  case  which  the  writer  has  been  able  to  find. 
It  discusses  all  three  of  the  questions  above  considered  and 
reaches  the  same  conclusions  which  is  contended  for  above. 

Messrs.  C.  F.  Kelley,  L.  0.  Evans,  W.  B.  Bodgers  and  D.  Oay 
Stivers,  for  Respondent,  submitted  a  brief;  Afn  Evans  argued 
the  cause  orally. 

The  complaint  fails  to  state  a  cause  of  action.  It  does  not 
plead,  and  it  is  stated  by  counsel  that  the  omission  to  do  so  is 
intentional,  that  the  act  of  hoisting  plaintiff's  decedent  upon  the 
cage  in  question  without  the  gates  being  closed  was  negligently 
done,  and,  in  short,  neither  the  term  ''negligent"  or  any  equivar 
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lent  for  it  is  anywhere  used  in  the  complaint  in  connection  with 
the  acts  or  omissions  of  the  defendant  relied  upon  to  support 
the  action,  although  the  term  "wrongful"  and  ''unlawful"  are 
used.  Under  the  facts  set  forth  in  the  complaint,  it  is  negligence 
alone  on  the  part  of  the  defendant  which  must  be  relied  upon 
to  support  the  action.  Negligence  or  its  equivalent  must  be 
directly  averred,  or  such  facts  must  be  stated  as  that  a  pre- 
sumption of  negligence  necessarily  arises.  It  is  sufScient  that 
the  acts  complained  of  be  alleged,  coupled  with  an  allegation 
that  the  same  were  negligently  done,  but  anything  short  of  this 
seems  to  be  insufficient  under  the  authorities.  {BraUey  v.  Not" 
folk  &  W.  By.  Co.,  66  W.  Va.  462,  66  S.  E.  653 ;  Forquer  y.  North, 
42  Mont.  272, 112  Pac.  439 ;  Wyler  v.  Batican,  150  Mo.  App.  474, 
131  S.  W.  155 ;  Anderson  v.  Western  Union  Tel.  Co.,  85  S.  C.  252, 
67  S.  E.  232,  477;  SUvera  v.  Iverson,  125  Cal.  266,  57  Pac.  996.) 

The  evidence  shows  that  the  cage  in  question  had  been  properly 
encased  in  steel,  furnished  with  permanent  doors  of  solid  steel 
casing  as  required  by  law,  the  doors  were  in  place  and  in  good 
working  order  at  the  time  of  the  accident.  These  doors  obviously 
cannot  be  kept  closed,  but  must  be  continuously  opened  and  closed 
by  the  employees  as  they  proceed  with  their  work.  The  duty 
that  was  intended  to  be  imposed  as  a  primary  duty  upon  the 
defendant  was  done  in  this  case.  All  that  the  legislature  can 
be  reasonably  presumed  to  have  required  the  employer  to  do  was 
to  properly  equip  the  cages,  see  that  the  doors  were  on  and  in 
proper  working  condition,  and  employ  competent  employees.  If 
in  carrying  out  the  details  of  the  work  the  employee  failed  in  his 
simple  duty,  it  certainly  was  not  the  intention  to  impose  any 
criminal  penalty  on  the  employer.  {Manning  v.  App  Con.  Oold 
Min.  Co.,  149  Cal.  35,  84  Pac.  657 ;  Bichardson  v.  El  Paso  Con. 
Gold  Min.  Co.,  51  Colo.  440,  118  Pac.  982.) 

The  construction  of  this  statute  upon  this  proposition  has 
never,  to  our  knowledge,  been  directly  submitted  to  or  passed 
upon  by  this  court.  The  statute,  of  course,  requires  that  the 
doors  be  closed,  when  lowering  or  hoisting  men.  Upon  failure 
to  so  close  the  doors,  there  is  necessai*ily  a  violation  of  the  Act 
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by  someone,  but,  we  submit,  a  reasonable  view  of  tbe  Act  will 
not  carry  this  criminal  responsibility  past  the  direct  violator  to 
the  employer,  who  has  done  everything  to  comply  with  the  law 
that  in  reason  could  be  asked. 

But  counsel  contend  that  because  in  the  complaint  in  this 
action  the  acts  of  the  defendant  complained  of  are  not  designated 
as  having  been  negligent,  a  different  case  is  presented  from  the 
Osterholm  Case  (40  Mont.  508,  107  Pac.  499).  In  this  case, 
the  claim  is  made  that  the  defendant  is  liable  because  it  had 
failed  to  comply  with  the  Safety  Cage  Act.  In.  the  Osterholm 
C<ise,  the  charge  was  also  that  the  defendant  had  failed  to  comply 
with  the  terms  of  the  Act.  If  the  defendant  in  this  case  can- 
not be  held  responsible  because  of  its  negligence,  which  would 
be  determined  and  measured  by  the  fact  that  it  had  not  complied 
with  the  statute,  then  it  certainly  cannot  be  held  responsible  at 
all,  because  no  proposition  of  law  could  be  laid  down  more 
clearly  than  this  court  in  the  Osterholm  Case  laid  down  the  law 
that  no  new  right  of  action  was  given  plaintiff ;  nor  were  any  of 
its  common-law  defenses  taken  away  by  the  Act,  its  sole  effect 
upon  the  civil  action  being  to  establish  the  question  of  primary 
negligence.  Counsel's  contention  that  a  different  situation  is 
presented  because  this  action  is  not  brought  upon  the  theory  of 
negligence,  but  is  based  upon  a  wrongful  act  or  crime  of  the  de- 
fendant, has  also  been  disposed  of  in  the  recent  case  of  Melville 
V.  Butte-Bdlaklava  Copper  Co.,  47  Mont.  1,  130  Pac.  441.  That 
case,  while  based  upon  an  alleged  violation  of  the  penal  Act 
known  as  "the  eight-hour  law,"  was  otherwise  and  in  theory 
exactly  the  same  as  this,  the  complaint  not  alleging  in  terms  that 
the  defendant's  acts  were  negligent,  but  that  they  were  wrong- 
ful and  unlawful. 

The  evidence  showed  that  it  was  the  duty  of  Maronen  and  his 
fellow-servants,  particularly  of  Maronen  because  of  his  getting 
first  upon  the  cage,  to  close  the  gates  upon  the  north  side,  the 
side  from  which  he  afterward  fell. '  Where  a  duty  incumbent 
upon  a  master  is  intrusted  to  a  servant  and  made  a  part  of  the 
duties  of  his  employment,  the  failure  to  perform  such  duty  on 
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the  part  of  the  servant  cannot  be  charged  by  such  servant  as 
negligence  on  the  part  of  the  master.    The  sole  and  primary 
negligence  is  that  of  the  servant.    In  this  case,  not  alone  was  it 
Maronen's  duty  under  the  general  custom  and  rule  prevailing  in 
the  mine  at  the  time  of  the  accident,  and  clearly  a  part  of  the 
general  duties  of  his  employment,  but  the  proof  shows  that  he 
had  been  but  a  short  time  before  positively  and  definitely  ordered, 
to  close  the  gates  on  the  cage  before  riding  upon  the  same.    The 
person  upon  whom  was  devolved  the  duty  to  perform  the  act 
required  could  not  fail  in  this  duty  and  then  complain  of  the 
master.     {Junior  v.  Missouri  Electric  L.  &  Power  Co.,  127  Mo. 
79,  29  S.  W.  988 ;  Carr  v.  Manchester  Electric  Co,,  70  N.  H.  308, 
48  Atl.  286 ;  Memphis  dk  C.  B.  Co.  v.  Ordham,  94  Ala.  545,  10 
South.  283 ;  Chicago  dk  N.  W.  K.  Co.  v.  Snyder,  117  111.  375,  7 
N.  E.  604.)     The  last  case  above  cited  is  one  where  the  duty 
which  the  servant  failed  to  perform  was  an  act  required  by  a 
penal  statute,  and  the  case  is  thus  similar  to  the  present  case. 
See  Guenther  v.  Lockhart,  61  Hun,  624,  16  N.  Y.  Supp.  717, 
a  case  based  upon  the  failure  of  an  employer  to  furnish  safety 
doors,  as  required  by  a  penal  elevator  Act.    For  further  authori- 
ties denying  servants  the  right  to  recover,  where  the  servants 
themselves  had  failed  to  perform  their  duties  in  taking  specific 
measures  to  make  the  work  or  place  safe,  see  Conroy  v.  Clinton, 
158  Mass.  318,  33  N.  E.  525 ;  Martin  v.  Louisville  d;  N.  R.  Co.,  23 
Ky.  Law  Rep.  798,  64  S.  W.  417;   Hogan   v.   Field,   44  Hun 
(N.  Y.),  72;  Watts  v.  Boston  Tow  Boat  Co.,  161  Mass.  378,  37 
N.  E.  197 ;  Preston  v.  Ocean  Steamship  Co.,  33  App.  Div.  193, 
53  N.  Y.  Supp.  444. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

The  plaintiffs  are,  respectively,  the  surviving  children  and 
widow  of  August  Maronen,  deceased,  and  prosecute  this  action 
for  damages  on  account  of  the  death  of  the  father  and  husband 
by  the  alleged  wrongful  act  of  the  defendant.  The  complaint 
recites  the  relationship  of  the  plaintiffs  to  the  deceased  and  al- 
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leges  that  on  September  7,  1911,  August  Maronen*  was  an 
employee  of  the  defendant  company  engaged  in  nndergroond 
mining;  that  the  company  was  carrying  on  mining  operations 
through  the  Mollie  Murphy  shaft,  a  vertical  shaft,  more  than  800 
feet  deep;  that  while  in  the  discharge  of  his  duties  as  such 
employee,  and  while  at  the  1,200-foot  level  in  the  shaft,  he 
entered  one  of  the  defendant's  mining  cages  for  the  purpose  of 
being  hoisted  to  the  surface;  that  the  defendant  hoisted  him 
from  the  1,200-foot  level  to  about  the  1,000-foot  level  in  the 
shaft  when  Maronen  fell  from  the  cage,  receiving  injuries  from 
which  he  died.  The  gravamen  of  the  charge  is  that  the  defend- 
ant hoisted  Maronen  without  having  closed  the  cage  doors,  and 
because  of  this  fact  alone  the  accident  occurred.  The  act  or 
omission  is  charged  to  have  been  wrongful  and  unlawful. 

The  answer  admits  the  employment  and  the  operations  of  the 
defendant  company  through  the  Mollie  Murphy  shaft;  that 
while  being  hoisted  through  that  shaft  and  at  about  the  1,000- 
foot  level,  and  while  the  cage  doors  were  not  closed,  Maronen 
fell  from  the  cage,  receiving  the  injuries  from  which  he  died, 
and  that  if  the  doors  had  been  closed  he  would  not  have  fallen 
from  the  cage.  All  other  allegations  of  the  complaint  are 
denied;  and  in  addition  the  defendant  pleaded  assumption  of 
risk,  negligence  of  fellow-servants,  and  that  the  decedent's  death 
was  due  to  his  own  fault,  neglect,  and  disobedience  of  orders. 
These  affirmative  allegations  were  traversed  by  reply,  and  the 
cause,  being  at  issue,  was  tried  to  the  court  without  a  jury  and 
resulted  in  a  judgment  for  defendant,  from  which  judgment  and 
an  order  denying  them  a  new  trial  the  plaintiffs  prosecute  these 
appeals. 

The  complaint  charges  the  defendant  with  violating  section 
8536,  Revised  Codes,  which  makes  it  unlawful  for  any  person 
or  corporation  to  carry  on  mining  operations  through  a  vertical 
shaft  more  than  300  feet  deep,  unless  the  shaft  is  equipped  with 
a  safety  cage  with  steel  doors,  and  said  doors  ''must  be  closed 
when  lowering  or  hoisting  the  men,"  except  that  when  sinking 
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only  the  doors  need  not  be  used.  For  a  violation  of  eny  of  the 
provisions  of  the  section  a  penalty  is  prescribed. 

Practically  all  of  appellants'  preliminary  hypotheses  may  be 
conceded  at  once,  in  substance  if  not  in  the  form  in  which  they 
are  expressed,  viz,:  That  section  8536  is  a  penal  statute  and  its 
violation  is  a  crime;  that  section  6486,  Revised  Codes,  gives  to 
these  plaintiffs  a  right  of  action  against  this  defendant,  provided 
the  defendant's  wrongful  act  or  neglect  was  a  proximate  cause 
of  August  Maronen's  death;  that  the  fact  that  a  penalty  is 
attached  to  a  violation  of  section  8536  does  not  render  the  defend- 
ant immune  from  civil  liability ;  and  that  the  duty  to  close  the 
cage  doors  when  men  are  being  lowered  or  hoisted  is  an  absolute 
one,  in  the  sense  that  the  employer  will  not  be  heard  to  say 
that  by  the  exercise  of  ordinary  care  he  cannot  comply  with  the 
requirement.  The  foregoing  questions  aside,  and  we  are  brought 
to  a  consideration  of  the  character  of  this  action  and,  as  an  inci- 
dent thereof,  the  defenses,  if  any,  which  are  available. 

There  is  not  any  contention  made  that  the  defendant  com- 
pany had  not  fully  complied  with  the  law  in  providing  and  prop- 
erly equipping  the  cage  in  use.  The  only  charge  of  wrongdoing 
is  in  failing  to  close  the  cage  doors  before  attempting  to  hoist 
employees. 

That  section  8536  does  not  create  any  right  of  action  or 
destroy  any  defense  available  at  the  time  of  its  enactment  are 
questions  set  at  rest  by  the  former  decision  of  this  court. 
{Osterholm  v.  Boston  <6  Mont,  Con,  C,  &  8.  Min.  Co.,  40  Mont. 
508,  107  Pac.  499.)  In  the  absence  of  some  statute  creating  this 
right  of  action,  these  plaintiffs  would  be  remediless,  for  it  was 
[1]  the  rule  at  common  law  that,  for  the  death  of  one  person 
caused  by  the  wrongful  act  of  another,  the  law  furnished  no 
remedy  by  civil  action  {Dillon  v.  Great  Northern  B.  Co,,  38 
Mont.  485,  100  Pac.  960) ;  and  it  was  to  supply  this  lapse  that 
Lord  Campbell's  Act  was  adopted  in  England,  and  statutes  of 
the  same  general  character  have  been  enacted  in  this  country. 
Our  own  provision  is  found  in  section  6486,  above,  which 
declares  that  when  the  death  of  one  person,  not  a  minor,  is 
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caused  by  the  wrongful  act  or  neglect  of  another,  his  heirs  or 
personal  representatives  may  maintain  an  action  for  damages 
against  the  person  causing  the  death.  It  is  by  virtue  of  that  sec- 
tion that  these  plaintiffs  are  now  in  court ;  and  the  character  of 
this  action  and  the  defenses  available  are  to  be  determined  from 
a  construction  of  that  section.  The  statute  does  not  deal 
with  questions  of  pleading,  and  the  facts  necessary  to  be  stated 
in  any  given  instance  depend  upon  the  character  of  the  right 
asserted.  In  Melville  v.  Butte-Balaklava  Copper  Co.,  47  Mont. 
1,  130  Pac.  441,  we  gave  to  this  provision  of  the  law  our  most 
earnest  consideration.  Its  history  was  traced  and  its  purpose 
determined.  There  was  involved  directly  the  inquiry:  **Do  the 
words  of  the  statute,  'wrongful  act  or  neglect  of  another,'  imply 
actionable  wrong  or  negligence  toward  the  deceased  or  toward 
the  surviving  wife  and  children?*'  After  a  thorough  examina- 
tion of  the  subject,  in  the  light  of  the  history  of  the  provision 
and  its  amplification  by  other  tribunals,  Chief  Justice  Brantly, 
speaking  for  the  court,  said:  "The  meaning  of  the  expression 
'wrongful  act  or  neglect  of  another'  thus  became  established 
and  clearly  limited  to  those  cases  only  wherein  the  death  is 
wrongful  as  against  the  deceased  and  to  preclude  recovery  when 
death  was  due  to  the  decedent's  own  fault."  Referring  to  the 
legislative  history  and  the  former  decisions  of  this  court  which 
recognize  the  rule  that  under  this  statute  recovery  can  be  had 
only  in  a  case  in  which  the  deceased  was  himself  without  faulty 
the  Chief  Justice  proceeded:  **The  interpretation  thus  given  the 
statute  by  the  legislature,  and  impliedly  by  these  decisions  of 
this  court,  has  become  so  firmly  established  as  the  rule  of  deci- 
sion in  this  jurisdiction  that  we  do  not  feel  justified  in  depart- 
ing from  it.  To  sustain  the  plaintiffs'  contention  would  be  to 
adopt  an  interpretation  which  the  legislature  never  intended 
that  the  statute  should  have  and  thus  destroy  defenses  of  which 
defendant  cannot  be  deprived,  except  by  Act  of  the  legislature. 
If  a  change  should  be  wrought,  it  is  the  office  of  that  body  to 
make  it,  and  not  of  this  court" — and  concluded  by  quoting  from 
the  opinion  of  the  supreme  court  of  the  United  States  in  Norths 
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em  Pacifk  B.  Co.  v.  Adams,  192  U.  S.  440,  48  L.  Ed.  513,  24  Sup. 
Ct.  Bep.  408,  a  carrier  and  passenger  case  where  a  like  statute 
was  considered,  as  follows:  "The  two  terms,  therefore,  'wrong- 
ful act'  and  'neglect,'  imply  alike  the  omission  of  some  dutji 
and  that  duty  must,  as  stated,  be  a  duty  owing  to  the  decedent. 
It  cannot  be  that,  if  the  death  was  caused  by  a  rightful  act  or 
an  unintentional  act  with  no  omission  of  duty  owin^  to  the 
decedent,  it  can  be  considered  wrongful  or  negligent  at  the  suit 
of  the  heirs  of  the  decedent.  They  claim  under  him,  and  they 
can  recover  only  in  case  he  could  have  recovered  damages  had 
he  not  been  killed  but  only  injured.  The  company  is  not  under 
two  different  measures  of  obligation,  one  to  the  passenger  and 
another  to  his  heirs.  If  it  discharges  its  full  obligation  to  the 
passenger,  his  heirs  have  no  right  to  compel  it  to  pay  damages.'' 

The  rule  of  law  is,  then,  settled  in  this  state  that,  while  the 
right  of  action  given  in  section  6486  to  the  heirs  or  personal 
representatives  is  independent  of  that  which  the  deceased  would 
have  had  if  he  had  survived  his  injury,  yet  it  is  of  the  same 
character  and  depends  upon  the  same  facts;  and  the  inquiry 
whether  a  given  state  of  facts  constitutes  a  cause  of  action  in 
favor  of  the  surviving  widow  and  children  depends  upon  the 
answer  to  the  inquiry:  Would  the  same  facts,  if  stated  by  the 
injured  man,  constitute  a  cause  of  action  in  his  behalf  f  That 
the  allegations  disclosing  a  breach  of  a  statutory  duty  charge 
legal  negligence,  and  that  this  complaint  states  a  cause  of  action 
for  damages  for  negligence,  may  be  conceded  even  though  the 
word  ** negligent"  or  ** negligently"  is  not  used. 

But  the  immediate  question  before  us  is  not  whether  the  com- 
plaint states  a  cause  of  action,  but  whether  the  facts  alleged  con- 
stitute a  cause  of  action,  independently  of  the  element  of  negli- 
gence. We  might  answer  this  interrogatory  by  reference  to  the 
foregoing  decisions  of  our  own  court  and  conclude  this  discus- 
sion upon  the  evidence  but  for  the  earnestness  with  which  coun- 
[2,  3]  sel  for  appellants  contend  that,  because  the  act  or  omis- 
sion charged  in  this  instance  amounts  to  a  crime,  the  defendant 
18  limited  to  those  defenses  only  which  would  be  available  to  it 
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in  a  criminal  action  in  which  it  was  defendant,  prosecuted  by 
the  state  upon  indictment  or  information  charging  the  unlawful 
killing  of  August  Maronen.  The  pleas  available  in  a  criminal 
action  are  enumerated  in  section  9209,  Revised  Codes:  ''There 
are  four  kinds  of  pleas  to  an  indictment  or  information.  A 
pleaof:(l)  Guilty.  (2)  Not  guilty.  (3)  A  former  judgment 
of  conviction  or  acquittal  of  the  offense  charged,  which  may  be 
pleaded  either  with  or  without  the  plea  of  not  guilty.  (4)  Once 
in  jeopardy" — ^but  these  are  declared  to  be  applicable  to  a 
charge  presented  by  indictment  or  information  and  they  are  liiot 
applicable  to  civil  actions.  There  is  not  any  more  reason  for 
applying  the  provisions  of  section  9209,  above,  to  this  action 
than  there  is  for  invoking  the  other  rules  of  criminal  procedure. 
Counsel  for  appellants  would  scarcely  admit  that  in  all  actions 
of  this  character  the  county  attorney  must  appear  for  the  plain- 
tiff;  that  the  action  must  be  initiated  by  filing  a  complaint,  in- 
dictment, or  information ;  that  defendant  should  be  brought  into 
court  by  warrant;  that  the  proceeding  might  be  commenced  in 
a  justice  of  the  peace  court  and  defendant  be  entitled  to  a  pre- 
liminary examination ;  that  the  pleas  must  be  made  orally ;  that 
the  defendant  should  be  entitled  to  twice  the  number  of  per- 
emptory challenges  allowed  the  plaintiffis;  that  plaintiffs  should 
be  compelled  to  sustain  the  burden  of  proving  the  charge  made 
by  evidence  beyond  a  reasonable  doubt;  that  a  jury  trial  could 
not  be  waived;  and  that  a  unanimous  verdict  only  could  be  re- 
turned— and  yet  the  reason  for  invoking  one  provision  of  the 
Code  of  Criminal  Procedure  is  just  as  cogent  as  that  in  favor 
of  any  other  one.  Counsel  err  in  assuming  that  the  ordinary 
defenses  available  in  negligence  actions  never  were  applicable  to 
a  charge  which  amounts  to  a  crime  when  made  in  a  civil  action. 
Aside  from  the  few  fundamental  principles  enumerated  in  the 
Constitution,  we  have  but  two  sources  to  which  to  resort  in  order 
to  determine  rules  of  substantive  law  or  law  of  procedure :  The 
Codes  and  the  common  law.  ''Law  is  a  solemn  expression  of  the 
will  of  the  supreme  power  of  the  state."  (Rev.  Codes,  sec. 
3550.)     "The  will  of  the  supreme  power  is  expressed:  (1)  By 
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the  Constitution.  (2)  By  statutes."  (Sec.  3551.)  ''The  com- 
mon law  of  England,  so  far  as  it  is  not  repugnant  to  or  inconsist- 
ent with  the  Constitution  of  the  United  States,  or  the  Constitu- 
tion or  laws  of  this  state,  or  of  the  Codes,  is  the  rule  of  decisi<m 
in  all  the  courts  of  this  state."  (Sec.  3552.)  There  is  not  any 
rule  of  the  Constitution  or  provision  of  the  Codes  which  lends 
support  to  the  view  for  which  appellants  contend,  and  we  are 
equally  certain  that  such  a  rule  was  not  invoked  at  common  law. 
While  the  common-law  forms  of  action  have  been  abolished 
in  this  state,  the  principles  which  underlie  them  have  not  been 
changed,  and  a  reference  to  the  forms  as  well  as  the  principles 
not  infrequently  aids  in  determining  the  character  of  a  right 
or  a  remedy.  The  Lord  High  Chancellor  of  Great  Britain  in  his 
recent  address  to  the  American  Bar  Association,  in  referring  to 
the  common  law  with  special  reference  to  its  growth  and  develop- 
ment, said:  ''Its  paradox  is  that  in  its  beginning  the  forms  of 
action  came  before  the  substance.  It  is  in  the  history  of  English 
remedies  that  we  have  to  study  the  growth  of  rights."  If 
August  Maronen  had  not  been  killed  but  only  injured  and  had 
brought  his  action  for  damages  against  this  defendant  charging 
the  violation  of  this  same  statute  as  a  proximate  cause  of  his 
injury,  would  his  complaint  state  a  cause  of  action  independ- 
ently of  the  element  of  negligence?  At  common  law  the  injured 
party  had  his  remedy  in  trespass  or  by  an  action  on  the  ease, 
dependent  upon  the  character  of  the  act  which  caused  the  in- 
jury, but  it  was  immaterial  whether  the  wrongful  act  amounted 
to  a  crime  or  only  a  tort.  If  the  injury  was  the  immediate  and 
direct  result  of  the  wrongful  act,  the  remedy  was  sought  in 
trespass;  but  if  the  injury  was,  as  to  the  act  complained  of, 
consequential  or  arose  from  nonfeasance,  then  the  remedy  was 
by  an  action  on  the  case.  To  illustrate:  (1)  If  the  defendant 
had  struck  Maronen  with  the  cage  or  had  thrown  him  from  it, 
his  form  of  action  would  have  been  trespass,  and,  if  the  injury 
resulted  from  the  defendant's  negligence,  the  action  would  not 
have  differed  from  any  other  negligence  action  so  far  as  it 
affected  the  defenses  available;  but,  if  the  injury  resulted  from 
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defendant's  intentional  act,  then  a  plea  of  justification  alone 
would  have  been  available.  (2)  But  for  the  injury  arising  from 
his  fall  from  the  cage  which  resulted  from  the  omission  to  close 
the  cage  doors,  his  action  would  have  been  on  the  case,  and 
negligence  must  have  been  alleged.  {Fleming  v.  Lockwood,  36 
Mont.  384,  122  Am.  St.  Rep.  375,  13  Ann.  Cas.  263,  14  L.  B.  A. 
(n.  B.)  628,  92  Pac.  962.)  So  far  as  this  action  is  concerned, 
these  observations  upon  the  rules  of  pleading  at  common  law  are 
somewhat  more  speculative  than  practical.  They  answer  appel- 
lants' contention  and  aid  in  determining  the  line  of  demarcation 
between  the  class  of  personal  injury  actions  in  which  negligence 
is  not  a  necessary  element  and  the  class  in  which  the  allegation 
of  negligence  is  necessary. 

This  complaint  states  a  cause  of  action  for  damages  caused  by 
negligence,  but  it  does  not  state  a  cause  of  action  upon  any  other 
theory;  and,  having  set  forth  facts  which  disclose  legal  negli- 
gence on  the  part  of  the  defendant,  it  was  permissible  for  it  to 
interpose  any  of  the  ordinary  defenses  applicable  in  negligence 
cases.  Possibly  there  may  be  found  authorities  which  dispute 
this  conclusion.  The  Illinois  court  has  reached  a  different  re- 
sult, but  upon  a  different  penal  statute.  Aside  from  the  Illinois 
cases,  the  decisions  cited  by  counsel  for  appellants  are  not  in 
conflict  with  our  conclusion.  As  we  view  them,  they  are  not  in 
point  in  fact  or  in  principle.  We  do  not  think  there  is  any 
analogy  between  this  case  and  an  action  for  damages  caused  by 
dueling,  assault  and  battery,  or  an  abortion.  But,  whatever  may 
be  said  of  the  authorities  elsewhere,  the  decision  in  Osterholm 
V.  Boston  &  Mont.  Con.  C.  ilk  8,  Min,  Co,,  above,  is  decisive  of 
the  question  in  this  state.  In  our  opinion,  however,  the  deter- 
mination of  this  controversy  is  to  be  found  in  the  merits  as  dis- 
closed by  the  evidence,  and  it  is  of  little  consequence  by  what 
name  the  successful  defense  is  designated.  The  trial  court 
heard  the  witnesses,  observed  their  demeanor  while  upon  the  wit- 
ness-stand, and  every  presumption  will  now  be  indulged  in  favor 
of  the  correctness  of  its  conclusions.  If  there  is  substantial  evi- 
dence to  support  any  of  defendant's  special  defenses  or  from 
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which  a  fair  inference  to  that  effect  can  be  drawn,  then  this 
court  will  not  interfere. 

On  September  7,  1911,  the  deceased,  with  Powers,  Conroy, 
Byan,  and  Updegraff,  all  miners  employed  by  the  defendant 
company,  were  directed  to  cement  np  a  leak  in  a  bnlkhead  in  a 
drift  on  the  1,200-foot  level  from  the  MoUie  Murphy  shaft  where 
gas  was  escaping.  In  the  course  of  their  operations  Updegraff 
became  affected  by  the  gas,  and  Byan,  Maronen,  and  Conroy 
took  him  upon  the  cage,  and  without  closing  the  doors  the  signal 
to  hoist  was  given,  and  when  at  the  1,000-foot  level  or  there- 
abouts Maronen  fell  from  the  cage  and  was  killed.  The  evi- 
dence given  upon  the  trial  is  very  meager,  and  there  are  not  any 
disputed  questions  of  fact.  Plaintiffs  called  Mrs.  Maronen,  who 
testified  to  the  relationship  existing  between  them  and  the  de- 
ceased, to  the  habits  and  earning  capacity  of  the  deceased  and 
his  contributions  to  these  plaintiffs.  Then,  upon  an  admission 
by  the  defendant  as  to  the  expectancy  in  life  of  one  of  Maronen 's 
age  as  shown  by  the  standard  tables  of  mortality  and  as  to  the 
cost  of  an  annuity,  plaintiffs  rested  their  case.  The  defendant 
called  the  mine  foreman,  the  shift-boss,  and  two  of  the  men  who 
were  with  Maronen  when  he  fell  from  the  cage.  At  the  close  of 
their  testimony  the  cause  was  submitted  without  rebuttal.  To 
set  forth  even  a  brief  abstract  of  the  testimony  of  defendant's 
witnesses  would  not  serve  any  purpose,  useful  or  otherwise.  We 
have  studied  it  carefully,  and  our  conclusion  is  that  it  tends 
to  prove  the  following  facts:  That  at  the  time  of  this  accident, 
and  for  some  considerable  time  prior  thereto,  there  were  but  two 
men  regularly  employed  on  each  shift  in  the  MoUie  Murphy 
shaft^  and  for  this  reason  there  were  not  any  station-tenders, 
but  the  men  on  shift  or  working  in  the  shaft  when  they  were 
being  hoisted  or  lowered  were  required  to  open  and  close  the 
cage  doors  themselves ;  that  as  to  Maronen  this  duty  was  imposed 
by  specific  instructions  given  him  individually;  that  the  rule 
required  the  first  man  upon  the  cage  to  close  the  door  on  his  side 
of  the  cage;  that,  at  the  time  these  men  entered  the  cage  for 
the  purpose  of  bringing  Updegraff  to  the  surface,  Maronen  was 
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the  first  man  to  enter  the  cage;  that  he  did  not  dose  the  door 
next  to  where  he  stood ;  and  that  it  was  through  that  door  that 
he  fell.  The  cause  of  his  fall  is  not  disclosed.  There  is  a  bare 
suggestion  that  after  the  cage  started  he  became  affected  by  the 
gas.  Just  before  starting,  Ryan  asked  Maronen  and  Conroy 
how  they  felt  and  received  a  response  from  each  that  he  felt  fine. 
With  the  evidence  from  which  these  fact  conclusions  are  drawn 
[4]  before  it,  the  trial  court  made  a  general  finding  in  favor 
of  the  defendant  which  is  equivalent  to  a  finding  in  defendant's 
favor  upon  every  issue  necessary  to  support  the  judgment. 
(City  of  Butte  v.  Mikosomtz,  39  Mont.  350,  102  Pac.  593 ;  Han^ 
sen  V.  Larseuy  44  Mont.  350,  120  Pac.  229.)  There  is  some  evi- 
dence that  the  rule  requiring  the  miners  to  close  the  cage  doors 
was  habitually  violated  by  Conroy  and  possibly  by  others,  but 
there  is  not  any  evidence  that  such  violations  were  countenanced 
by  the  defendant ;  on  the  contrary,  it  is  disclosed  that,  when  some 
miners  in  its  employ  were  detected  violating  the  rule  a  short 
time  before  this  accident  occurred,  they  were  immediately  dis- 
charged. Neither  do  we  attach  importance  to  the  fact  that,  at 
the  precise  time  of  this  accident,  Maronen 's  place  of  regular 
employment  was  not  in  the  MoUie  Murphy  shaft.  He  had  been 
working  there  but  a  short  time  before,  was  familiar  with  the 
conditions,  and  understood  the  duty  which  was  imposed  upon 
him. 

When  this  safety  cage  statute  in  its  present  form  was  enacted, 
the  legislature  understood  that  a  corporation  is  an  intangible 
entity,  and  that  the  duty  to  close  the  cage  doors  must  of  neces- 
sity be  imposed  upon  some  servant  of  the  corporation.  If  a  cor- 
poration employed  a  man  whose  sole  duty  it  was  to  open  and 
close  the  cage  doors  at  a  particular  station,  and  such  station- 
tender  neglected  his  duty  when  he  himself  was  being  lowered  or 
hoisted,  with  the  result  that  he  was  killed  or  injured,  neither  his 
heirs  nor  personal  representatives  in  the  one  instance,  nor  he  him- 
self in  the  other,  could  recover,  for  the  very  obvious  reason  that 
he  would  be  responsible  for  the  result — would  be  the  sole  author 
of  his  misfortune.    We  are  not  called  upon  in  this  instance  to 
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deiermiDe  to  wbat  extent  a  eorporation  operating  onder  this 
statute  may  impose  npon  its  worldngmen  generally  the  duty  to 
close  the  cage  doors.  We  are  not  required  to  complicate  the 
qnestion  before  us  in  order  to  make  its  solution  more  difficult. 

At  the  time  this  injury  occurred  there  were  only  two  men 
regularly  employed  on  each  shift  on  the  work  reached  throng 
the  Mollie  Murphy  shaft,  and  the  question  for  solution  is: 
[5]  Was  it  the  duty  of  the  defendant  corporation,  under  those 
circumstances,  to  employ  station-tenders  (a  man  for  each  sta- 
tion, where  the  two  miners  or  either  of  them  might  be  sent  to 
work),  whose  sole  duty  it  wonld  be  to  open  and  close  the  cage 
doors,  or  in  this  particular  instance,  when  five  men  were  lowered 
to  perform  a  particular  piece  of  work  ont  of  the  ordinary,  was 
it  incumbent  npon  the  employer  to  hire  a  sixth  man  to  go 
along  for  the  special  purpose  of  closing  the  cage  doors  f  This 
statute  does  not  impose  snch  a  duty  in  terms.  Its  provisions  are 
to  be  given  a  reasonable  construction,  in  view  of  the  evils  sought 
to  be  remedied  by  its  enactment.  Notwithstanding  its  penal 
character,  it  is  a  police  regulation  designed  to  protect  the  lives 
of  the  men  engaged  in  the  extrahazardous  occupatfon  of  deep 
underground  mining.  But  it  was  not  intended  to  lay  an  em- 
bargo upon  the  mining  industry,  and  consequently  it  does  not 
contemplate  that  it  shall  be  necessary  that  two  or  three  men  be 
employed  to  wait  upon  one  man  who  is  actively  engaged  in  min- 
ing. It  does  impose  a  duty  and  contemplates  that  in  its  dis- 
charge someone  shall  be  employed  to  act  for  the  corporation  in 
performing  the  manual  labor  of  opening  and  dosing  the  cage 
doors.  If  the  man  so  engaged  is  capable,  understands  the 
method  to  be  pursued  in  fulfilling  the  obligation  of  his  employ- 
ment, and  is  not  encumbered  with  other  duties  which  tend  to 
interfere  with  the  discharge  of  the  mechanical  operation  of 
opening  and  closing  the  doors,  it  would  seem  that  the  corpora- 
tion discharged  its  duty  in  the  first  instance,  though  it  might 
thereafter  be  liable  to  someone  else  injured  by  reason  of  the 
failure  of  this  agent  or  servant  to  discharge  the  duty  assigned 
him;  in  other  words,  so  long  as  the  other  duties  imposed  upon 
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fhe  man  who  is  to  open  and  dose  the  cage  doors  do  not  interfere 
with  his  work  of  opening  and  dosing  the  doois«  the  statute  does 
not  expressly  or  impliedly  prohibit  the  imposition  of  such  dnal 
duties  or  make  the  employment  of  a  man«  whose  sole  duty  it 
shall  be  to  open  and  close  the  doors,  imperative.  The  evidence 
tends  to  show  that  Maronen  was  an  experienced  miner  and  a 
eapable  man ;  that  in  each  door  opening  of  the  cage  used  in  the 
Mollie  Murphy  shaft  were  double  doors  which  dosed  inwardly 
and  locked  or  fastened  by  a  simple  device;  that  each  door 
weighed  less  than  fifteen  pounds  and  opened  and  closed  easily; 
that  the  doors  upon  this  cage  were  in  good  working  condition, 
and  that  it  required  no  technical  knowledge  or  experience,  and 
very  little  labor,  to  dose  them ;  that,  so  far  as  the  defendant  was 
concerned,  the  work  which  Maronen  was  required  to  do  upon  the 
occasion  when  he  was  injured  had  no  rdation  whatever  to,  and 
oould  not  interfere  with,  the  discharge  of  his  duty  to  close  the 
cage  door;  that  he  had  ample  opportunity  to  close  the  door  be- 
fore the  cage  was  hoisted ;  that  it  was  his  duty  to  do  so ;  that  he 
failed  in  the  discharge  of  that  duty  and  paid  the  penalty  with 
his  life.  The  evidence  does  not  show  or  tend  to  show  that  he  was 
so  engrossed  with  his  attention  to  Updegraff  that  he  could  not 
dose  the  door  or  that  in  the  excitement  he  forgot  to  do  so.  Con- 
roy  likewise  failed  to  close  the  door  on  his  side  of  the  cage  and 
explains  his  remissness  by  saying:  *'It  was  dangerous,  but  we 
took  the  chance,  I  guess." 

Our  conclusion  is  that  the  trial  court  was  justified  in  finding 
that  Maronen  was  to  all  intents  and  purposes  a  station-tender  in 
the  sense  that  it  was  his  duty  to  close  the  door  when  he  entered 
the  cage  to  be  hoisted,  and  that  his  death  resulted  from  his  fail- 
ure to  discharge  a  duty  which  could  be  and  was  rightfully  im- 
posed upon  him ;  and,  because  he  could  not  have  succeeded  upon 
these  facts  in  an  action  if  he  had  been  injured  only,  neither  his 
heirs  nor  personal  representatives  can  succeed  in  this  one. 

The  judgment  and  order  denying  plaintiffs  a  new  trial  are 
affirmed. 

Aifirmed. 

Mr.  Chief  Justice  Brantly  and  Mb.  Justice  Sakneb  concur. 
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HOWELL,  Appellant,  v.  BENT  et  al.,  Bespondsnts. 

(No.  3,304.) 
(Sabmitted  October  25,  1913.    Decided  November  29,  1913.) 

[137  Pac  49.] 

Water  Rights — Bes  Adjudicata — Evidence — Inadmissibility — 
Wrongful  Diversion  of  Water — Action  for  Damages — Mis- 
joinder of  Parties — Harmless  Error. 

Water  Bights — Bes  Adjudicata — ^Evidence — ^InadmisBibility. 

1.  Where  in  a  water  right  suit  a  decree  of  the  United  States  circuit 
court  had  inter  aiia  granted  injunctional  relief  against  interference 
with  the  right  of  one  of  the  parties  to  a  sufficient  flow  of  water  to 
mttisfj  his  claim,  the  presumption  obtained  that  the  court  also  deter- 
mined that  the  waters  of  the  creek  in  controversj  did  not  sink  and 
become  lost  before  thej  reached  the  lands  of  such  party;  evidence  to 
the  contrary  was,  therefore,  inadmissible,  until  a  change  in  the  condi- 
tions subsequent  to  the  decree  was  shown. 

Same — Wrongful  Diversion — Action  for  Damages — Misjoinder  of  Parties. 

2.  Under  the  rule  that  where  two  or  more  parties  act  each  for  himself 
in  producing  a  result  injurious  to  another,  they  cannot  be  held  jointly 
liable  for  the  acts  of  each  other,  nor,  in  the  absence  of  statutory  au- 
thorization, be  sued  in  one  action  for  the  entire  damage,  either  with 
or  without  an  apportionment  to  each  of  his  share  of  the  damage,  an 
action  at  law  against  several  defendants  jointly  for  injury  to  crops  on 
account  of  the  alleged  wrongful  diversion  of  the  waters  of  a  creek  by 
the  defendants  severally   did  not  lie. 

Same — Equity  Actions — Statutes. 

3.  Section  4852,  Bevised  Ck)des,  authorizing  plaintiff  to  make  all  persons 
who  have  diverted  water  from  a  stream  parties  defendant  for  the  purpose 
of  having  the  relative  rights  and  priorities  of  all  of  them  determined, 
and  under  which  damages  may  be  assessed  against  those  who  have 
wrongfully  diverted  any  of  such  water,  has  reference  only  to  a  suit 
in  equity  in  which  the  damages  claimed  are  a  mere  incident,  and  not 
to  an  action  at  law  of  the  character  mentioned  in  paragraph  2,  iuprck. 

Appeal — Correct  Judgment — Affirmance  Notwithstanding  Error. 

4.  Where  plaintiff  was  not  entitled  to  judgment  in  any  view  of  the 
case  as  tried,  it  will  not  be  reversed  for  error  committed  during  triaL 

Appeal  from  District  Court,  Yellowstone  County;  Sydney 
Fox,  Judge. 

Action  by  T.  N.  Howell  against  Wallace  Bent  and  others. 
Judgment  for  defendants,  and  plaintiff  appeals  from  it  and  an 
order  denying  a  new  triaL    Afi^med. 
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Mr.  W.  M.  Johfiston  and  Mr,  H.  J.  Coleman,  for  Appellant, 
submitted  a  brief;  Mr.  Johnston  argued  the  cause  orally. 

In  behalf  of  Respondents,  there  was  a  brief  by  Messrs,  Nichols 
&  Wilson,  and  oral  argument  by  Mr,  Harry  L.  Wilson. 

MR.  JUSTICE  SANNER  delivered  the  opinion  of  the  court. 

Action  by  T.  N.  Howell  to  recover  from  Wallace  Bent,  Bert 
Bent,  Michael  Wrote,  Tony  Qarcia,  George  Crosby,  John  Sad- 
ring,  Charles  Ingram,  C.  M.  Young,  W.  R.  Bainbridge,  James 
Pauley,  Tillman  C.  Graham,  A.  W.  Adams  and  Curtis  Beeler,  as 
defendants,  for  injury  to  and  loss  of  crops  on  account  of  the 
alleged  wrongful  diversion  of  the  waters  of  Sage  creek.  Sage 
creek  is  a  small  stream  which  rises  in  Montana  and  flows  into 
Wyoming,  and  upon  it  or  its  tributaries  all  the  parties  reside  or 
have  lands  which  require  artificial  irrigation  for  the  successful 
raisdng  of  crops.  The  appellant  possesses  a  right  to  110  miner's 
inches  of  the  waters  of  Sage  creek  for  the  irrigation  of  his  lands, 
which  lie  in  the  state  of  Wyoming  some  miles  below  the  lands  of 
respondents,  and  this  right  is  prior  and  superior  to  any  that  may 
be  asserted  by  the  respondents  or  any  of  them.  For  the  pur- 
pose of  utilizing  his  right  the  appellant  has,  since  August  1, 
1890,  maintained  a  dam  across  said  creek  about  a  mile  above  his 
place,  and  also  a' ditch,  tapping  the  creek  at  that  point,  of  suffi- 
cient size  and  character  to  divert  and  conduct  the  water  to  his 
land.  It  is  alleged  that  in  the  year  1908  the  appellant  tilled 
and  cultivated  160  acres  of  his  land  in  a  good,  husbandlike 
manner,  constructed  laterals  from  his  main  ditch  so  as  to  dis- 
tribute  the  water  over  the  land,  planted  and  seeded  a  large  por- 
tion of  the  land  to  alfalfa  and  wheat,  and  in  all  respects  prop- 
erly cared  for  the  same.  The  burden  of  the  complaint  is  set 
forth  in  paragraph  8  as  follows:  **(8)  That  said  defendants, 
and  each  of  them,  in  the  years  1908,  1909  and  1910,  had  ditches 
tapping  said  Sage  creek  and  its  tributaries  above  the  intake  of 
plaintiff's  said  ditch;  that  when  it  became  necessary  to  irrigate 
said  crops  of  wheat  and  alfalfa  in  the  year  1908,  said  defendants 
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and  each  of  them  tapped  said  Sage  creek  and  diverted  therefrom 
all  of  the  waters  of  said  Sage  creek  and  its  tributaries,  and 
thereby  deprived  plaintiff  of  the  use  of  any  of  the  waters  of 
said  Sage  creek  and  its  tributaries  for  the  irrigation  of  said 
crops,  which  deprivation  and  wrongful  use  of  said  water  by  said 
defendants  continued  throughout  the  entire  irrigating  season  of 
that  year;  that  plaintiff  notified  said  defendants  and  each  of 
them  of  his  right  to  the  said  waters  of  Sage  creek  and  its  tribu- 
taries, and  that  they  and  each  of  them  were  diverting  the  same 
from  plaintiff  to  his  damage,  and  demanded  that  they  allow  said 
water  to  flow  down  said  Sage  creek  in  sufficient  quantity  to  allow 
him  to  divert  therefrom  110  miner's  inches  thereof,  to  which  he 
was  entitled ;  that  notwithstanding  such  notice  and  demand  from 
plaintiff,  said  defendants  and  each  of  them,  from  the  commence- 
ment of  the  irrigation  season  and  throughout  the  whole  season, 
wrongfully  and  unlawfully  diverted  all  of  the  waters  of  said 
Sage  creek  and  its  tributaries,  and  thereby  deprived  plaintiff  of 
the  use  of  any  of  said  waters  in  that  year;  that  by  reason  of 
said  wrongful  acts  of  said  defendants,  the  plaintiff's  aforesaid 
crops  of  wheat  and  alfalfa  were  entirely  ruined  and  destroyed, 
and  said  alfalfa  killed,  and  plaintiff  suffered  the  entire  loss  of 
said  crops  by  reason  thereof  and  for  no  other  reason." 

To  the  complaint  four  separate  answers  were  filed:  one  by 
Wallace  Bent  and  Bert  Bent,  one  by  Beeler  and  Adams,  one  by 
Young,  Ingram  and  Sadring,  and  one  by  Bainbridge.  These 
answers  differ  slightly  in  detail,  but  the  general  effect  of  each 
of  them  is  to  raise  an  issue  upon  the  material  allegations  of  the 
complaint. 

The  trial  was  to  the  district  court  sitting  with  a  jury,  and 
after  dismissal  by  appellant  as  to  Tillman  C.  Graham,  the  ver- 
dict was  for  the  respondents.  Judgment  on  the  verdict  was 
entered,  and  appellant  in  due  time  presented  his  motion  for  new 
trial,  which  was  denied.  The  cause  is  before  us  upon  appeal 
from  the  judgment,  and  from  the  order  denying  the  motion  for 
new  trial. 
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The  brief  of  appellant  assigns  sixteen  alleged  errors.  One  of 
these  relates  to  the  pleadings,  four  to  the  instructions,  ajid  the 
remainder  to  rulings  upon  the  evidence.  No  good  purpose  could 
be  served  by  discussing  these  assignments  in  detail,  because,  for 
reasons  presently  to  appear,  the  judgment  must  be  affirmed  in 
any  event.  Suffice  it  to  say  that  we  see  no  error  in  any  of  these 
rulings,  except  the  admission  of  testimony  to  the  effect  that  the 
waters  of  Sage  creek  sank  and  were  lost  between  the  ranches  of 
respondents  and  that  of  appellant.  We  think  this  subject  was 
not  open  to  inquiry  as  between  the  parties  to  this  action.  The 
complaint  alleges,  and  the  respondents  have  admitted,  that  on 
[1]  May  28,  1906,  in  the  circuit  court  of  the  United  States, 
ninth  circuit,  district  of  Montana,  in  an  action  involving  the 
right  to  the  use  of  the  waters  of  Sage  creek,  wherein  one  W.  A. 
Morris  was  plaintiff,  the  appellant  herein  was  intervener,  and 
the  respondents  or  their  predecessors  in  interest  were  defend- 
ants, such  proceedings  were  had  that  the  judgment  and  decree 
of  that  court  was  duly  entered  establishing  the  right  of  appel- 
lant to  110  miner's  inches  of  the  waters  in  said  Sage  creek  and 
its  tributaries  as  of  August  1,  1890,  and  prior  both  in  time  and 
right  to  the  rights  of  any  of  def endaats.  In  and  by  this  decree 
the  defendants  were  enjoined  from  in  any  manner  interfering 
with  the  rights  of  the  present  appellant,  but  were  commanded 
to  allow  a  sufficient  amount  of  water  to  flow  down  to  satisfy  his 
claim  whenever  needed  by  him.  While  it  is  true  the  pleadings 
in  that  action  are  not  before  us,  the  decree  itself — as  admitted 
by  the  respondents — is  of  such  a  character  that  we  must  pre- 
sume, in  the  absence  of  anything  to  the  contrary,  that  the  court 
had  properly  before  it,  not  merely  the  relative  rights  of  the  par- 
ties in  order  of  time,  but  the  possibility  of  interference  with 
the  right  of  Howell  on  account  of  diversions  above  him.  If  at 
that  time  the  waters  of  Sage  creek  sank  and  were  lost  between 
the  ranches  of  respondents  and  that  of  appellant,  no  assertion  of 
rights  to  such  waters  by  respondents  or  their  predecessors  in 
interest,  and  no  diversion  of  such  waters  by  the  respondents  or 
their  predecessors  in  interest,  could  constitute  an  interference 
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with  Howell.  In  such  a  situation  there  would  have  been  no  occa- 
sion for  the  injunctional  portion  of  the  decree.  As  we  cannot 
presume  the  decree  to  have  been  without  foundation  or  meaning 
in  any  of  its  substantial  particulars,  it  follows  that  the  circuit 
court  of  the  United  States  in  entering  the  decree  necessarily 
determined  that  at  that  time  the  waters  of  Sage  creek  did  not 
sink  and  become  lost  between  the  ranches  of  respondents  and 
that  of  appellant.  (Rev.  Codes,  sec.  7917 ;  Lokowich  v.  City  of 
Helena,  46  Mont.  575,  129  Pac.  1063.)  This  conclusion  is 
strengthened  by  the  testimony  in  the  record  before  us,  as  well 
as  by  the  decision  of  the  case  in  the  circuit  court  of  the  United 
States  in  the  first  instance  {Morris  v.  Bean  [C.  C],  146  Fed. 
423),  and  in  the  circuit  court  of  appeals,  where  it  was  inter- 
mediately affirmed  {Bean  v.  Morris,  159  Fed.  651,  86  C.  C.  A. 
519).  It  being  the  adjudicated  fact  that  when  the  decree  of  the 
circuit  court  of  the  United  States  was  entered  the  waters  of 
Sage  creek  did  not  sink  and  become  lost,  no  evidence  to  the  con- 
trary was  admissible  until  a  change  in  the  conditions  subsequent 
to  the  decree  was  shown. 

But  the  error  is  of  no  avail  because  the  plaintiff  was  not 
entitled  to  judgment.  The  complaint  leaves  one  in  some  uncer- 
tainty as  to  whether  the  pleader  intended  to  charge  that  the  re- 
spondents acted  jointly  or  severally  in  diverting  the  water.  If 
jointly,  it  is  not  sustained  by  any  evidence;  if  severally,  then 
the  complaint,  the  evidence  presented  by  the  appellant,  and  the 
instructions  given  to  the  jury  at  his  instance  were  consistent, 
but  were  grounded  upon  a  theory  wholly  untenable.  It  is  well 
[2]  settled  that  when  two  or  more  parties  act,  each  for  him- 
self, in  producing  a  result  injurious  to  the  plaintiff,  they  cannot 
be  held  jointly  liable  for  the  acts  of  each  other;  nor,  in  the 
absence  of  statutory  authorization,  can  they  be  sued  in  one  action 
for  the  entire  damage,  either  with  or  without  an  apportionment 
to  each  of  his  share  of  the  damage.  In  pursuing  their  course, 
[S]  counsel  for  appellant  doubtless  proceeded  upon  the  assump- 
tion that  such  authorization  is  to  be  found  in  section  4852, 
Revised  Codes ;  but,  as  early  as  1895,  the  law  was  declared  other- 
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wise  in  Miles  v.  Du  Bey,  15  Mont.  340,  39  Pac.  313.  That  ease 
arose  squarely  npon  the  interpretation  of  -^ction  1260,  Fifth 
Division,  Compiled  Statutes  of  1887,  which  is  identical  with  sec-  * 
tion  4852,  Revised  Codes,  and  in  deciding  it  this  court  held  that 
an  action  like  the  one  at  bar  will  not  lie,  and  that  the  section 
in  question  authorized  the  proceeding  here  employed  only  in  a 
suit  in  equity  to  "settle  the  relative  priorities  and  rights  of  all 
the  parties  to  the  water,  or  the  use  thereof,  of  the  stream  men- 
tioned," in  which  the  damages  claimed  are  a  mere  incident. 
(See,  also,  Blaisdell  v.  Stephens,  14  Nev.  17,  33  Am.  Rep.  523; 
Beach  v.  Spokane  Banch  <fe  Water  Co.,  25  Mont.  379,  65  Pac. 
111.) 

We  fully  realize  that  the  foregoing  consideration  is  not  made 
a  matter  of  specific  argument  in  the  briefs  before  us,  but  it  is 
argued  that  the  judgment  should  be  reversed  and  a  new  trial 
directed  because  of  the  errors  assigned.  If — as  is  the  case — ^the 
[4]  judgment  is  correct,  if  it  could  not  in  this  action  be  other 
than  it  is,  then  the  errors  assigned  could  in  no  wise  affect  it; 
and  we  are  forbidden,  as  well  by  the  statute  (Rev.  Codes,  sec. 
6593)  as  by  the  rules  of  reason,  to  order  a  reversal  {Knipe  v. 
Washoe  Copper  Co.,  37  Mont.  161,  95  Pac.  129).  Accordingly, 
the  judgment  and  order  appealed  from  are  afiSrmed. 

Affirmed. 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  Holloway 
concur. 

Kont.,  VoL  48 — 18 
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GBORUD.  Respondent,  v.  LOSSL  et  al.,  Appellants, 

(No.  3,314.) 
(Submitted  October  25,  1913.    Decided  December  2,  1913.) 

[136  Pac.  1069.] 

Malicious  Prosecution — Corporations — Principal  and  Agent — 
Malice  —  Presumptions  —  False  Imprisonment  —  Damages — 
Pleadings — Evidence — Discharge — Instructions. 

Malicious  Prosecution — Corporations. 

1.  An  action  for  malicious  prosecution  lies  against  a  corporation,  as 
well  as  against  a  natural  person. 

[As  to  the  liability  of  corporations  for  false  imprisonment,  see  note 
in  67  Am.  St.  Bep.  426;  and  as  to  their  liability  for  malicious  prosecu- 
tion, see  note  in  59  Am.  St.  Rep.  595.] 

Rame — Agents — ^Liability  of  Corporation. 

2.  Where  an  agent  of  a  corporation,  in  the  discharge  of  his  duties  and 
within  the  apparent  scope  of  his  authority,  does  an  act  from  which  a 
third  person  suffers  injury,  the  corporation  is  liable  for  the  damages 
flowing  therefrom,  even  though  the  agent  may  have  failed  in  his  duty 
to  it  or  disobeyed  its  instructions;  and,  if  the  act  is  prompted  by 
fraudulent  or  malicious  motives,  the  agent's  fraud  or  malice  is  im- 
putable to  the  corporation. 

Same — Corporations — Officers — Presumptions. 

3.  Where  the  president  of  a  mercantile  corporation  had  instituted  a 
prosecution  against  one  for  larceny  of  its  funds,  the  presumption  arose 
that  he  was  acting  in  its  behalf;  in  the  absence  of  evidence,  however, 
that  another  corporation  of  which  he  was  also  president  had  any  con- 
nection with  the  larceny  charge,  it  could  not  be  presumed  that  he  was 
also  proceeding  in  its  behalf,  and  a  motion  for  nonsuit  as  to  the  latter 
corporation  should  have  been  sustained  in  an  action  for  malicious 
prosecution. 

Same — Probable  Cause — Malice — Presumptions. 

4.  While  the  plaintiff  in  an  action  for  malicious  prosecution  must 
prove  both  the  want  of  probable  cause  and  malice,  in  order  to  make  a 
prima  facie  case,  the  presence  of  the  latter  may  be  inferred  by  thfl 
jury  where  the  absence  of  the  former  has  been  established. 

Same  —  Evidence — Sufficiency — Conflicting  Evidence — Defenses — Consulting 
Attorney. 

5.  Where  the  evidence  as  to  the  existence  of  probable  cause  for  a 
criminal  prosecution  consisted  of  conflicting  statements  made  by  the 
plaintiff  and  the  defendant,  its  credibility,  with  the  inferences  justly 
deducible  from  it,  was  a  matter  for  the  jury;  hence,  having  con- 
cluded that  the  charge  was  without  probable  cause,  they  were  justified, 
under  the  rule  declared  in  paragraph  4,  9%i/prckj  to  infer  that  defendant 
was  prompted  by  malicious  motives  in  preferring  it,  even  though  it 
appeared  that  defendant  had  consulted  a  county  attorney  before  acting. 

Same — False  Imprisonment — Distinction. 

6.  Where  an  arrest  and  imprisonment  are  brought  about  by  legal 
process    but  the  prosecution  is  instituted  and  carried  on  maliciously 
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and  without  probable  cause,  it  constitutes  "malicious  prosecution"; 
but  if  the  arrest  and  imprisonment  are  accomplished  without  le^al 
process,  it  is  "false  imprisonment/'  which  gives  a  right  of  action  wKether 
prompted  bj  malice  or  not. 

Bame — Arrest  and  Imprisonment — Presence  of,  not  Indispensable — Instruc- 
tions— Harmless  Error. 

7.  A  showing  that  plaintiff  in  an  action  for  malicious  prosecution 
was  arrested,  or  imprisoned  or  held  to  bail  is  not  indispensable,  it  being 
sufficient  to  sustain  the  action  if  it  appears  that  he  has  maliciously  and 
without  probable  cause  been  vexed  and  harassed  by  a  criminal  prosecu- 
tion; hence,  an  instruction  implying  that  proof  of  both  arrest  and 
imprisonment  were  necessary  to  warrant  a  verdict  for  plaintiff  was 
error,  but  error  in  favor  of  defendant  of  which  he  was  not  in  a  position 
to  complain. 

Same — Damages  Recoverable — Pleading — ^Mental  Suffering. 

8.  In  an  action  for  malicious  prosecution  plaintiff  is  entitled  to  recover 
general  compensatory  damages  for  whatever  injury  he  has  suffered  as 
the  natural  and  necessary  result  of  a  charge  of  an  infamous  crime 
preferred  against  him  by  defendant;  therefore,  since  mental  anxiety 
and  suffering  flow  naturally  and  directly  from  a  groundless  and  ma- 
licious prosecution  based  upon  such  a  charge,  plaintiff  need  not 
specially  plead  damages  in  this  regard  in  order  to  warrant  recovery. 

Same — Termination  of  Prosecution — Showing  Necei^ity. 

9.  In  an  action  for  malicious  prosecution,  it  must  appear,  by  admis- 
sions in  the  pleadings  or  by  the  proof,  that  the  prosecution  on  account 
of  which  plaintiff  is  suing  is  at  an  end. 

Same — Discharge  by  Magistrate — Evidence  of  Want  of  Probable  Canse-^ 
Instructions. 

10.  Where,  after  a  full  investigation  of  all  the  facts  within  the  knowl- 
edge of  the  prosecuting  witness,  defendant  prosecuted  for  a  felony  is 
discharged  by  a  committing  magistrate,  such  discharge  is  some  evidence 
that  the  prosecution  was  groundless;  hence,  a  requested  instruction  that 
the  jury  should  consider  the  discharge  only  as  evidence  that  the  prose- 
cution had  terminated,  but  that  it  was  not  any  evidence  of  a  want  of 
probable  cause,  was  properly  refused. 

Appeal  from  District  Court,  Silver  Bow  County;  Jeremiah  J. 
Lynch,  Judge. 

Action  by  A.  A.  Grorud  against  J.  P.  Lossl  and  others. 
From  a  judgment  for  plaintiff  and  an  order  denying  a  new  trial, 
defendants  appeal.  AfSrmed  as  to  defendants  Lossl  and  the 
J.  P.  Lossl  Company,  and  reversed  as  to  defendant  Divide  & 
Oibbonsville  Stage  Company,  with  directions  to  dismiss  the  ac- 
tion as  to  it. 

Messrs.  Breen  &  Jones  and  Mr,  Jos.  C.  Smith,  for  Appellants, 
submitted  a  brief;  Mr.  Peter  Breen  argued  the  cause  orally. 
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Messrs,  B.  K.  Wheeler,  M.  F.  Canning  and  P.  E.  Geagan,  for 
Kespondent,  submitted  a  brief;  Messrs.  Wheeler  and  Canning 
argued  the  cause  orally. 

The  issue  in  this  case  is  whether  or  not  the  defendants  ma- 
liciously and  without  probable  cause  caused  the  arrest  or  prose- 
cution of  the  plaintiff.  In  Herzog  v.  Oraham,  9  Lea  (Tenn.), 
152,  the  court  said:  ''Malicious  prosecution  is  the  procuring  the 
arrest  or  prosecution  under  the  lawful  process  on  the  forms  of 
law,  but  from  malicious  motives  and  without  probable  cause." 
A  clear  and  concise  statement  of  the  distinction  between  false 
imprisonment  and  malicious  prosecution  is  to  be  found  in  the 
case  of  Colter  v.  Lower,  35  Ind.  285,  9  Am.  Rep.  735,  wherein 
it  was  observed  that  if  the  imprisonment  is  under  legal  process, 
but  the  action  has  been  commenced  and  carried  on  maliciously 
and  without  probable  cause,  it  is  malicious  prosecution.  If  it 
has  been  extrajudicial  without  legal  process,  it  has  been  false 
imprisonment. 

Anxiety  and  suffering  should  be  taken  into  consideration  by 
the  jury  in  awarding  damages  in  all  cases  of  malicious  prosecu- 
tion. In  the  case  of  Martin  v.  Corscadden,  34  Mont.  308,  86 
Pac.  33,  the  court  said :  "The  iimount  awarded  is,  to  say  the  least, 
a  moderate  allowance  for  the  humiliation  and  shame  presumably 
suffered  by  the  plaintiff  by  reason  of  a  groundless  charge  of 
felony  made  against  him."  The  party  injured  by  reason  of 
malicious  prosecution  is  entitled  to  adequate  compensation  cover- 
ing all  the  elements  of  the  particular  injury.  Such  elements 
of  damage  include  loss  of  time,  injury  to  fame,  reputation,  char- 
acter and  health,  mental  suffering,  etc.  (26  Cyc.  62.)  Mental 
suffering,  although  not  arising  from  bodily  suffering,  is  an  ele- 
ment of  damage  and  malicious  prosecution.  {MeKinley  v. 
Chicago  etc.  B.  Co.,  44  Iowa,  314,  24  Am.  Rep.  748;  Flam 
V.  Lee,  116  Iowa,  289,  93  Am.  St.  Rep.  242,  90  N.  W.  70; 
Wheeler  v.  Hanson,  161  Mass.  370,  42  Am.  St.  Rep.  408,  37  N.  E. 
882;  Cohn  v.  Saidel,  71  N.  H.  558,  53  Atl.  800.) 

The  great  weight  of  authority  is  that  the  discharge  of  a  per- 
son at  a  preliminary  hearing  by  a  justice  of  the  peace  is  prima 
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facie,  though  not  conclusive,  evidence  of  want  of  probable  cause. 
(26  Cyc.  38;  Plctssan  v.  Louisiana  Lottery  Co.,  34  La.  Ann.  246; 
Frost  V.  Hollamd,  75  Me.  108 ;  Rosenkram  v.  Hass,  1  Misc.  Rep. 
(N.  Y.)  220,  20  N.  Y.  Supp.  880;  Smith  v.  Ege,  52  Pa.  419; 
Madison  v.  Pennsylvania  R.  Co,,  147  Pa.  509,  30  Am.  St.  Rep. 
756,  23  Atl.  764;  Jones  v.  Finch,  84  Va.  204,  4  S.  B.  342;  Vinal 
V.  Core,  18  W.  Va.  1;  Eggett  v.  Allen,  119  Wis.  625,  96  N.  W. 
803.)  And  the  rule  was  approved  of  in  Fox  v.  Smith,  26  R.  I. 
1,  3  Ann.  Cas.  110,  57  Atl.  932,  where  the  court  said  it  seemed 
to  be  the  generally  accepted  doctrine  of  the  courts  of  this  country. 
In  Missouri  it  is  held  that  a  discharge  by  an  examining  mag- 
istrate is  persuasive  evidence  that  the  prosecution  was  ground- 
less. (Brant  v.  Higgins,  10  Mo.  728;  Sharpe  v.  Johnston,  76 
Mo.  660.)  But  the  court  below  in  this  case  did  not  even  go 
so  far  as  to  say  it  was  prima  facie  evidence  but  simply  refused 
to  instruct  the  jury  that  it  was  no  evidence,  and  we  submitted 
that  it  not  only  was  some  evidence,  but  by  the  weight  of  au- 
thority is  prima  facie  evidence. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

Action  for  damages  for  malicious  prosecution.  The  plaintiff 
had  verdict  and  judgment.  The  defendants  have  appealed  from 
the  judgment  and  an  order  denying  their  motion  for  a  new 
trial. 

On  behalf  of  the  defendants  the  contention  is  made  that  the 
court  erred  in  denying  their  separate  motions  for  nonsuit,  be- 
cause it  was  not  shown  that  either  of  the  corporations  authorized 
or  had  any  connection  with  the  prosecution  on  account  of  which 
this  action  was  brought,  and  because  the  evidence  failed  to 
disclose  that  Lossl  acted  without  probable  cause.  The  conten- 
tion is  also  made  that  the  evidence  is  insufficient  to  justify  the 
verdict,  and  that  the  court  committed  prejudicial  error  in  charg- 
ing the  jury. 

The  prosecution  of  plaintiff  arose  out  of  the  following  cir- 
cumstances :  For  the  twenty-two  months  prior  to  June  12,  1911, 
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the  plaintiff  had  been  employed  at  Divide,  in  Silver  Bow  county, 
as  the  agent  of  the  Oregon  Short  Line  Railway  Company  and 
also  of  the  American  Express  Company.  The  defendant  J.  P. 
Lossl  Company  was,  during  the  same  time,  engaged  in  a  general 
merchandise  business  at  Wisdom  and  Dewey,  some  distance  to* 
the  west  of  the  line  of  railway,  in  Beaverhead  county.  The 
Divide  &  Gibbonsville  Stage  Company  was  engaged  in  the  trans- 
portation of  freight  and  passengers  from  Divide  to  Wisdom  and 
other  points  to  the  west.  J.  P.  Lossl  was  the  president  and 
manager  of  both  corporations,  and  controlled  their  business. 
Goods  purchased  by  the  merchandise  corporation  were  received 
at  Divide  and  conveyed  by  the  other  corporation  to  Wisdom  and 
Dewey.  To  provide  for  the  payment  of  freight  and  express 
charges,  the  defendant  Lossl  would,  from  time  to  time,  send  to 
the  plaintiff  checks  drawn  in  favor  of  the  railway  or  express 
company — oftener  in  favor  of  the  former — upon  the  bank  at 
which  the  deposits  of  the  defendant  corporations  were  kept, 
usually  amounting  to  $150  at  a  time.  In  some  instances  a 
single  check  for  this  amount  was  sent,  in  others  two  or  three 
checks  aggregating  this  amount,  and  in  others  the  amount  would 
be  larger,  according  to  the  amount  of  the  charges  to  be  met  at 
the  particular  time.  The  sums  thus  sent  covered  also  the  com- 
pensation of  plaintiff  for  the  accommodation  extended  to  the 
defendant  corporations.  This  was  fixed  at  $15  per  month.  The 
plaintiff  kept  an  account  of  the  transactions  between  himself 
and  the  defendant  corporations.  In  making  his  monthly  re- 
mittances to  the  accounting  officers  of  the  railway  and  express 
companies,  he  would  send  the  checks,  which  were  accepted  by 
these  companies  as  cash,  and  collected  in  due  course  from  de- 
fendants' bank.  At  the  end  of  each  month  plaintiff  remitted 
to  Lossl  a  statement,  which  was  supposed  to  contain  a  list  of  all 
the  checks  received  by  him  on  account  of  either  of  the  defendant 
corporations,  as  well  as  of  the  items  of  charges  in  favor  of  the 
railway  and  express  companies.  Usually  this  statement  showed 
a  balance  in  favor  of  the  defendant  corporations.  This  course 
of  business  was  pursued  for  the  twenty-two  months  during  which 
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the  plaintiff  was  employed.  During  the  early  months  of  1911 
defendant  Lossl,  upon  an  examination  of  the  accounts  of  the 
defendant  corporations,  discovered  that,  out  of  the  whole  num- 
ber of  checks  received  by  the  plaintiff,  the  latter  had  failed  to 
account  for  several,  the  aggregate  amount  of  which  he  did  not 
then  know  exactly.  The  amount  was  then  thought  by  him  to 
be  more  than  $1,000.  Thereupon,  after  consultation  with  the 
county  attorney  of  Silver  Bow  county,  he  caused  the  arrest  of 
the  plaintiff  on  a  charge  of  larceny  as  bailee  of  moneys  belong- 
ing to  the  J.  P.  Lossl  Company  to  the  amount  of  $1,000.  The 
arrest  was  made  on  June  12,  1911,  on  a  warrant  issued  upon  a 
complaint  filed  with  a  justice  of  the  peace.  Plaintiff  was  held 
until  he  was  admitted  to  bail.  At  a  preliminary  hearing  there- 
after had  by  the  justice,  the  plaintiff  was  discharged. 

At  the  trial  plaintiff  testified  that  during  the  time  he  was 
acting  as  agent  for  the  defendant  corporations,  the  defendant 
Lossl  frequently  had  need  of  various  sums  in  cash  to  be  used 
by  him  personally,  or  in  connection  with  the  business  of  the 
corporation,  that  it  was  inconvenient  for  him  to  obtain  cash  from 
the  bank,  which  was  at  Deer  Lodge  in  Powell  county,  and  that 
he  would  on  such  an  occasion  draw  a  check  against  the  account 
of  one  or  the  other  of  the  defendant  corporations  in  favor  of 
the  railway  or  express  company,  and  have  plaintiff  advance 
the  amount  of  it  in  cash  out  of  the  funds  in  his  hands  belonging 
to  the  company  to  which  it  was  made  payable.  These  checks 
he  said  were  not  included  in  his  monthly  statements  because  they 
had  no  connection  with  the  payment  of  freight  and  express 
charges,  and  hence  were  properly  omitted.  There  were  in  all 
twenty-six  of  such  checks  not  accounted  for.  The  aggregate 
amount  of  them  was  $2,000.  Most  of  them  had  been  drawn 
against  the  account  of  the  J.  P.  Lossl  Company.  There  was 
some  testimony  which  corroborated  these  statements.  The  claim 
of  Lossl  was  that  all  of  the  checks  sent  by  him  were  intended  to 
meet  freight  and  express  charges,  that  he  never  asked  for  nor 
received  any  accommodation  from  plaintiff  in  the  way  of  cash 
advanced  upon  checks,  and  that  plaintiff  appropriated  to  his 
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own  use  tbe  amount  of  the  checks  omitted  from  the  statement, 
trusting  that  Lossl  or  the  accountants  of  the  corporations  would 
not  discover  his  thefts.  The  evidence  introduced  by  the  defend- 
ants tended  to  show  that  there  was  substantial  foundation  for 
this  claim,  but  the  jury  refused  to  accept  it. 

1.  We  think  the  court  erred  in  denying  the  motion  of  the 
Divide  &  Qibbonsville  Stage  Company.  Though  the  defendant 
Lossl  was  its  president  and  manager,  it  was  not  suggested  by 
anything  in  the  evidence  that  it  had  any  connection  with  the 
prosecution  of  the  plaintiff,  or  that  Lossl  instituted  the  prosecu- 
[1]  tion  in  its  behalf.  It  is  settled  law  that  an  action  for 
malicious  prosecution  will  lie  against  a  corporation  as  well  as 
against  a  natural  person.  {Weaver  v.  Montana  C.  Ry.  Co.,  20 
Mont.  163,  50  Pac.  414;  Pennsylvania  Co.  v.  Weddle,  100  Ind. 
138 ;  Boogher  v.  Life  Assn,  of  America,  75  Mo.  319,  42  Am.  Rep. 
413 ;  Reed  v.  Home  Savings  Bank,  130  Mass.  443,  39  Am.  Rep. 
468;  Williams  v.  Planters'  Ins,  Co.,  57  Miss.  759,  34  Am.  Rep. 
494 ;  Carter  v.  Howe  Machine  Co.,  51  Md.  290,  34  Am.  Rep.  311 ; 
Ooodspeed  v.  East  Haddam  Bank,  22  Conn.  *530,  58  Am.  Dec. 
[2]  439.)  By  the  great  weight  of  authority  it  is  also  the  rule 
that  when  an  agent  of  a  corporation  in  the  course  of  the  dis- 
charge of  duties  intrusted  to  him  by  it,  and  within  the  apparent 
scope  of  his  authority,  does  an  act  from  which  a  third  person 
suffers  injury,  the  corporation  also  is  liable  for  the  damages 
flowing  therefrom,  even  though  the  agent  may  have  failed  in 
his  duty  to  the  principal,  or  may  have  disobeyed  his  instructions. 
(Rand  v.  Butte  Electric  R.  Co.,  40  Mont.  398,  107  Pac.  87;  Gol- 
den V.  Northern  Pac.  R.  Co.,  39  Mont.  435,  18  Ann.  Cas.  886,  34 
L.  R.  A.  (n.  s.)  1154,  104  Pac.  549 ;  Callahan  v.  Chicago  etc.  B. 
Co.,  47  Mont.  401,  133  Pac.  687 ;  Weaver  v.  Montana  C.  Ry.  Co., 
supra.)  If  the  act  is  prompted  by  fraudulent  or  malicious 
motives,  the  fraud  or  malice  of  the  agent  is  imputable  to  the 
corporation.  (Reed  v.  Home  Savings  Bank,  supra;  Vance  v. 
Erie  Ry.  Co.,  32  N.  J.  L.  334,  90  Am.  Dec.  665;  Wheless  v. 
Second  Nat.  Bank,  1  Baxt.  (Tenn.)  469,  25  Am.  Rep.  783; 
Carter  v.  Howe  Machine  Co.,  supra;  WUUams  v.  Planters'  Ins, 
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Co.,  supra;  Philadelphia  W.  dk  B.  R.  R.  Co.  v.  Qmgley,  21  How. 
(U.  S.)  202,  16  L.  Ed.  73.)  The  prosecution  having  been  in- 
[3]  stituted  by  Lossl  on  behalf  of  the  mercantile  corporation — 
that  is,  to  bring  the  plaintiff  to  justice  for  the  alleged  larceny 
of  its  funds — ^the  presumption  does  not  attach  that  he  was  acting 
for  the  stage  company  also,  although  he  was  its  president,  and 
although  it  appeared  incidentally  in  the  evidence  that  a  few  of 
the  checks  not  accounted  for  were  drawn  upon  its  account.  It 
was  no  more  responsible  for  the  -prosecution  than  would  have 
been  any  other  corporation  of  which  Lossl  happened  to  be 
president  and  manager.  The  situation  with  reference  to  the 
other  corporation  is  entirely  different.  Upon  the  face  of  the 
proceedings  the  presumption  arises  that  Lossl  was  acting  for  it, 
for  the  subject  of  the  larceny  was  its  property,  and  as  its 
president  and  manager,  he  was  the  proper  person  to  institute 
the  prosecution  in  its  behalf. 

The  motion  of  Lossl  was  properly  denied.  At  the  close  of  plain- 
tiff's case  the  evidence  tended  to  support  the  claim  of  plaintiff 
that  he  had  cashed  the  checks,  not  accounted  for  in  his  monthly 
settlements,  solely  for  the  accommodation  of  the  defendant.  If 
this  was  the  fact — and  for  the  purposes  of  the  motion  it  was 
to  be  accepted  as  a  fact — the  prosecution  was  wholly  without 
probable  cause.  This  condition  of  the  evidence  warranted  an 
inference  of  malice,  for  all  the  authorities  agree  that,  while  the 
[4]  plaintiff  must  prove  both  the  want  of  probable  cause  and 
malice  in  order  to  make  a  prima  facie  case,  they  also  agree  that 
when  the  absence  of  the  former  has  been  established,  the  presence 
of  the  latter  may  be  inferred.  {Martin  v.  Corscadden,  34  Mont. 
308,  86  Pac.  33.)  It  being  the  office  of  the  jury  to  draw  this 
inference  under  proper  instructions,  the  motion  was  properly 
denied. 

2.  Counsel  for  defendants  have  devoted  most  of  their  printed 
argument  to  a  discussion  of  the  evidence,  insisting  earnestly  that 
the  explanation  offered  by  the  plaintiff  as  to  why  his  monthly 
statements  did  not  include  the  missing  checks  is  so  palpably 
improbable  that  it  does  not  furnish  any  substantial  support  for 
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the  verdict,  especially  so  in  face  of  the  denial  by  defendant 
[6]  Lossl  that  he  ever  obtained  cash  from  the  plaintiff  for  any 
purpose.  Owing  to  the  nature  of  the  transactions  between  the 
plaintiff  and  the  defendant,  knowledge  of  them  could  not  be  had 
by  others.  Therefore,  aside  from  the  evidence  showing  that 
the  prosecution  had  been  terminated;  that  the  defendant  had 
consulted  counsel  before  instituting  it,  and  some  circumstances 
corroborative  of  the  conflicting  stories  told  by  the  plaintiff  and 
the  defendant  themselves — the  jury  were  left  to  determine  from 
these  narratives  alone  where  the  right  of  the  controversy  lay.  Of 
course,  if  the  jury  had  accepted  the  story  told  by  the  defendant, 
the  inevitable  conclusion  would  have  been  that  the  plaintiff  was 
guilty  of  the  charge  of  larceny  made  against  him,  or,  in  any 
event,  that  the  prosecution  had  not  been  instituted  without 
probable  cause.  On  the  other  hand,  having  accepted  the  story 
told  by  the  plaintiff,  with  the  legitimate  inferences  to  be  drawn 
from  it,  the  jury  were  justified  in  concluding  that  the  charge 
made  was  wholly  without  probable  cause;  and,  having  so  con- 
cluded, they  were  at  liberty  to  infer  that  in  preferring  the 
charge  the  defendant  was  prompted  by  malicious  motives.  And 
although  in  this  character  of  action  it  is  a  complete  defense  that 
the  defendant  acted  in  good  faith  and  upon  the  advice  of  coun- 
sel learned  in  the  law,  after  fully  and  fairly  laying  the  case 
before  him,  the  court  has  no  right  and  will  not  undertake  to 
pass  upon  the  credibility  of  the  evidence  with  the  inferences 
which  the  jury  might  be  justified  in  drawing  from  it  in  this 
behalf.  {Martin  v.  Corscadden,  supra;  Cohn  v.  Saidel,  71  N.  H. 
558,  53  Atl.  800;  Newell  on  Malicious  Prosecution,  sec.  7.)  In 
exercising  the  discretion  lodged  in  it  by  law,  the  district  court 
accepted  the  verdict  of  the  jury  and  denied  the  motion  for  a 
new  trial.  It  is  not  within  our  power  to  interfere,  even  though 
upon  an  analysis  of  the  evidence  we  might  entertain  the  view 
that  the  defendant  ought  to  have  prevailed. 

3.  Instructions  numbered  2  and  3  submitted  to  the  jury   are 
the  following: 
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**  (2)  If  the  jury  believe  from  the  evidence  that  the  defendant 
[6,7]  caused  the  arrest  and  imprisonment  of  the  plaintiff 
without  probable  cause  and  maliciously,  as  alleged  in  plaintiff's 
complaint,  then  they  will  find  for  the  plaintiff,  and  may  assess 
his  damages,  if  any  were  sustained,  at  such  sum  as  they  think 
proper,  from  the  facts  and  circumstances  in  the  case,  not  ex- 
ceeding the  sum  of  $49,760. 

**  (3)  The  court  instructs  the  jury  that  if  you  believe  that  the 
plaintiff  was  arrested  and  imprisoned  by  the  defendant  upon 
mere  guess,  or  that  the  proceedings  taken  against  him  were  com- 
menced recklessly,  and  without  exercising  that  care  and  caution 
necessary  to  justify  a  prudent  man  in  commencing  a  criminal 
prosecution  againist  another,  then  I  instruct  you  that  the  arrest 
and  imprisonment  was  without  probable  cause." 

Counsel  insists  that  these  instructions  wrought  prejudice  to 
the  defendants,  because  the  issue  being  tried  was  whether  the 
defendant  had  maliciously  prosecuted  the  plaintiff,  not  whether 
he  had  maliciously  caused  plaintiff's  arrest  and  imprisonment, 
and  that  the  court  unduly  emphasized  mere  incidents  of  the 
prosecution.  The  distinction  between  malicious  prosecution  and 
false  imprisonment  is  this:  If  the  arrest  and  imprisonment  are 
brought  about  by  legal  process,  but  the  prosecution  has  been  in- 
stituted and  carried  on  maliciously  and  without  probable  cause, 
it  is  malicious  prosecution.  If  the  arrest  and  imprisonment  have 
been  accomplished  without  legal  process,  it  is  false  imprison- 
ment. {Colter  V.  Lower,  35  Ind.  285,  9  Am.  Rep.  735 ;  Herzog  v. 
Graham,  9  Lea  (Tenn.),  152;  26  Cyc.  8.)  The  latter  is  an  un- 
lawful violation  of  the  personal  liberty  of  another  (Rev.  Codes, 
sec.  8324),  and  is  the  subject  of  an  action  whether  the  wrongful 
act  is  prompted  by  malice  or  not.  There  is  some  diversity  in  the 
decisions  on  the  subject,  but  the  weight  of  authority  seems  to 
be  in  favor  of  the  view  that  in  an  action  for  malicious  prosecu- 
tion it  is  not  indispensable  that  the  plaintiff  show  that  he  was 
arrested  or  imprisoned  or  was  held  to  bail,  and  that  it  is  sufS- 
cient  to  sustain  the  action  if  it  appears  that  the  plaintiff  has 
maliciously  and  without  probable  cause  been  vexed  and  harassed 
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by  a  criminal  prosecution.  Whether  the  action  will  lie  for  the 
malicious  prosecution  of  a  groundless  civil  suit  we  need  not  now 
consider.  The  evidence  shows  that  the  plaintiff  suffered  both 
arrest  and  technical  imprisonment.  In  drawing  the  attention 
of  the  jury  to  these  facts  the  court  seemed  to  indicate  an  opin- 
ion that  proof  of  them  was  indispensable.  This  was  error,  but 
was  error  in  favor  of  the  defendants  rather  than  against  them, 
and  therefore  was  not  prejudical  because  it  cast  a  greater  burden 
upon  the  plaintiff  than  he  was  required  to  sustain.  Further- 
more, in  view  of  other  portions  of  the  charge,  wherein  the  court 
defined  clearly  and  correctly  the  rule  of  law  applicable,  we  do 
not  think  the  jury  were  misled. 

In  instruction  No.  4  the  jury  were  told  that  if  they  found  for 
the  plaintiff,  they  should  award  him  damages  in  such  an  amount 
as  would  compensate  him  for  the  injury  sustained,  including 
loss  of  time,  "his  anxiety  and  suffering,"  etc.  It  is  argued 
[8]  that  since  the  complaint  does  not  allege  specially  damages 
accruing  from  mental  suffering,  the  instruction  permitted  the 
jury  to  consider  an  element  of  damage  which  was  wholly  with- 
out the  issues.  It  is  not  clear  what  the  court  meant  by  the  ex- 
pression ** anxiety  and  suffering,"  but  upon  the  assumption 
that  it  refers  to  mental  suffering,  the  contention  is  without  merit. 
In  such  an  action  the  plaintiff  is  entitled  to  recover  general 
compensatory  damages  for  whatever  injury  he  has  suffered  as 
the  natural  and  necessary  result  of  the  charge  made  against  him 
by  the  defendant.  Bodily  pain  and  suffering  are  the  natural 
result  of  bodily  harm,  and  compensation  for  them  comes  under 
the  head  of  general  damages.  So  mental  anxiety  and  suffering 
flow  naturally  and  directly  frond  a  groundless  and  malicious 
prosecution  upon  a  charge  of  an  infamous  crime,  the  very 
foundation  of  which  is  the  indignity  inflicted  by  it;  special  al- 
legations on  the  subject  are  therefore  unnecessary.  {Shaito  v. 
Crocker,  87  Cal.  629,  25  Pac.  921 ;  Lytton  v.  Baird,  95  Ind.  349 ; 
13  Ency.  PL  &  Pr.  452;  2  Sutherland  on  Damages,  sec.  421.) 

Counsel  for  the  defendants  requested  the  court  to  instruct  the 
jury  that  the  fact  that  the  plaintiff  had  been  discharged  by 
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the  justice  of  peace  was  not  any  evidence  of  a  want  of  probable 
cause  for  the  criminal  prosecution,  and  could  be  considered  by 
them  only,  as  evidence  that  the  prosecution  had  terminated.  The 
request  was  refused.  Counsel  insist  that  the  refusal  was  pre- 
judicial error,  and  cite  Martin  v.  Corscadden,  supra,  as  con- 
clusive of  their  contention.  The  case  is  not  in  point.  The 
court  there  held  that  the  portion  of  the  justice's  docket  contain- 
ing a  finding  that  the  prosecution  was  groundless,  and  adjudg- 
ing the  costs  against  the  prosecuting  witness,  was  inadmissible 
because  it  was  in  effect  a  judgment  upon  the  very  question  at 
issue,  viz,,  whether  the  prosecution  was  without  probable  cause 
and  malicious.  This  is  not  a  holding  that  the  discharge  by  the 
justice  was  not  any  evidence  of  a  want  of  probable  cause.  It 
[9]  must  appear  by  admissions  in  the  pleadings  or  from  the 
plaintiff's  evidence,  that  the  prosecution  on  account  of  which  he 
is  suing  for  damages  is  at  an  end,  otherwise  he  has  failed  to 
make  out  a  case  for  the  jury.  The  complaint  in  this  case  al- 
leges, and  the  answer  admits,  that  the  proceeding  before  the 
justice  terminated  by  a  discharge  of  the  plaintiff.  The  neces- 
sity for  the  introduction  of  evidence  on  the  subject  was  there- 
fore dispensed  with.  The  rule  prevails  in  most  jurisdictions  that 
this  fact,  when  shown,  is  prima  facie  evidence  of  a  want  of  prob- 
able cause.  {Plassan  v.  Louisiana  Lottery  Co.,  34  La.  Ann.  246; 
Straus  V.  Towng,  36  Md.  246;  Frost  v.  Holland,  75  Me.  108; 
Madison  v.  Pennsylvania  By.  Co.,  147  Pa.  509,  30  Am.  St.  Rep. 
756,  23  Atl.  764 ;  Jones  v.  Finch,  84  Va.  204,  4  S.  E.  342 ;  Vinal 
V.  Core,  18  W.  Va.  1 ;  Bigelow  v.  Sickles,  80  Wis.  98,  27  Am.  St. 
Rep.  25,  49  N.  W.  106 ;  Fox  v.  Smith,  26  R.  I.  1,  3  Ann.  Cas.  110, 
57  Atl.  932 ;  Sharpe  v.  Johnston,  76  Mo.  660 ;  Chapman  v.  Dodd, 
10  Minn.  350  (Gil.  277) ;  26  Cyc.  38.)  In  Davis  v.  McMillan, 
142  Mich.  391,  113  Am.  St.  Rep.  585,  7  Ann.  Cas.  854,  3  L.  R.  A. 
(n.  s.)  928,  105  N.  W.  862,  the  supreme  court  of  Michigan  dis- 
approves the  doctrine  of  these  cases,  and  declares  it  to  be  the 
better  view  that  the  fact  of  the  discharge  by  the  justice,  stand- 
ing alone,  is  no  evidence  of  a  want  of  probable  cause.  We  shall 
not  at  this  time  enter  into  a  discussion  of  the  merits  of  these 
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[10]  different  views.  We  are  of  the  opinion  that  where,  as  in 
this  ease,  the  order  of  discharge  has  been  made  after  a  full 
investigation  of  all  the  facts  within  the  knowledge  of  the  prose- 
cuting witness,  it  is  some  evidence  at  least  that  the  prosecution 
was  groundless.  From  this  point  of  view  the  requests  of  the 
defendants  were  properly  refused. 

The  one  remaining  assignment  made  by  counsel  we  do  not 
think  of  sufficient  merit  to  demand  special  notice. 

As  to  the  Divide  &  Qibbonsville  Stage  Company,  the  judgment 
and  order  are  reversed,  and  the  district  court  is  directed  to  dis- 
miss the  action.  As  to  the  other  defendants,  the  judgment  and 
order  are  affirmed. 

Mr.  Justice  Holloway  and  Mb.  Justice  Sanneb  concur. 
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Taxation — Estates  in  Land — Deeds — Reservations — Mines — Min- 
ing Claims — Exemptions — Burden  of  Proof — ConstitiUion — 
Construction. 

Taxation — Estates  in  Land — ^Deeds — ^Reservation  of  Metals. 

1.  Held,  that  the  estate  remaining  in  the  Northern  Pacific  Railway 
Company  by  reason  of  clauses  inserted  in  deeds  to  portions  of  the  lands 
granted  to  it  by  the  government,  which  reserve  "unto  the  grantor,  its 
successors  and  assigns,  forever,  all  mineral  *  •  *  including  coal,"  as 
well  as  the  use  of  the  surface  ground  for  exploration  purposes,  is  an 
interest  in  real  estate  and  therefore  subject  to  taxation;  held,  further, 
that  such  interest  does  not  constitute  either  a  "mine"  or  a  ''mining 
claim"  within  the  meaning  of  section  3,  Article  XII,  of  the  state  Con- 
stitution, proving,  inter  alia,  that,  independently  of  the  surface  ground, 
only  the  net  proceeds  of  this  species  of  property  shall  be  taxable. 

[As  to  the  exemption  from  taxation  of  land  owned  by  governmental 
bodies  or  in  which  they,  have  an  interest,  see  note  in  132  Am.  St.  Bep. 
291.] 

Constitution — Nature  of  Instrument. 

2.  The  state  Constitution  is  a  limitation  upon  legislative  action,  and 
not  a  grant  of  power. 

Taxation — Revenue — Constitution — Construction. 

3.  Since  the  subject  dealt  ^th  in  section  3,  Article  XII  of  the  Con- 
stitution, was  revenue,  any  doubt  as  to  the  sense  in  which  any  term 
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therein  found  was  used  by  the  framen  of  that  inBtniment  must  bo 
resolved  in  favor  of  a  definition  under  which  pnblic  revenue  will  be 
raised,  rather  than  one  which  will  defeat  such  purpose. 

Constitution — Legislative  Construction — Effect. 

4.  A  construction  for  manj  years  placed  upon  a  constitutional  pro- 
vision by  the  legislature  in  enacting  statutes  is  entitled  to  respectful 
consideration  bj  courts. 

Same — Taxation — Mines  and  Mining  Claims — Definition. 

5.  A  '^mining  claim/'  as  used  in  section  3,  Article  XII  of  the  Con- 
stitution, relating  to  revenue,  held  to  be  a  tract  of  land  to  which  the 
right  of  poBsession  or  the  title  has  been  acquired  pursuant  to  the  Acts 
of  Congress  relating  to  the  disposition  of  mineral  lands,  including  coal 
lands;  and  a  "mine/'  independently  of  the  surface/ ?ie2d  to  be  a  de- 
veloped mining  property  yielding,  or  in  a  condition  capable  of  yielding, 
revenue. 

Taxation — ^Eetates  in  Land. 

6.  The  separate  estates  which  different  persons  may  own  in  the  same 
land — as  where  one  owns  the  surface,  another  the  growing  timber,  and 
a  third  the  mineral  underground — may  each  be  subject  to  taxation. 

Same — Exemptions — Burden  of  Proof. 

7.  Taxation  being  the  rule  and  exemption  the  exception,  the  burden 
is  upon  him  who  claims  that  his  property  is  exempt,  to  allege  and  prove 
facts  bringing  it  within  the  favored  class. 

Same— Estates  in  Land — Cash  Value — Difficulty  in  Ascertaining  not  Cri- 
terion. 

8.  Difficulty  which  may  confront  the  assessor  in  ascertaining  the  full 
cash  value  of  an  interest  in  real  estate  reserved  by  the  grantor  in  him- 
self in  a  deed  conveying  the  land  may  not  be  taken  uto  account  in 
determining  whether  such  interest  is  subject  to  taxation. 

Appeal  from  District  Court,  Park  County;  Albert  P.  Stark, 
Judge. 

Action  by  the  Northern  Pacific  Railway  Company  against 
Fred  J.  Mjelde,  Treasurer  of  Park  County.  From  a  judgment 
for  defendant,  plaintiff  appeals.      Afi^med. 

Messrs,  Ounn  cfe  Rasch  and  Mr.  0.  M,  Harvey,  for  Appellant, 
submitted  a  brief  and  one  in  reply  to  that  of  Respondent.  Mr. 
M,  8,  Ounn  argued  the  cause  orally. 

The  question  for  decision  is  whether  the  coal,  which  is  the 
property  of  the  plaintiff  by  virtue  of  the  exception  or  reserva- 
tion contained  in  the  deed,  is  subject  to  taxation.  We  main- 
tain that  this  question  should  be  answered  in  the  negative,  by 
reason  of  the  provisions  of  section  3  of  Article  XII  of  the 
Constitution  of  Montana.  In  the  lower  court  it  was  contended 
in  support  of  the  demurrer  that  the  words,  ''All  mines  and 
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mining  claims,"  in  the  above  section  of  the  Constitution,  have 
reference  only  to  land  acquired  from  the  United  States  pursuant 
to  the  Act  of  Congress  relating  to  the  disposition  of  mineral 
land,  and  the  Act  of  Congress  relating  to  the  disposition  of  coal 
land,  and  that,  as  the  title  to  the  land  in  question  was  acquired 
from  the  United  States  by  grant  to  the  Northern  Pacific  feail- 
road  Company,  such  land  is  not  within  the  provisions  of  the 
section  above.  Is  this  contention  correct?  If  not,  it  neces- 
sarily follows  that  the  coal  in  the  land  which  was  reserved  and 
remains  the  property  of  the  plaintiff  is  not  subject  to  taxation. 
This  court  decided  in  the  case  of  Montana  Coal  it  Coke  Co.  v. 
Livingston,  21  Mont.  59,  52  Pac.  780,  that  the  section  of  the 
Constitution  referred  to  applies  to  the  annual  net  proceeds  of 
coal  mines  and  mining  claims  acquired  under  the  laws  of  the 
United  States,  relating  to  the  acquisition  of  coal  lands.  Sec- 
tion 3  refers  to  "All  mines  and  mineral  claims  •  •  •  con- 
taining •  •  •  coal  or  other  valuable  mineral  deposits,"  etc. 
In  view  of  this  language,  and  of  the  decision  of  this  court  in 
the  Montana  Coal  dk  Coke  Company  Case,  it  must  be  conceded 
that  the  reservation  in  question  would  not  be  taxable,  provided 
the  land  had  been  acquired  pursuant  to  the  laws  of  the  United 
States  relating  to  acquisition  of  title  to  coal  lands.  According 
to  the  contention  made  in  support  of  the  demurrer,  the  as^ 
serted  right  to  tax  the  reservation  in  question  is  founded  on  the 
fact  that  the  land  containing  coal  was  not  acquired  from  the 
United  States  pursuant  to  the  Acts  of  Congress  relating  to 
coal  lands  and  mineral  lands,  but  by  the  grant  to  the  Northern 
Pacific  Railroad  Company  in  the  Act  of  Congress  of  July  2, 
1864.  If  section  3  is  subject  to  such  a  construction,  then  the 
section  requires  a  classification  to  be  made  with  Reference  to  the 
law  pursuant  to  which  title  is  acquired  from  the  United  States 
and  without  regard  to  the  nature  of  the  property.  Such  a  con- 
struction of  the  section  renders  it  obnoxious  to  the  provision 
of  the  Fourteenth  Amendment  to  the  Constitution  of  the  United 
States,  prohibiting  any  state  from  **  denying  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  laws."    This 
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prohibition  prevents  the  exemption  of  property  from  taxation, 
unless  all  of  the  class  to  which  such  property  belongs  is  within 
the  exemption.  {Oulf,  G.  &  8.  F.  R.  Co.  v.  Ellis,  165  U.  S.  150, 
41  L.  Ed.  666,  17  Sup.  Ct.  Rep.  255 ;  1  Cooley  on  Taxation,  3d 
ed.,  72  et  seq.;  Southern  B.  Co.  v.  Oreene,  216  U.  S.  400,  17 
Ann.  Cas.  1247,  54  L.  Ed.  536,  30  Sup.  Ct.  Rep.  287 ;  Connolly  v. 
Union  Sewer  Pipe  Co.,  184  U.  S.  540,  46  L.  Ed.  679,  22  Sup.  Ct. 
Rep.  431 ;  Cunningham  v.  Northwestern  Imp.  Co.,  4A  Mont.  180, 
119  Pac.  554;  Essex  County  Park  Commission  v.  Town  of 
Orange,  77  N.  J.  L.  575,  73  Atl.  511 ;  Siate  v.  Cudahy  Packing 
Co.,  33  Mont.  179,  114  Am.  St.  Rep.  804,  8  Ann.  Cas.  717,  82 
Pac.  833 ;  State  v.  Eoyt,  71  Vt.  59,  42  Atl.  973 ;  State  v.  Richards, 
52  N.  J.  L.  156,  18  Atl.  582.)  Such  a  construction  is  also  in- 
consistent with  the  requirement  of  uniformity  in  section  1  of 
Article  XII  of  the  Constitution.  The  only  proper  classification 
of  property  for  taxation  is  one  with  reference  to  the  nature  of 
property  and  the  uses  to  which  it  is  applied. 

As  a  United  States  patent  has  issued  for  the  land  in  question, 
and  there  was  excepted  from  the  grant  to  the  Northern  Pacific 
Railroad  Company  all  mineral  lands,  the  land  department,  by 
the  issuance  of  a  patent,  decided  that  the  land  does  not  contain 
mineral  other  than  coal  or  iron.  {Barden  v.  Northern  Pacific 
B.  Co.,  154  U.  S.  288,  38  L.  Ed.  992,  14  Sup.  Ct.  Rep.  1030.) 
The  decision  thus  made  must  be  taken  as  conclusive  on  the  of- 
ficers of  the  state  exercising  the  taxing  power,  at  least  until 
minerals  other  than  coal  and  iron  have  been  developed  and  ex- 
posed in  the  land. 

One  of  the  rules  for  the  construction  of  statutes  and  con- 
stitutions is  that  some  meaning  and  significance  must  be  given 
to  every  word  used  where  it  is  possible  to  do  so.  {State  v.  Cave, 
20  Mont.  468,  52  Pac.  200 ;  State  v.  Woodman,  26  Mont.  348,  67 
Pac.  1118.)  The  section  of  the  Constitution  under  consideration 
refers  to  **A11  mines  and  mining  claims."  The  word  '* mines" 
must  be  taken  to  mean  something  different  from  the  words 
** mining  claim"  or  otherwise  there  is  no  reason  for  its  use.  The 
word  ^^mine"  meant  at  the  time  of  the  adoption  of  the  Con- 
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stitution,  and  now  means,  any  land  containing  valuable  mineral 
deposits  whether  located  as  a  mining  claim  or  not.  It  is  synon- 
ymous with  ''mineral  land.''  {Davis  v.  Weibold,  139  U.  S. 
507,  35  L.  Ed.  238,  11  Sup.  Ct.  Rep.  628;  Dower  v.  Richards, 
151  U.  S.  658,  38  L.  Ed.  305,  14  Sup.  Ct.  Rep.  452,  17  Morr. 
Min.  Rep.  704 ;  Colorado  Coal  &  Iron  Co.  v.  United  States,  123  U. 
S.  307,  31  L.  Ed.  182,  8  Sup.  Ct.  Rep.  131 ;  Standard  Quicksilver 
Co,  V.  Habishaw,  132  Cal.  115,  64  Pac.  113;  Nephi  Plaster  & 
Mfg.  Co,  V.  Juah  County,  33  Utah,  114,  14  L.  R.  A.  (n.  s.)  1043, 
93  Pac.  53.)  The  legislative  assembly  has  at  all  times  used  the 
word  ** mines''  without  reference  to  the  law  of  the  United 
States  pursuant  to  which  title  to  the  land  was  acquired  and  as 
embracing  any  land  containing  mineral  and  that  this  is  the 
sense  in  which  the  word  is  used  in  the  Constitution.  (See  Rev. 
Codes,  sees.  5246,  5248,  2500,  2501.) 

Mr.  D.  M.  Kelly,  Attorney  General,  and  Mr.  W.  H.  Poorman, 
Assistant  Attorney  General,  submitted  a  brief  in  support  of  the 
contentions  of  Respondent  and  one  in  reply  to  those  of  Appel- 
lant; Mr.  Poorman  argued  the  cause  orally. 

It  is  not  contended  by  respondent  that  the  state  may  assess  coal 
or  other  mineral  as  such,  **as  it  lies  impacted  between  the  stratas 
of  stone,  slate  or  clay  in  the  state  of  nature " ;  for  in  its  natural 
state,  coal  will  pass  with  a  conveyance  of  the  land  as  a  part  of 
the  real  property.  We  maintain  that  by  reason  and  virtue  of 
the  reservation,  an  actual  freehold  estate  of  inheritance  in  the 
land — in  the  real  property  itself — remains  vested  in  the  appel- 
lant, and  that  as  such  estate,  it  is  subject  to  assessment  and  tax- 
ation. The  sole  question  therefore  is :  Does  the  reservation  con- 
tained in  the  deed  of  conveyance  from  appellant  company  to  its 
grantees,  create  or  reserve  in  the  appellant  **an  estate  in  land," 
within  the  meaning  of  the  assessment  and  taxation  laws  of  this 
state?  Under  section  2501,  Revised  Codes,  the  interest  so  re- 
served by  appellant  must  be  classed  as  real  estate.  '*The  coal 
thus  reserved  by  the  grantor  of  the  land  is  not  personal  prop- 
erty and  cannot  be  until  it  is  severed.    By  the  conveyance  of  it 
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an  interest  in  the  land  itself  passed  to  the  grantee,  the  owneiv 
ship  of  portions  of  the  constituents  of  the  land^  and  falls  within 
the  designation  of  real  estate."  {State  v.  Downman  (Tex.  Civ. 
App.),  134  S.  W.  787;  see,  also,  State  v.  Mayor,  68  N.  T.  552; 
Benavides  v.  Hunt,  79  Tex.  383,  15  S.  W.  396 ;  Gordon  v.  MUr 
lion,  248  Mo.  155,  154  S.  W.  99;  Board  of  Commissioners  v. 
Lattas  Creek  Coal  Co.  (Ind.),  100  N.  E.  561.)  So  long  as  the 
entire  estate  is  vested  in  one  person  the  total  value  is  assessed 
to  him,  but  when  he  has  sold  a  part  of  it,  as  he  has  a  right  to 
do,  why  should  he  still  be  charged  with  the  assessment  of  the 
whole,  and  that,  too,  although  the  mineral  estate  conveyed  is  or 
may  be  far  the  more  valuable  t  A  piece  of  land,  plus  the  min- 
eral estate,  is  certainly  more  valuable  than  the  same  piece  of 
land  minus  the  mineral  estate. 

As  pointed  out  in  the  above  cases,  it  is  not  necessary  that 
coal  be  actually  discovered  in  the  land,  for  the  estate  thus  created 
is  an  estate  in  the  land  itself.  {Consolidated  Coal  Co.  v.  Baker, 
135  111.  545,  12  L.  B.  A.  247,  26  N.  E.  651.)  The  estate  reserved 
m  the  plaintiff  is  unlimited  in  point  of  time,  for  it  continues 
* 'forever.''  It  is  unlimited  as  to  the  character  of  mineral  re- 
served, for  it  includes  *'all  mineral  of  any  nature  whatsoever 
upon  or  in  said  land."  It  not  only  includes  coal  and  iron  but 
also  gold,  silver,  copper,  lead,  tin,  platinum,  oil,  gas,  and  even 
limestone. '  It  is  as  much  an  estate  in  land  as  though  the  reserve 
was  that  of  the  sand,  clay  and  gravel  **upon  or  in  said  land." 

The  terms  ** mines"  and  *' mining  claims,"  as  used  in  both  the 
Constitution  and  the  statute,  are  for  all  practical  purposes  syn- 
onymous in  meaning;  for  ''the  word  'mine,'  as  used  in  mining 
law,  may  be  used  to  designate  'the  whole  claim  or  body  of  the 
mining  ground.'  "  {Smith  v.  Shermam.  Min.  Co.,  12  Mont.  524, 
31  Pac.  72.)  As  distinguished  from  "mining  claims"  it  is  de- 
fined to  be  "a  pit  or  excavation  in  the  earth  from  which  metallic 
ores  or  other  mineral  substances  are  taken  by  digging."  {Mar- 
vel V.  Merrit,  116  U.  S.  11,  29  L.  Ed.  550,  6  Sup.  Ct.  Eep.  207.) 
"Mining  claim"  is  defined  as:  "The  name  given  to  a  portion  of 
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the  public  mineral  lands  which  the  miner  for  mining  purposes 
takes  up  and  holds  in  accordance  with  mining  laws.  It  is  not 
merely  a  vein  or  lode,  but  that  with  a  certain  quantity  of  surface 
ground."  {Mount  Diablo  MUl.  &  Mining  Co.  v.  Callison,  Fed. 
Cas.  No.  9886,  5  Saw.  439,  9  Morr.  Min.  Rep.  616 ;  Salisbury 
V.  Lane,  7  Idaho,  370,  63  Pac.  383.)  It  is  safe  to  assert  that  no 
case  can  be  found  defining  the  phrase  ''mining  claim"  that  does 
not  have  direct  reference  to  the  mineral  or  coal  land  laws  of  the 
United  States  in  the  states  where  such  mining  laws  operate. 

The  full  power  of  the  state  to  classify  property  within  its 
boundaries,  for  the  purposes  of  assessment  and  taxation,  has 
been  so  thoroughly  discussed  by  the  supreme  court  of  the  United 
States  that  we  here  cite,  without  further  discussion,  those 
authorities:  Bell's  Gap  B,  B.  Co.  v.  Commonwealth  of  Pennsyl- 
vania, 134  U.  S.  232,  33  L.  Ed.  892,  10  Sup.  Ct.  Rep.  533; 
Citizens'  Telephone  Co.  v.  Fuller,  229  U.  S.  322,  57  L.  Ed.  1206, 
33  Sup.  Ct.  Rep.  833.  After  all,  the  question  of  classification 
goes  only  to  the  amount  of  the  assessment,  and  not  to  the  right 
of  assessment,  and  the  amount  of  the  assessment  is  not  involved 
in  this  case.  The  proceeds  of  a  mine  may  be  assessed  and  taxed  al- 
though title  to  the  land  still  remains  in  the  government  and  is  not 
subject  to  taxation.  Hence  the  assessment  of  ''net  proceeds"  is 
not  any  assessment  of  the  land  or  of  any  estate  therein. 
{Forbes  v.  Oracey,  94  U.  S.  762,  24  L.  Ed.  313,  14  Morr.  Min. 
Rep.  183.) 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

Under  the  grant  of  July  2,  1864,  section  23,  township  3  south, 
range  8  east,  and  section  31,  township  4  north,  range  10  east,  in 
Park  county,  were  transferred  by  the  government  to  the  North- 
em  Pacific  Railroad  Company.  The  Northern  Pacific  Railway 
Company  succeeded  to  the  ownership  of  these  lands,  and  some 
time  prior  to  the  first  Monday  of  March  of  this  year  it  conveyed 
section  23  to  Bernhard  Blome,  and  section  31  to  another  pur- 
chaser.   Each  deed  contained  this  provision:  "Excepting  and 
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[1]  reserving  unto  the  grantors  its  successors  and  assigns,  for- 
ever, all  mineral  of  any  nature  whatsoever  upon  or  in  said  land  in- 
cluding coal  and  iron,  and  also  the  use  of  such  surface  ground  as 
may  be  necessary  for  exploring  for  and  mining  or  otherwise 
extracting  and  carrying  away  the  same.'*  I'hese  reservations 
were  listed  for  taxation,  and,  to  forestall  action  by  the  county 
treasurer,  the  railway  company  commenced  this  suit  to  cancel 
the  assessments  and  to  restrain  the  collection  of  the  tax.  It  is 
alleged  that  no  exploration  has  been  made  upon  section  23  for 
minerals  or  coal  and  it  is  unknown  whether  the  land  contains 
either.  With  reference  to  section  31,  the  complaint  alleges: 
"That  no  coal,  iron  or  other  mineral  has  ever  been  extracted 
from  said  land,  but  as  plaintiff  is  informed  and  believes  and 
alleges  said  land  contains  coal."  The  trial  court  sustained  a 
general  demurrer  to  the  complaint,  and  the  railway  company, 
electing  to  stand  upon  its  pleading,  suffered  judgment  to  be 
entered  against  it  and  appealed. 

We  are  called  upon  to  determine  whether  that  which  the  com- 
pany reserved  to  itself  in  each  of  these  parcels  of  land  consti- 
tutes property  which  is  subject  to  taxation  under  the  Constitu- 
tion and  laws  of  this  state. 

That  neither  deed  conveys  the  entire  estate  to  the  land 
described  is  apparent.  That  each  carves  out  some  interest  which 
the  grantor  retains  is  not  open  to  question,  and  that  this  interest 
is  an  estate  in  land  must  be  conceded.  The  coal  deposits  which 
underlie  section  31  form  a  part  of  the  real  estate  within  the 
definition  given  in  section  2501,  Revised  Codes,  and  the  reserva- 
tion of  those  deposits,  with  the  right  to  mine,  constitutes  an 
interest  in  real  estate.  While  subsequent  development  may 
demonstrate  that  there  are  not  any  minerals  or  coal  in  section 
23,  still  the  right  to  explore  for  minerals,  which  includes  the 
right  to  the  possession  of  any  portion,  or  all,  of  the  surface  if 
necessary,  is  an  interest' in  the  land  as  a  whole.  Section  2501, 
above,  provides  that  '*the  term  'real  estate'  includes:  The  posses- 
sion of,  claim  to,  ownership  of,  or  right  to,  the  possession  of 
land."    And  this  would  be  the  rule  independently  of  statute. 
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**The  word  'property'  includes  moneys,  credits,  bonds,  stocks, 
franchises  and  all  matters  atid  things  real,  personal  and  mixed, 
capable  of  private  ownership."  (Mont.  Const.,  sec.  17,  Art.  XII; 
Buck  V.  Walker,  115  Minn.  239,  Ann.  Cas.  1912D,  882,  and  note, 
132  N.  W.  205 ;  Benavides  v.  Hunt,  79  Tex.  383,  15  S.  W.  396 ; 
Gordon  v.  Million,  248  Mo.  155,  154  S.  W.  99 ;  Board  of  Co^nmis- 
sioners  v.  Lattas  Creek  Coal  Co,  (Ind.),  100  N.  E.  561.)  But 
the  particular  character  of  these  property  rights  is  not  of  conse- 
quence now.  Each  reservation  is  property,  and  all  property  in 
this  state  is  subject  to  taxation,  except  such  as  is  exempt.  (Sec. 
2498,  Rev.  Codes.)  The  only  property  specifically  exempted  is 
enumerated  in  section  2499,  Revised  Codes,  as  follows:  **The 
property  of  the  United  States,  the  state,  counties,  cities,  towns, 
school  districts,  municipal  corporations,  public  libraries,  such 
other  property  as  is  used  exclusively  for  agricultural  and  horti- 
cultural societies,  for  educational  purposes,  places  of  actual  reli- 
gious worship,  hospitals,  and  places  of  burial  not  used  or  held 
for  private  or  corporate  profit,  and  institutions  of  purely  public 
charity  are  exempt  from  taxation,  but  no  more  land  than  is 
necessary  for  such  purpose  is  exempt."  Since  these  reserved 
rights  do  not  fall  within  any  of  the  classes  of  exempt  prop- 
erty, they  are  subject  to  assessment  for  taxation,  unless  by  some 
provision  of  the  state  Constitution  they  are  relieved  from  the 
burden.  The  contention  of  appellant  is  that  they  are  exempt  by 
virtue  of  section  3,  Article  XII,  which  provides:  **A11  mines 
and  mining  claims,  both  placer  and  rock  in  place,  containing  or 
bearing  gold,  silver,  copper,  lead,  coal  or  other  valuable  mineral 
deposits,  after  purchase  thereof  from  the  United  States,  shall  be 
taxed  at  the  price  paid  the  United  States  therefor,  unless  the 
surface  ground,  or  some  part  thereof,  of  such  mine  or  claim,  is 
used  for  other  than  mining  purposes,  and  has  a  separate  and 
independent  value  for  such  other  purposes,  in  which  case  said 
surface  ground,  or  any  part  thereof,  so  used  for  other  than  min- 
ing purposes,  shall  be  taxed  at  its  value  for  such  other  purpose, 
as  provided  by  law;  and  all  machinery  used  in  mining,  and  all 
property  and  surface  improvements   upon   or   appurtenant  to 
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mines  and  mining  claims  which  have  a  value  separate  and  inde- 
pendent of  such  mines  or  mining  claims,  and  the  annual  net 
proceeds  of  all  mines  and  mining  claims  shall  be  taxed  as  pro- 
vided by  law." 

Our  Constitution  is  not  a  grant  of  power,  but  a  limita- 
[2]  tion — particularly  a  limitation  upon  legislative  action.  In 
section  2  of  Article  XII  the  framers  declared  what  property 
shall  be,  and  what  other  property  may  be,  exempted  from  the 
burden  of  taxation.  Generally  speaking,  the  public  property  of 
the  United  States  and  of  the  state  and  its  subdivisions  consti- 
tutes the  first  class,  and  the  property  of  eleemosynary  and  edu- 
cational institutions  and  places  of  burial  not  used  for  profit 
comprise  the  second.  Having  thus  determined  what  property 
should  or  might  be  relieved  from  the  necessity  of  contributing 
to  the  expense  of  government,  the  problem  before  the  constitu- 
tional convention  was,  not  how  to  exempt  mining  property  from 
taxation,  but  rather  how  to  compel  it  to  respond  to  the  reason- 
able demands  of  the  state  for  revenue,  and  at  the  same  time 
protect  it  against  such  exactions  as  would  or  might  discourage 
prospecting  or  development.  The  debates  of  the  convention,  so 
far  as  they  are  available  in  their  unpublished  form,  disclose  this 
fact,  and  the  history  of  our  mining  legislation  furnishes  added 
evidence  of  the  correctness  of  this  conclusion.  The  first  revenue 
measure  adopted  in  1864  specifically  exempted  mining  claims 
from  taxation.  (Bannack's  Statutes,  p.  411.)  The  next  statute 
in  terms  exempted  mines  and  mining  claims.  (Fifth  Session, 
p.  41.)  The  succeeding  Act  exempted  * 'mines  and  mining 
claims  except  those  held  under  a  patent  from  the  United  States." 
(Laws  7th  Sess.,  p.  600.)  By  an  Act  approved  February  21, 
1879,  the  net  proceeds  of  mines  were  made  subject  to  taxation, 
and  it  was  further  provided:  **That  from  and  after  the  passage 
of  this  Act,  no  direct  tax  shall  be  levied  upon  any  placer  claim, 
quartz  lead,  or  lode,  except  to  the  extent,  of  the  price  paid  for 
any  mining  claim  in  obtaining  patent  therefor  from  the  govern- 
ment of  the  United  States,  and  the  only  taxation  of  the  proceeds 
thereof  shall  be  that  provided  in  this  Act."     (Laws  11th  Sess., 
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p.  65.)  This  was  succeeded  by  the  Act  of  March  10,  1887, 
which  specifically  exempted  from  taxation  ''mines,  except  on  the 
net  proceeds  thereof,  and  mining  claims,  except  those  held  under 
a  patent  from  the  United  States,  the  surface  of  wKich  shall  be 
taxed  as  other  real  estate.*'  (Comp.  Stats.  1887,  Fifth  Div., 
p.  1108.)  This  was  the  status  of  mining  property  before  the 
revenue  law,  at  the  time  the  constitutional  convention  met  in 
1889. 

During  the  life  of  the  territory,  public  property  was  always 
exempt ;  but  in  addition  certain  private  property  as  well  shared 
the  privilege  of  being  relieved  from  the  burden  of  maintaining 
the  government.  Doubtless,  as  an  aid  to  the  encouragement 
of  the  mining  industry,  mines  and  mining  claims  were  placed  in 
the  exempt  class,  except  for  the  period  from  1872  to  1879,  dur- 
ing which  time  patented  mining  claims  were  subject  to  taxation 
as  other  property;  but  this  was  corrected  by  the  Act  of  the 
Eleventh  Session  above,  and,  at  the  time  section  3  of  Article 
XII  was  under  consideration,  mines  and  mining  claims,  as  such, 
were  exempt  from  taxation.  The  net  proceeds  of  mines  were 
taxed  as  other  taxable  personal  property,  and  the  surface  of  a 
patented  mining  claim  was  subject  to  taxation  as  other  taxable 
real  estate.  When,  then,  the  framers  of  the  Constitution  re- 
moved this  species  of  property  from  the  exempt  to  the  taxable 
class,  they  must  be  held  to  have  acted  deliberately  with  the  pur- 
pose, as  disclosed  by  their  debates,  of  subjecting  mines  and  min- 
ing claims  to  what  in  their  judgment  was  the  equitable  propor- 
tion of  the  burden  of  governmental  expense. 

Instead  of  section  3,  Article  XII,  being  a  provision  exempting 
property  from  taxation,  it  is  in  fact  a  revenue  measure.  It  fixes 
an  arbitrary  valuation  upon  the  surface  of  patented  mining 
claims,  as  such,  and  provides  the  method  by  which  the  value  of  a 
mine  shall  be  determined,  viz.,  by  the  net  value  of  its  proceeds ;  but 
neither  is  relieved  from  producing  its  proportion  of  the  revenue 
upon  the  basis  thus  established.  While  this  provision  does  not 
exempt  the  nonproducing  mine,  by  implication  at  least  it  deter- 
mines that  such  a  mine,  independently  of  its  surface,  does  not 
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have  any  value  for  the  purpose  of  taxation,  whatever  value  it 
may  have  as  a  speculative  or  commercial  enterprise,  and  like- 
wise that  minerals,  while  in  a  mine  or  mining  claim,  have  no 
taxable  value. 

Counsel  for  appellant  apparently  concede  that  most  of  what 
has  been  said  is  correct,  but  insist  that  since  the  surface  of  each 
of  these  parcels  of  land  has  been  assessed  to  the  purchaser,  and 
since  neither  parcel  has  ever  yielded  any  net  proceeds  from 
mining  operations,  there  is  not  anything  upon  which  to  fix  a 
valuation  for  the  purpose  of  assessment,  and  consequently  noth- 
ing to  tax.  The  indispensable  premise  to  this  conclusion,  how- 
ever, is  that  the  thing  which  is  reserved  in  each  instance  is  a 
mine  or  it  is  something  without  value.  That  definitions  of  the 
word  ''mine"  suflBciently  comprehensive  to  include  the  reserva- 
tion in  section  31,  and  possibly  that  in  section  23,  may  be  found, 
must  be  conceded  at  once.  To  indicate  their  scope,  a  few  illus- 
trations will  suffice:  A  mine  is:  **An  opening  or  excavation  in 
the  earth  for  the  purpose  of  extracting  minerals."  (Anderson's 
Law  Dictionary.)  **An  excavation  in  the  earth  for  the  purpose 
of  obtaining  minerals."  (Bouvier's  Law  Dictionary.)  *'A  pit 
or  excavation  in  the  earth  from  which  metallic  ores  or  other 
mineral  substances  are  taken  by  digging."  (Black's  Law  Dic- 
tionary.) "An  excavation  in  the  earth  from  which  some  useful 
product  is  extracted.  A  deposit  of  useful  material."  (Eng- 
lish's Law  Dictionary.)  '*An  opening  in  the  earth  made  for 
the  purpose  of  taking  out  minerals,  and  in  case  of  coal  mines, 
commonly  a  worked  vein."  (Kinney's  Law  Dictionary  & 
Glossary.)  **A  work  for  the  extraction  of  minerals  by  means 
of  pits,  shafts,  levels,  tunnels,"  etc.  (Rapalje  &  Lawrence's 
Law  Dictionary.)  "An  underground  excavation  made  for  the 
purpose  of  getting  minerals."  (Stroud's  Judicial  Dictionary.) 
"Quarries  or  places  where  anything  is  digged."  (Jacob's  Law 
Dictionary.)  "An  excavation  properly  underground  for  dig- 
ging out  some  useful  product  as  ore,  metal  or  coal.  Any  deposit 
of  such  material  suitable  for  excavation  and  working,  as  a  placer 
mine."     (Standard  Dictionary.)     "An  excavation  in  the  earth 
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made  for  the  purpose  of  getting  metals,  ores  or  coal.  When  the 
term  'mine'  is  used  it  is  generally  understood  that  the  excava- 
tion so  named  is  in  actual  course  of  exploitation,  otherwise  some 
qualifying  term  is  required."  (Century  Dictionary.)  **The 
underground  passage  and  workings  by  which  the  minerals  are 
gotten,  together  with  these  minerals  themselves.*'  (Bainbridge 
on  Mines,  p.  2.)  **A  mine  is  not  properly  so  called  until  it  is 
opened;  it  is  but  a  vein  of  coal  before.''  {Astry  v.  Ballard,  2 
Mod.  193,  8  Morr.  316.)  **It  may  be  conceded  that  the  term 
*mine'  when  applied  to  coal  is  generally  equivalent  to  a  worked 
vein,  for  by  working  the  vein  it  becomes  a  mine."  (Westmore- 
land Coal  Co,'s  Appeal,  85  Pa.  344.)  **Coal  Mine:  A  mine  or 
pit  from  which  coal  is  obtained."  (7  Cyc.  266.)  **The  mode 
of  obtaining  the  material  and  not  the  nature  of  the  material 
itself  is  to  be  considered  in  order  to  come  to  a  decision  whether 
it  constitutes  a  mine."  (Denman,  C.  J.,  in  Rex  v.  Dunsford, 
2  Ad.  &  E.  568,  4  L.  J.  M.  C.  59.)  In  speaking  of  the  terms 
**known  mine"  as  used  in  the  pre-emption  statute,  the  supreme 
court  said :  *  *  It  will  thus  be  seen  that,  so  far  as  the  decisions  of 
this  court  have  heretofore  gone,  no  lands  have  been  held  to  be 
known  mines  unless  at  the  time  the  rights  of  the  purchaser  ac- 
crued there  was  upon  the  ground  an  actual  and  opened  mine 
which  had  been  worked  or  was  capable  of  being  worked." 
{Colorado  Coal  etc.  Co.  v.  United  States,  123  U.  S.  307,  31 
L.  Ed.  182,  8  Sup.  Ct.  Eep.  131.)  In  Davis  v.  Weihhold,  139  U.  S. 
507,  35  L.  Ed,  238,  11  Sup.  Ct.  Rep.  628— a  case  involving  the 
townsite  of  Butte — the  court  speaks  of  mines  which  lay  buried, 
unknown  in  the  depths  of  the  earth.  These  definitions  serve  no 
other  purpose  than  to  disclose  the  wide  range  covered  by  lexi- 
cographers, courts  and  text-writers  in  their  attempt  to  define 
what  would  appear  at  first  blush  to  be  a  very  simple  term,  and 
to  confirm  Mr.  Boss  Stewart,  the  learned  Scotch  law-writer,  in 
his  assertion  that  **the  terms  *mine'  and  'mineral'  are  not  defin- 
ite terms;  they  are  susceptible  of  limitation  according  to  the 
intention  with  which  they  are  used;  and  in  construing  them, 
regard  must  be  had  not  only  to  the  deed  or  statute  in  which  they 
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occur,  but  also  to  the  relatiye  position  of  the  parties  interested 
and  the  substance  of  the  transaction  or  arrangement  which  the 
deed  or  statute  embodies.  Consequently,  in  themselves,  these 
terms  are  incapable  of  a  definition  which  would  be  universally 
applicable."     (Stewart  on  Mines,  p.  1.) 

The  determination  of  this  controversy  depends  upon  the  mean- 
ing attached  to  the  term  **mine."  Of  necessity  any  definition 
adopted  must  be  formulated  more  or  less  arbitrarily — ^grounded, 
as  it  will  be,  upon  the  intention  of  the  framers  of  the  Constitu- 
tion as  that  intention  is  gathered  from  the  Constitution  itself 
and  from  contemporaneous  history.  Starting  our  investigation 
with  the  premise  that  in  formulating  section  3  the  constitutional 
[3]  convention  had  under  consideration  the  subject  ''revenue," 
and  was  concerned  with  the  question  of  producing  sufficient 
funds  to  support  the  government,  the  elementary  rules  of  con- 
struction, as  well  as  the  dictates  of  reason,  require  that,  if  there 
is  a  doubt  as  to  the  sense  in  which  the  term  ''mine"  is  used  in 
that  section,  the  doubt  should  be  resolved  in  favor  of  a  defini- 
tion under  which  public  revenue  will  be  raised,  rather  than  one 
which  will  defeat  the  obvious  purpose  of  the  convention.  Con- 
scious of  the  fact  that  the  meaning  of  this  term  will  be  varied 
largely  by  the  context  or  by  the  character  of  the  instrument  in 
which  it  is  found,  it  devolves  upon  us  to  determine,  if  possible, 
the  particular  significance  which  the  framers  of  the  Constitution 
attached  to  the  word  "mine,"  independently  of  the  surface 
ground,  when  they  employed  it  in  section  3  of  Article  XII.  The 
idea  of  taxing  the  net  proceeds  of  a  mine  was  not  new  to  them. 
For  more  than  ten  years  the  plan  had  prevailed  in  the  revenue 
laws  of  the  territory.  Its  operations  had  been  tested,  and  its 
results  were  matters  of  history.  There  was  not  any  room  for 
doubt  as  to  the  meaning  of  the  word  "mine"  in  those  statutes. 
They  spoke  from  the  standpoint  of  raising  revenue.  The  Act 
of  1879  is  entitled  "An  Act  to  provide  for  the  taxation  of  the 
proceeds  of  mines,"  and  section  1  provided  that  every  person, 
corporation,  or  association  engaged  in  mining  upon  any  quartz 
vein  or  lode  or  placer  mining  claim  should  furnish  to  the  assessor 
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annually  a  verified  statement  of  the  gross  yield  and  necessary 
expenses  of  his  or  its  mining  operations,  and  that  a  tax  should 
be  levied  upon  the  net  proceeds.  That  legislative  assembly  in 
effect  declared  that  the  developed  but  dormant  mine  was  with- 
out any  value  for  the  purpose  of  taxation,  while  the  diminutive 
products  of  mining  claims  doubtless  furnished  sufficient  excuse 
for  the  failure  to  mention  them.  The  one  predominant  idea 
running  through  the  legislation  was  that  consideration  was  given 
only  to  the  active,  open  and  working  mining  property  whose 
development  had  proceeded  past  that  point  which  marks  the 
boundary  between  a  mining  claim  and  a  mine.  To  the  members 
of  the  eleventh  territorial  legislative  assembly  the  word  "mine'* 
meant  a  developed  mining  property,  yielding  or  in  a  condition 
of  development  capable  of  yielding  revenue  upon  the  basis  of 
the  value  of  its  gross  output,  less  the  necessary  cost  of  mining 
operations  and  expense  of  reduction.  The  very  subject  matter 
under  consideration,  the  plan  adopted  for  carrying  their  ideas  to 
practical  results,  the  language  employed  to  give  expression  to 
their  views,  and  their  knowledge  of  existing  exemption  statutes, 
preclude  the  possibility  that  any  hidden,  unknown  or  undevel- 
oped deposit  of  ore  or  coal  was  ever  contemplated  as  within  the 
meaning  of  the  term  "mine." 

When  the  f ramers  of  the  Constitution  formulated  their  ideas 
into  Article  XII,  they  caused  all  private  property,  except  that 
enumerated  in  section  2,  to  be  transferred  from  the  exempt  to 
the  taxable  class.  In  their  zeal  to  compel  every  species  of  prop- 
erty to  contribute  to  public  expense,  they  included,  as  subject 
to  taxation,  th^  net  returns  from  development  or  representation 
work  on  mining  claims,  however  insignificant  they  might  be. 
They  also  impliedly  declared  that  a  nonproducing  mine  has  no 
taxable  value,  and  there  is  not  the  slightest  evidence  that  they 
used  the  term  "mine"  in  any  different  sense  from  that  employed 
in  the  Act  of  1879.  On  the  contrary,  aside  from  the  persuasive 
fact  that  they  were  dealing  with  the  subject  "revenue"  and  must 
have  contemplated  something  in  a  condition  which  would  or 
might  produce  revenue,  we  have  the  added  force  and  effect  of  a 
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legislative  construction  of  section  3,  from  the  time  of  its  adop- 
tion in  1889,  to  the  present  time. 

There  has  been  no  period  in  the  history  of  the  state  when  the 
provisions  of  the  Act  of  1879,  in  every  substantial  particular, 
have  not  been  in  full  force  and  effect.  They  were  reproduced 
in  the  first  revenue  measure  enacted  after  statehood  (Laws  1891, 
p.  93,  sec.  50  et  seq.),  carried  into  the  Political  Code  of  1895 
(sees.  3760-3768),  and  are  now  found  as  the  existing  law  upon 
the  subject,  in  sections  2563-2571,  Revised  Codes.  The  identity 
of  expression,  the  harmony  of  plan,  and  the  unity  of  purpose 
pervading  these  several  measures,  forbid  the  imposition  of  a 
difl:erent  definition  for  the  term  **mine"  in  our  state  statutes, 
from  that  which  was  attached  by  the  legislative  assembly  of  1879. 
[4]  For  twenty-four  years  that  definition  has  been  accepted 
and  acted  upon  by  the  legislative  branch  of  our  state  govern- 
ment, and  we  thus  have  a  construction  of  section  3 — a  construc- 
tion manifestly  in  harmony  with  the  views  of  the  framers  of 
that  section  themselves — but  whether  so  or  not,  in  the  absence 
of  anything  to  indicate  a  contrary  purpose,  that  construction 
is  entitled  to  most  respectful  consideration.  {State  ex  reL  Haire 
V.  Rice,  33  Mont.  365,  83  Pac.  874 ;  Johnson  v.  City  of  Oreat  Palls, 
38  Mont.  369,  16  Ann.  Cas.  974,  99  Pac.  1059.)  It  will  not  do 
for  us  to  adopt  a  particular  definition  of  the  word  **mine** 
merely  because  some  other  court  has  chosen  the  same  definition. 
For  example :  In  Forbes  v.  Gracey,  94  U.  S.  762,  24  L.  Ed.  313, 
14  Morr.  Min.  Rep.  183,  the  supreme  court  of  the  United  States 
held  that  the  term  ** mining  claim,''  as  used  in  the  Nevada  stat- 
ute, referred  only  to  an  unpatented  claim  held  under  the  min- 
eral laws;  but  such  a  definition  never  could  have  prevailed  in 
Montana,  for,  from  our  first  territorial  legislation  to  the  present 
time,  a  mining  claim  included  one  held  under  patent  as  well  as 
one  held  merely  by  location  before  patent.  The  most  elementary 
rules  of  construction  require  that  we  ascertain  the  intention  of 
the  framers  of  the  Constitution  and  this  we  may  do  only  so  far 
as  that  intention  is  disclosed  in  the  language  employed  when 
considered  with  the  context,  in  the  light  of  our  history,  the  sur- 
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rounding  circumstances,  the  subject  matter  under  consideration, 
and  the  object  sought  to  be  attained. 

While  it  is  impossible  for  anyone  to  know  with  certainty  what 
meaning  the  framers  of  our  Constitution  attached  to  the  terms 
"mines'*  and  ** mining  claims'*  in  section  3,  the  application  of 
those  tests,  denominated  rul^s  of  construction,  adopted  and  acted 
upon  by  courts  throughout  the  civilized  world,  leads  us  to  the 
[6]  conclusion  that  a  mining  claim,  as  therein  used,  indicates 
a  tract  of  land  to  which  the  right  of  possession  or  the  title  has 
been  acquired  pursuant  to  the  Acts  of  the  Congress  relating  to 
the  disposition  of  mineral  lands,  including  coal  lands,  and  that 
a  mine,  independently  of  the  surface,  in  the  revenue  sense  as 
therein  employed,  is  a  mineral  deposit,  whether  metallic  or  non- 
metallic,  developed  to  the  point  of  production  and  actually  yield- 
ing, or  capable  of  yielding,  proceeds.  The  character  of  legislar 
tion,  under  which  title  or  right  of  possession  is  acquired,  is  not  a 
controlling  factor  at  all.  A  mine  upon  a  patented  homestead  is 
not  less  a  mine  because  title  from  the  government  was  acquired 
under  laws  providing  for  the  disposition  of  agricultural  lands 
only ;  and  an  undeveloped  body  of  ore  is  not  a  mine  though  title 
to  it  was  secured  under  the  mineral  laws,  but  it  is  merely  a  part 
of  the  real  estate  itself.  In  providing  a  fundamental  law  for  the 
new  state,  the  framers  of  our  Constitution  spoke  in  comprehen- 
sive terms;  but  we  decline  to  believe  that  they  used  the  word 
**mine"  in  section  3,  in  a  sense  which  would  include  hidden,  un- 
known or  undeveloped  deposits  of  ore  or  coal.  In  that  section 
they  spoke  with  reference  to  revenue  and  referred  to  something 
which  would  or  might  produce  revenue  in  its  present  state  of 
development.  It  was  not  necessary  for  them  to  consider  rich 
deposits  developed  to  the  point  of  production  but  not  operated. 
They  were  men  of  broad  experience  in  this  western  country. 
They  knew  something  of  human  nature,  something  of  the  pros- 
pector's daydreams  of  wealth,  something  of  humanity's  greed  for 
gold.  The  avarice  of  man  was  doubtless  deemed  a  sufficient 
dynamic  force  to  subject  all  paying  properties  to  constant 
employment,  and  justified  their  implied  declaration  that  an 
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nnworked  mine  is  not  of  sufficient  value  to  justify  the  expense 
of  taxation.  Our  conclusion  is  that  neither  reservation  involved 
in  this  controversy  constitutes  a  mine  within  the  meaning  of 
that  term  as  employed  in  section  3,  Article  XII,  of  the  Constitu- 
tion, but  each  is  an  interest  in  real  estate.  Land  may  be  divided 
horizontally  as  well  as  vertically.  .That  several  estates  in  the 
same  land  may  be  owned  by  different  parties  is  recognized  gen- 
[6]  erally.  One  may  own  the  surface,  another  the  growing 
timber,  and  a  third  the  minerals  underground,  and  each  estate 
be  subject  to  taxation.     (Smith  v.  Mayor,  68  N.  Y.  552.) 

It  will  not  do  to  say  that,  because  neither  of  these  reserva- 
tions produces  revenue,  it  is  not  of  any  value.  From  the  very 
act  of  making  the  reservation,  the  presumption  arises  that  each 
interest  has  some  appreciable  value,  or  the  reservation  would  not 
[7]  have  been  made.  Taxation  is  the  rule,  exemption  is  the 
exception;  and,  if  either  of  these  rights  in  fact  is  valueless,  the 
burden  is  upon  the  party,  claiming  to  come  within  the  excep- 
tion, to  allege  and  prove  the  facts  necessary  to  bring  his  prop- 
erty within  the  favored  class.  (State  v.  Downman  (Tex.  Civ. 
App.),  134  S.  W.  787.) 

The  asserted  right  to  tax  these  reservations  rests  entirely  upon 
the  fact  that  each  constitutes  an  interest  in  real  estate,  and  that 
neither  is  a  mine  or  a  mining  claim  within  the  meaning  of  sec- 
tion 3,  Article  XII,  of  our  Constitution. 

Section  1  of  Article  XII  imposes  upon  the  legislative  assem- 
bly the  duty  to  **  prescribe  such  regulations  as  shall  secure  a  just 
valuation  for  taxation  of  all  property,  except  that  specifically 
provided  for  in  this  article.'*  But  this  is  only  one  of  several 
injunctions  laid  upon  the  lawmakers  by  the  Constitution.  Of 
course,  the  legislative  assemblies  should  give  heed  to  these  com- 
mands, but  if  they  fail  there  is  not  any  remedy.  They  cannot 
be  coerced  except  by  public  opinion.  We  doubt,  however,  that 
anything  more  was  contemplated  by  this  provision  of  the  Con- 
stitution than  has  been  provided  by  law.  Section  2502  declares 
that  '^all  taxable  property  must  be  assessed  at  its  full  cash 
value."    The  duties  of  the  county  assessor  are  prescribed.    A 
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tribunal  is  created  to  review  his  acts,  and  every  opportunity  is 
afforded  a  dissatisfied  taxpayer  to  present  his  grievances  and 
have  them  determined  o*r  his  assessment  duly  equalized.  The 
[8]  difficulty  which  may  confront  the  assessor  in  determining 
the  full  cash  value  of  a  property  interest  of  this  character  cannot 
operate  as  a  factor  in  characterizing  the  interest  itself. 

In  the  absence  of  any  allegation  bringing  either  of  these  rights 
within  the  definition  of  a  mine,  or  disclosing  that  they  are,  or 
either  of  them  is,  valueless,  the  complaint  fails  to  state  a  cause 
of  action.  If  this  conclusion  in  its  ultimate  analysis  involves 
a  classification  of  property,  which  will  result  in  denying  to  any 
person  within  this  jurisdiction  the  equal  protection  of  the  laws — 
and  we  do  not  think  that  it  does — the  responsibility  must  rest 
upon  the  framers  of  our  Constitution,  who,  in  their  zeal  to  pro- 
mote the  mining  industry,  arbitrarily  gave  to  mines  and  mining 
claims  a  status  before  the  law  not  enjoyed  by  other  species  of 
property. 

The  judgment  is  affirmed.  Affirmed, 

Mb.  Chief  Justice  Bbantly  and  Mb.  Justice  Sannbb  concur. 


QILMOEB  BT  AL.,  Respondents,  v.  OSTBONICH,  Appellant. 

(No.  3,306.) 
(Sabmitted  November  18,  1913.     Decided  December  9,  1913.) 

[137  Pac.  378.] 

Equity  Cases — Appeal  and  Error — Transcript — Evidence^-^ 
Rules  of  Court — Dismissal — Circumstantial  Evidence — Suffir 
ciency. 

Appeal  and  Error — Equity  Ckses — Transcript — Evidence — Rules. 

1.  Disregard  of  subdivision  3  of  supreme  court  Rule  YIII,  requiring 
that  in  equity  cases  where  questions  of  fact  are  presented  for  review, 
the  testimony  relating  thereto  must  appear  in  the  transcript  by  ques- 
tion and  answer,  lays  the  appeal  open  to  dismissal. 

Circumstantial  Evidence — Sufficiency. 

2.  Where,  in  a  civil  action,  circumstantial  evidence  solely  is  relied  on 
by  plaintiff  to  prove  an  issue  of  fact,  it  is  sufficient  to  sustain  the  ?er- 

Mont.,  Vol.  48^20 
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diet  or  decision  if  it  produces  moral  certainty  in  an  unprejudiced  mind 
as  to  the  truth  of  his  theory  to  the  exclusion  of  any  theory  opposed 
thereto;  the  rule  requiring  proof  beyond  a  reasonable  doubt  being  ap- 
plicable to  criminal  causes  only. 

Appeal  from  District  Court,  Silver  Bow  County;  Jeremiah  J. 
Lynch,  Judge. 

Action  by  Martin  Gilmore  and  others  against  M.  R.  Ostronich. 
Prom  a  judgment  for  plaintiffs  and  an  order  denying  him  a  new 
trial  defendant  appeals.    Affirmed. 

Mr,  Chas.  A.  Wallace,  for  Appellant,  submitted  a  brief  and 
argued  the  cause  orally. 

Messrs.  James  E.  Murray  and  Joseph  H.  Oriffin,  for  Respond- 
ents, submitted  a  brief;  Mr,  Murray  argued  the  cause  orally. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

This  action  was  brought  by  the  plaintiffs  to  obtain  a  decree 
dissolving  a  mining  copartnership  composed  of  the  plaintiffs  and 
the  defendant,  and  to  compel  the  defendant  to  account  to  the 
plaintiffs  for  the  value  of  certain  ore  alleged  to  have  been  ex- 
tracted by  him  from  the  common  property  and  converted  to  his 
own  use.  The  plaintiffs  reside  in  Butte,  Silver  Bow  county,  and 
are  the  owners  of  the  Nellie  Bly  quartz  lode  mining  claim,  situate 
in  Madison  county.  On  or  about  October  15,  1910,  the  defend- 
ant, having  acquired  from  the  plaintiff  Wm.  J.  Jennings  an 
option  to  purchase  an  undivided  one-tenth  interest  in  the  claim, 
entered  into  an  agreement  with  the  plaintiffs  to  go  to  Madison 
county  and  take  charge  of  the  property,  to  extract  ore  there- 
from, and  to  ship  the  same  to  a  smelter  for  reduction,  in  the 
name  of  the  Nellie  Bly  mine,  the  net  proceeds  to  be  paid  by  the 
smelter  company  to  the  plaintiffs.  Out  of  the  proceeds  were 
to  be  paid  to  the  defendant  all  the  costs  and  charges  for  the 
work  done  by  him,  including  his  wages  fixed  at  $3.50  per  day. 
Any  balance  remaining  was  then  to  be  divided  among  the  plain- 
tiffs and  the  defendant,  in  shares  proportionate  to  their  respee- 
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tive  interests,  the  defendant's  share  to  be  one-tenth.  In  the 
event  the  enterprise  resulted  in  a  loss,  each  of  the  parties  was 
to  contribute  his  proportionate  share.  It  is  alleged  that  while 
the  defendant  was  engaged  in  working  the  claim  he  entered  into 
a  conspiracy  with  Thomas  Lero,  Robert  Angelich  and  Spiro 
Vucinich  to  cheat  and  defraud  the  plaintiffs,  by  representing 
that  certain  of  the  ore  shipped  had  not  come  from  the  common 
property,  but  from  a  pretended,  fictitious  location  designated 
as  the  Grotto  quartz  lode  claim;  that  thereafter  the  defendant 
caused  to  be  shipped  from  the  Nellie  Bly  claim  to  the  Washoe 
Sampling  Works  at  Butte,  belonging  to  the  Anaconda  Copper 
Mining  Company,  but  in  the  name  of  Robert  Angelich,  about 
sixteen  tons  of  ore  of  the  value  of  $900  per  ton,  representing 
that  the  shipment  had  been  made  from  the  Qrotto  claim,  whereas 
in  truth  the  ore  was  from  the  Nellie  Bly  claim ;  that  thereafter 
Angelich  and  Vucinich  procured  the  proceeds  of  the  ore,  amount- 
ing to  $13,250.24,  to  be  paid  over  to  them;  that  Angelich, 
Vucinich,  Lero  and  the  defendant  thereupon  converted  the 
money  to  their  own  use,  and  that  the  defendant  failed  to  ac- 
count to  the  plaintiffs  for  any  portion  of  it.  The  answer  denies 
all  the  allegations  charging  wrongdoing  on  the  part  of  the  de- 
fendant, and  alleges  that  there  is  due  him,  for  wages  during  the 

*  » 

time  he  was  at  work,  a  balance  of  $288.84.  The  court  found 
that  the  defendant  had  converted  to  his  own  use  ore  to  the 
amount  and  of  the  value  alleged  in  the  complaint,  and  rendered 
and  caused  a  decree  to  be  entered  dissolving  the  copartnership, 
and  requiring  the  defendant  to  account  to  the  plaintiffs  for  the 
full  amount  thereof,  less  the  sum  of  $1,325.02,  the  one^tenth  to 
which  he  is  entitled  undar  the  agreement.  The  defendant  has 
appealed  from  the  decree  and  the  order  denying  his  motion  for 
a  new  trial,  and  has  submitted  the  question  whether  the  evidence 
is  sufficient  to  justify  the  findings. 

The  rule  of  this  court  relating  to  the  form  in  which  evidence 
[1]  shall  be  presented  on  appeal  requires  ''that  in  equity  cases 
and  in  matters  and  proceedings  of  an  equitable  nature,  wherein 
questions  of  fact  arising  upon  the  evidence  presented  in  the 
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record  are  to  be  submitted  for  review  by  this  coort,  the  testi- 
moDy  relating  to  such  questioos  shall  be  presented  by  question 
and  answer."  (Rule  VII,  subd.  3,  44  Mont,  xxx,  [123  Pac. 
xi].)  In  the  preparation  of  his  bill  of  exceptions,  counsel  for 
the  defendant  failed  entirely  to  observe  the  requirement  of  this 
rule.  The  evidence  is  incorporated  in  the  transcript  in  nar- 
rative form.  The  defendant  is  therefore  not  entitled  to  have 
the  appeals  determined  on  the  merits.  Nevertheless,  upon  the 
merits  so  far  as  we  have  been  able  to  ascertain  them  from  the 
record  as  presented,  we  think  the  decree  and  order  should  be 
affirmed. 

The  vital  issue  in  the  evidence  is  whether  the  ore  in  controversy 
was  extracted  from  the  common  property,  or  was  obtained  from 
some  other  source.  The  evidence  introduced  by  the  plaintifb 
is  wholly  circumstantial.  Counsel  for  defendant,  conceding  that 
[2]  the  law  makes  no  distinction  as  to  the  probative  value  be- 
tween direct  and  circumstantial  evidence,  insists  that  when,  as 
in  this  case,  the  plaintiff  relies  upon  evidence  .of  the  latter  kind 
alone,  he  must  establish  his  claim  beyond  a  reasonable  donbt,  by 
proof  of  circumstances  consistent  with  each  other  and  at  the 
same  time  pointing  so  strongly  to  its  validity  as  to  exclude  every 
other  rational  hypothesis,  and  that  plaintiffs'  evidence  will  not 
bear  this  test.  The  rule  invoked  by  counsel  is  applicable  to 
criminal  cases,  but  has  no  application  to  civil  cases.  (1  Qreen- 
leaf  on  Evidence,  16th  ed,,  81d.)  In  the  former  the  guilt  of 
the  defendant  must  be  established  beyond  a  reasonable  doubt; 
in  the  latter  the  plaintiff  will  prevail  if  the  preponderance  of 
the  evidence  is  in  his  favor.  The  solution  of  any  issue  in  a  civil 
case  may  rest  entirely  upon  circumstantial  evidence.  (Cuibert- 
ton  V.  Hill,  87  Mo.  553.)  All  that  is  required  is  that  the  evi- 
'  '   "       iduee  moral  certainty  in  an  unprejudiced  mind, 

!C.  7856.)  In  other  words,  when  it  furnishes  sup- 
ilaintiff's  theory  of  the  case,  and  thus  tends  to 
her  theoiy,  it  js  sufficient  to  sustain  a  verdict  or 
Mif  T.  New  Year  Gold  Minet  Co.,  31  Mont.  138, 
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77  Pac.  515;  Monson  v.  La  France  Copper  Co.,  39  Mont.  50,  133 
Am.  St.  Rep.  549,  101  Pac.  243.) 

We  shall  not  undertake  to  analyze  the  evidence.  As  we  view 
it,  it  furnishes  ample  support  for  the  findings  and  decision  of 
the  district  court,  even  under  the  rule  invoked  by  counsel.  Ac^ 
cordingly,  the  judgment  and  order  are  affirmed. 

Affirmed. 

Ms.  Justice  Holloway  and  Mb.  Justice  Sanneb  concur. 


BARNES,  AppeTiTiAnt,  v.  SMITH  et  al.,  Respondents. 

(No.  3,315.) 
(Submitted  November  20,  1913.    Decided  December  12,  1913.) 

[137  Pac.  541.] 

Corporations — Capital  Stock — Ownership  in  One  Person — Effect 
— Corporate  Entity  —  Estoppel  —  Directors — Qualifications — 
Technicalities. 

Corporations — How  Dissolved. 

1.  After  a  corporation  has  been  lawfully  organized,  it  continues  to 
exist  until  its  life  expires  by  limitation,  or  it  has  been  dissolved  by  one 
of  the  modes  prescribed  by  section  3905,  Revised  Codes. 

Same — Capital  Stock — Ownership  in  One  Person — Effect. 

2.  Acquisition  of  all  the  capital  stock  of  a  corporation  by  one  person 
does  not  vest  him  with  legal  title  to  the  corporate  property,  but  carries 
with  It  only  an  equitable  interest  in  it. 

^ame. 

3.  Where  one  person  acquires  all  the  capital  stock  of  a  corporation 
and  thereafter  conducts  the  business  in  the  corporate  name,  those  who 
deal  with  the  corporation  may  hold  it  liable  for  debts  incurred  in  its 
name. 

Same — Directors — ^Must  be  Bona  Vide  Stockholders. 

4.  By  requiring  directors  of  corporations  having  capital  stock,  to  be 
stockholders  (Hev.  Codes,  sec.  3833),  the  legislature  intended  that  such 
officers  should  be  hona  fide,  not  ostensible,  owners  of  stock. 

Same — Ownership  of  Stock  in  One  Person — Effect. 

5.  When  the  entire  capital  stock  of  a  corporation  passes  into  the  hands 
of  a  single  person,  its  corporate  entity,  except  as  to  strangers  who  deal 
with  it  as  a  corporation  throujorh  its  officers  and  agents,  is  in  abejanea 
and  its  functions  for  the  time  being  cease. 
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8«nia — Estoppel. 

B.  One  who,  after  aequiriDg  all  the  capital  stock  of  a  eorpomtion, 
tnakea  use  of  tbe  corporate  machinerr  for  bis  ona  purposes,  even  though 
meting  in  goad  faith,  is  estopped  to  deny  its  corporate  i^apacity. 

Same — CorporatB  Entity— OwBership  of  Stock  in  One  Perscn^ — Effect — Case 
at  Bar. 

7.  PbintiS,  owning  all  the  capital  stock  of  a  corporation,  indaeed  two 
directors,  who  were  in  reality  his  a^nt^  conductiog  the  businees  for  bis 
sole  benefit,  to  indorse  a  note  of  the  corporation  as  ^arantora,  the 
proceeds  of  which  were  lued  by  it.  Ue  later  sold  the  stock,  agreeing 
to  deliver  to  the  purchaser  the  immediate  possession  of  the  corporate 
property,  and  to  save  the  corporation  harmless  from  aaj  debts,  liabill- 
tiee,  etc.  Having  paid  tbe  note,  he  brought  suit  agsinat  tbe  defendants 
to  recover  on  their  contract  of  guaranty.  Eeld,  that  a  nonsuit  asked 
for  on  the  ground  that  the  debt  represented  by  the  note  was  that  of 
plaintiff  individually  was  proper,  since,  under  the  circumstances,  the 
corporation  was  merged  in  the  plaintiff,  and  its  obligations  were  his 

Courts — Technicalities. 

S.  Courts  in  adjusting  rights  will  look  at  the  substance  of  tbe  par- 
ticular transaction,  rather  than  its  technical  aspects. 

Appetd  from  District  Court,  Fergus  County;  E.  K.  Cheadle, 
Judge. 

Action  by  John  P.  Barnes  against  D.  F.  Smith  and  another. 
From  a  judgment  for  defendants,  plaintiff  appeals.    Affirmed. 

Mr.  Edward  C.  BusseU,  for  Appellant,  aubmitted  a  brief  and 
argued  the  cause  orally. 

A : —  4Vgj.  appellant  owned  all  the  stock  of  the  Judith 

Company,  his  ownership  of  the  stock  does  not 
wner  of  the  assets  of  the  corporation  or  make  him 
lividual  for  the  debts  of  the  corporation,  in  the 
)f  that  the  corporation  was  formed  for  the  pur- 
in  the  part  of  the  appellant.  "The  stockholders 
ito  contracts  with  third  persons.  Contracts  be- 
iration  and  third  persons  can  be  entered  into  by 
ad  not  by  the  stockholders.  Such  is  one  of  the 
corporate  existence.  Although  one  person  owns 
lie  stock  or  all  of  it  or  all  but  two  shares,  he  does 
ly  acquire  the  right  to  act  for  the  corporation 
ration,  independently  of  the  directors.  One  per- 
Jl  the  stock  and  yet  the  existence,  relations  and 
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business  methods  of  the  corporation  continues."  (Cook  on  Cor- 
porations, 4th  ed.,  sec.  709 ;  Humphreys  v.  McKissock,  140  U.  S. 
304,  35  L.  Ed.  473,  11  Sup.  Ct.  Eep.  779 ;  Newton  Mfg.  Co.  v. 
White,  42  Qa.  148;  Sharp  v.  Dawes,  46  L.  J.  Q.  B.  104;  Button 
V.  Hoffman,  61  Wis.  20,  50  Am.  Rep.  131,  20  N.  W.  667 ;  Smfi 
V.  Smith,  65  Md.  428,  57  Am.  Rep.  336,  5  Atl.  534 ;  England  v. 
Dearborn,  141  Mass.  590,  6  N.  E.  837 ;  Hopkins  v.  Boseclare  Lead 
Co.,  72  111.  373;  Farmers'  etc.  Trust  Co.  v.  Chicago  etc.  By.,  39 
Fed.  143;  Fitzgerald  v.  Missouri  Pac.  B.  Co.,  45  Fed.  812.) 
There  is  no  allegation  or  sugo^estion  by  the  respondents  of  fraud 
on  the  part  of  the  appellant,  in  acting  through  a  corporation  of 
which  he  owned  all  the  stock;  so  that  the  law  laid  down  in  the 
above  cases  governs  in  this  case,  and  the  acts  of  Mr.  Barnes  as 
an  individual  and  the  acts  of  the  company,  through  its  board 
of  directors,  are  entirely  distinct  and  the  acts  of  the  latter  do 
not  bind  the  former  and  vice  versa. 

Appellant  maintains  that  this  is  a  contract  of  indemnity 
running  to  Borgeson,  and  that  only  he,  or  someone  claiming 
under  him,  can  enforce  it.  That  it  was  so  considered  by  the  par- 
ties is  evidenced  by  Borgeson 's  assignment  to  Warr  and  Mc- 
Clave,  and  by  the  second  part  of  the  contract.  It  includes  not 
only  antecedent  debts  but  also  unliquidated  and  contingent  lia- 
bilities. A  contract  of  indemnity  is  for  the  benefit  of  the  in- 
demnitee only  or  those  claiming  under  him.  (22  Cyc.  101,  note 
28;  Moulton  v.  McLean,  5  Colo.  App.  454,  39  Pac.  78;  Price  v. 
Bodman,  2  Ky.  Law  Rep.  213 ;  French  v.  Vix,  143  N.  Y.  90,  37 
N.  E.  612;  Burke  v.  London  Chiaranty  etc.  Co.,  47  Misc.  Rep. 
171,  93  N.  Y.  Supp.  652 ;  Kayser  v.  Silverberg,  98  N.  Y.  Supp. 
222 ;  Northam  v.  Casualty  Co.,  177  Fed.  981 ;  Atchison  &  C.  By. 
Co.  V.  Lem,  35  111.  App.  330 ;  22  Cyc.  85,  note  29 ;  Page  on  Con- 
tracts, sec.  1316.)  It  is  unusual  to  find  a  decision  at  all-fours 
with  a  case  at  issue,  but  in  the  case  of  German  State  Bank  v. 
Northwestern  Water  &  Light  Co.,  104  Iowa,  717,  74  N.  W.  685, 
we  find  a  case  in  which  many  of  the  facts  so  closely  resemble  those 
in  this  action  as  to  make  its  reasoning  and  deductions  peculiarly 
valuable.    Moreover,  the  decision  in  this  case  is  so  broad  and  well 
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reasoaed  as  to  be  quoted  as  a  text-book  statement:  "Thiu,  pe^ 
SODS  injured  cannot  have  an  action  on  a  promise  by  s  vendor  of 
stock  to  protect  vendee  against  debts  owed  by  the  corporation  to 
third  parties."  (Page  on  Contracts,  sec.  1316.)  This  case 
has  been  cited  aJid  approved  in  Chicago  R.  I.  etc.  By.  Co. 
T.  City  of  Ottumwa,  112  Iowa,  300,  51  L.  B.  A.  763,  83  N.  W. 
1079;  Bird  v.  Jacobus,  113  Iowa,  194,  84  N.  W.  1063;  see, 
also,  Union  Nat.  Bank  v.  Eich,  106  Mich.  319,  64  N.  W.  339 ; 
Wolf  V.  American  Tract  Soc,  164  N.  T.  30,  51  L.  R.  A.  241,  58 
N.  E.  31;  French  v.  Yix,  143  N.  Y.  90,  37  N.  E.  612;  Messenger 
v.  Votaui,  75  Iowa,  225,  39  N.  W.  280;  CoUim  v.  Kaw  City  Mfll 
(fe  E.  Co.,  26  Okl.  641,  110  Pac.  734;  Lormard  v.  Clyde,  122  N.  Y. 
498, 10  L.  R.  A.  113,  25  N.  E.  917;  Peacock  v.  WUliama,  98  N.  C. 
324,  4  S.  E.  550. 

An  agreement  to  pay  an  existing  antecedent  debt  of  another 
may  make  the  promisor  liable  to  the  creditor  as  a  principal. 
{MeCormick  v.  Johnson,  31  Mont.  266,  78  Pac.  500,  and  cases 
cited. )     As  far  as  the  rights  of  the  creditor  are  concerned,  it  puta 
the  promisor  in  the  same  position,  as  regards  liability,  as  the 
indorser  of  the  note;  the  payee  or  holder  could  sue  them  col- 
lectively or  severally.     {Cole  Mfg.  Co.  v.  Morton,  24  Mont.  58, 
60  Pac.  587 ;  Brownlee  v.  Toung,  25  Mont.  38,  63  Pac.  798 ;  Bock- 
field  V.  First  Nat.  Bank,  77  Ohio  St.  311,  14  L.  R.  A.  (n.  s.)  842, 
83  N.  E.  392 ;  Farquhar  v.  Bigham,  16  N.  D.  106, 112  N.  W.  557.) 
But  as  between  themselves,  he  is  only  liable    secondarily  as  a 
surety,  subsequent  to  the  indorsers  before  delivery.    As  such  he 
can  proceed  against  prior  indorsers.     "A  holder  who  derives 
his  title  through  a  holder  in  due  course  and  who  is  not  himself 
a  party  to  any  fraud  or  illegality  affecting  the  instrument  has 
""  "^"  -'-'  *   of  such  former  holder  in  respect  to  all  parties  prior 
"     (Rev.  Codes,  sec.  5906;  Craig  v.  Palo  Alto  Stock 
aho,  701,  102  Pac.  393.)     A  person  who  places  his 
a  note  prior  to  delivery  is  liable  to  all  subsequent 
iv.  Codes,  sec.  5912.)     Payment  of  one  secondarily 
lot  discharge  the  debt.     (Ogden  on  Negotiable  In- 
lec    148.     Citing   Morgan   V.   Ecinteel,   7    Cranch 
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(U.  S.),  273,  3  L.  Ed.  340;  West  Boston  8av.  Bank  v.  Thompson, 
124  Mass.  506 ;  Gallon  v.  Laurence,  3  Maule  &  S.  95.) 

Messrs.  Belden  dk  De  Kalb,  and  Messrs.  H.  0.  df  S.  H.  McTntire, 
Babmitted  a  brief  in  behalf  of  Respondents;  Mr.  8.  H.  Mclntire 
arched  the  cause  orally. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

Action  by  the  plaintiff  upon  a  promissory  note  for  $5,000, 
payable  on  demand  and  executed  and  delivered  by  the  Judith 
Basin  Milling  Company  (hereafter  referred  to  as  "the  com- 
pany") to  the  Empire  Bank  &  Trust  Company,  of  Lewistown, 
Montana,  on  March  6, 1911,  and  thereafter  assigned  to  the  plain- 
tiff. Prior  to  the  execution  of  the  note  to  the  bank,  the  defend- 
ants indorsed  it  as  guarantors,  waiving  presentment,  demand, 
protest  and  notice.  The  complaint  is  in  the  usual  form,  alleg- 
ing demand  upon  the  milling  company  and  the  defendants,  and 
their  failure  to  make  payment.  The  defendants,  admitting  that 
they  had  indorsed  the  note  and  that  they  have  not  paid  it,  deny 
generally  all  the  other  allegations  of  the  complaint.  They  then 
allege  as  a  special  defense  substantially  the  following :  That  at 
the  times  mentioned  in  the  compaint  the  plaintiff  was  the  owner 
of  the  entire  capital  stock  of  the  company;  that  on  March  6, 
1911,  they  were  in  charge  of  the  business  and  affairs  of  the  com- 
pany, at  the  request  and  with  the  consent  of  the  plaintiff,  under 
an  agreement  to  purchase  from  him  the  capital  stock  thereof; 
that  it  became  necessary  for  the  company  to  borrow  the  sum  of 
money  for  which  the  note  was  executed;  that  they  guaranteed 
the  payment  thereof  as  accommodation  indorsers  solely  for  the 
benefit  of  the  company  and  at  its  request,  receiving  no  considera- 
tion whatever  therefor;  that  the  sum  received  thereon  was  used 
by  the  company;  that  the  agreement  between  the  plaintiff  and 
the  defendants  was  not  carried  out,  but  that  on  August  26,  1911, 
the  plaintiff  sold  the  entire  capital  stock  to  one  Charles  Borge- 
Bon  I  and  that  as  part  of  the  agreement  of  sale  to  Borgesou,  and 
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in  consideration  therefor  in  part,  the  plaintiff  assumed  and 
promised  to  pay  the  existing  debts  of  the  company,  including  the 
promissory  note  which  is  the  subject  of  this  action.  The  reply 
contains  statutory  denials  of  all  these  allegations,  except  that  it 
admits,  by  not  denying,  that  the  plaintiff  at  the  times  mentioned 
was  the  owner  of  all  the  capital  stock  of  the  company.  The  trial 
was  to  the  court  without  a  jury.  At  the  dose  of  plaintiff's  evi- 
dence the  defendants  moved  the  court  to  direct  a  nonsuit,  for 
that  no  cause  of  action  was  disclosed  by  the  evidence:  (1)  Be- 
cause it  appeared  that  the  plaintiff  was  the  owner  of  the  entire 
capital  stock  of  the  company,  and  therefore  that  the  debt  repre- 
sented by  the  note  was  his  individual  debt;  and  (2)  because 
under  his  contract  of  sale  to  Borgeson  he  agreed  to  assume  and 
did  assume  all  the  debts  and  liabilities  of  the  company.  The 
court  reserved  a  decision  of  the  motion.  After  the  defendants 
had  introduced  their  evidence,  the  court  sustained  the  motion 
and  directed  judgment  in  their  favor.  Plaintiff  has  appealed. 
The  evidence  discloses  the  following:  The  note  was  executed 
to  the  bank  for  money  borrowed  for  the  use  of  the  company,  and 
was  used  by  it.  At  that  time  the  defendants  were  ostensibly 
directors  of  the  company,  and  the  defendant  McCuUough  was 
acting  as  its  president.  On  August  26,  1911,  the  plaintiff  sold 
the  stock  to  Borgeson,  the  sale  being  witnessed  by  a  writing 
which,  after  stating  that  the  plaintiff  is  the  owner  of  all  the 
capital  stock  of  the  company  and  reciting  the  consideration  paid 
by  Borgeson,  contains  this  stipulation:  **Now,  therefore,  in  con- 
sideration of  the  premises  and  of  the  purchase,  of  said  capital 
stock  of  the  said  party  of  the  first  part  by  said  party  of  the  sec- 
ond part  upon  said  terms,  the  said  party  of  the  first  part,  for 
himself,  his  heirs,  and  administrators,  does  hereby  agree  to  and 
with  the  said  party  of  the  second  part  that  upon  such  sale  he 
will  turn  over  to  said  party  of  the  second  part  all  of  the  capital 
stock  of  the  said  Judith  Basin  Milling  Company,  free  and  clear 
of  all  encumbrances  of  every  kind  soever ;  that  he  will  save  the 
said  Judith  Basin  Milling  Company  harmless  from  any  debts, 
suits,  judgments,  liabilities,  or  obligations  of  any  kind  soever, 


48  Mont.]  Barnes  v.  Smith  bt  al.  315 

save  as  hereinafter  specified,  incurred  by  it  or  by  the  said  party 
of  the  first  part,  prior  to  the  transfer  of  said  capital  stock  by 
the  said  party  of  the  first  part  to  said  party  of  the  second  part, 
including  taxes  of  every  kind  whatsoever  for  the  year  1911,  and 
said  party  of  the  second  part  shall  have  immediate  possession 
of  all  premises."  Other  recitals  in  the  agreement  show  that 
the  saving  clause  in  this  stipulation  has  no  reference  to  the  note 
due  the  bank.  On  August  28  plaintiff  paid  the  bank  the  amount 
of  the  note.  It  was  thereupon  indorsed  to  him  without  recourse. 
With  reference  to  this  transaction  the  plaintiff  testified  on  his 
cross-examination,  as  follows:  *'Q.  Mr.  Barnes,  you  say  you 
bought  this  note  that  has  just  been  shown  yout  A.  Yes,  sir. 
Q.  What  was  the  purpose  of  your  buying  that  notel  A.  Well, 
it  was  against  the  milling  company,  and  when  I  sold  the  mill  I 
promised  Mr.  Borgeson,  the  man  I  sold  to,  that  I  wouldn't  allow 
any  encumbrance  to  come  against  him  or  his  interest,  and  I  had 
a  reason  for  buying  the  note  otherwise.  I  thought  probably  it 
was  due  the  bank.  I  was  interested  in  the  bank,  and  I  paid  them 
the  money  and  took  the  note,  with  the  risk  of  ever  getting  it  out 
of  Mr.  Smith.  I  see  he  had  indorsed  the  note  as  security  on  it, 
and  he  appeared  to  be  pretty  energetic,  and  I  thought  probably 
[I]  might  catch  him  some  time  and  get  the  money  out  of  him.*' 
It  does  not  appear  that  the  plaintiff  was  at  any  time  a  di- 
rector of  the  company,  nor,  if  there  were  others  besides  the  de- 
fendants, how  many  and  who  they  were;  but  it  does  appear 
that  at  the  time  the  debt  to  the  bank  was  contracted  the  plaintiff 
was  the  owner  of  the  entire  capital  stock  of  the  company,  and 
that  at  the  time  the  sale  was  made  to  Borgeson  he  was  in  control 
of  all  of  its  property.  It  also  appears  by  necessary  inference 
that  the  defendants  were  not  qualified  to  act  as  directors,  even 
by  nominal  ownership  of  stock.  It  will  be  noted,  further,  that 
the  plaintiff  agreed  to  deliver  to  Borgeson  the  immediate  pos- 
session of  the  property  belonging  to  the  company.  It  must  there- 
fore follow,  as  a  necessary  conclusion  from  the  facts  thus 
disclosed  and  the  inferences  justified  by  them,  that  the  defend- 
ants, though  acting  as  ostensible  directors,  were  in  fact  mere 
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agents  of  the  plaintiff,  and  were  conducting  the  business  of  the 
company  for  his  sole  benefit.  In  brief,  the  business,  whatever  its 
extent,  was  being  conducted  in  the  name  of  the  company,  but 
was,  in  the  ultimate  analysis  of  the  situation,  the  business  of 
plaintiff. 

What  are  the  rights  of  the  parties  in  the  premises  t  Coun- 
sel for  the  plaintiff  cites  many  authorities  which  announce  the 
rule  that  the  stockholders  are  not  liable  for  the  debts  of  the  cor- 
poration and  that  the  courts  will  not  ignore  its  existence  and 
entity,  but  will  recognize  and  preserve  it,  even  though  the  stock 
is  all  owned  by  one  person.  In  most  instances  there  is  no  doubt 
that  this  rule  aids  the  purpose  of  the  legislature  in  authorizing 
the  creation  of  corporations,  particularly  industrial  corpora- 
tions, such  as  is  the  company  here,  viz.,  to  encourage  trade  and 
industry  by  enabling  natural  persons  to  make  profitable  invest- 
ment by  availing  themselves  of  the  skill,  experience  and  personal 
fitness  of  others,  without  incurring  personal  liability  for  the  obli- 
gations incurred  in  the  management  of  the  business  of  the  cor- 
poration. So,  after  a  corporation  has  been  once  lawfully 
[1]  organized,  it  continues  to  exist  until  its  life  expires  by 
limitation,  or  it  has  been  dissolved  by  one  of  the  modes  pre- 
scribed by  the  statute.  (Rev.  Codes,  sees.  3825,  3905;  Merges 
V.  Altenhrand,  45  Mont.  355,  123  Pac.  21 ;  DaUy  v.  Marshall,  47 
Mont.  377,  133  Pac.  681.)  Its  character,  as  such,  cannot  be  in- 
quired into  collaterally  at  the  instance  of  a  private  citizen  in  a 
controversy  between  him  and  it.  Its  legal  capacity  can  be 
brought  in  question  by  the  state  only  through  its  proper  oflScer 
(Rev.  Codes,  sec.  3892),  and  for  one  of  the  causes  prescribed  by 
the  statute  (Id.,  sec.  6944).  The  rule  is  especially  applicable 
to  cases  in  which  creditors  are  seeking  to  enforce  their  claims 
against  the  corporation,  or  to  hold  the  directors  liable  for  their 
failure  to  file  their  annual  reports,  or  the  like,  when,  though  one 
director  is  the  owner  of  all  the  capital  stock,  he  has  continued 
the  business  in  the  corporate  name.  The  acquisition  of  all  of 
[2]  the  capital  stock  does  not  vest  the  owner  with  title  to  the 
corporate  property,  so  as  to  enable  him  to  maintain  an  action 
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in  replevin  for  it.  {Button  v.  Hoffman,  61  Wis.  20,  50  Am. 
Eep.  131,  20  N.  W.  667.)  The  ownership  of  the  stock  carries 
with  it  only  an  equitable  interest  in  the  property.  {Wilde  v. 
Jenkins,  4  Paige  (N.  T.),  481.)  Where  one  person,  owning  all 
[3]  the  stock,  conducts  the  business  in  the  corporate  name, 
those  who  deal  with  the  corporation  can  hold  it  liable  for  debts 
incurred  in  its  name.  {Newton  Mfg,  Co.  v.  White,  42  6a.  148; 
Louisville  Banking  Co.  v.  Eisenman,  94  Ky.  83,  42  Am.  St.  Rep. 
335,  19  L.  R.  A.  684,  21  S.  W.  531,  1049.)  In  Louisville  Gas 
Co.  V.  Kaufman,  Strauss  &  Co.,  105  Ky.  131,  48  S.  W.  434,  the 
court  of  appeals  of  Kentucky  held  that,  though  one  corpora^ 
tion  held  all  the  capital  stock  of  another  and  was  conducting 
the  business  of  the  latter  through  its  own  officers  and  directors, 
it  was  not  liable  for  the  negligence  of  the  employees  of  the  latter. 
The  text-writers  concur  in  holding  that  this  is  the  general  rule. 
(Cook  on  Corporations,  6th  ed.,  sec.  663;  Thompson  on  Corpora- 
tions, 2d  ed.,  sec.  6498.)  Even  so,  there  are  exceptional  cases 
in  which  the  courts  refuse  to  recognize  the  corporate  entity,  as 
distinguished  from  the  stockholders,  if  the  refusal  of  such  recog- 
nition is  necessary  in  order*  to  get  at  the  truth.  This  statement 
applies  especially  to  cases  in  which  the  corporation  is  used  as 
a  cloak  for  fraud,  or  to  enable  the  owner  of  the  stock  to  evade 
personal  liability  or  the  performance  of  a  public  duty.  It  has 
application,  also,  to  cases  in  which  circuity  of  action  would  other- 
wise be  necessary  to  reach  an  adjustment  of  the  rights  of  the 
parties.  It  was  said  by  the  court  of  appeals  of  New  York,  in 
Seymmr  v.  Spring  F.  C.  Assn.,  144  N.  Y.  333,  26  L.  R.  A.  859, 
39  N.  E.  365:  **The  abstraction  of  corporate  capacity  will  never 
be  allowed  to  bar  out  and  pervert  the  real  and  obvious  truth." 
And  again,  in  Anthony  v.  American  Olucose  Co.,  146  N.  Y.  407, 
41  N.  E.  23:  "We  have  of  late  refused  to  be  always  and  utterly 
trammeled  by  the  logic  derived  from  corporate  existence,  where 
it  only  serves  to  hide  or  distort  the  truth."  In  this  latter  case 
the  facts  were  that  the  Glucose  Company  had  been  formed  for 
the  purpose  of  taking  over  all  the  property  and  business  of 
several  other  corporations,  upon  an  agreement  between  the  in- 
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corporators  of  all  of  them  that  payment  for  the  transfer  should 
be  made  by  apportioning  to  the  original  stockholders  the  whole 
of  the  stock  of  the  new  corporation,  except  that  reserved  for 
use  of  the  treasury.  Stockholders  of  one  of  the  constituent 
corporations,  who  had  not  received  their  stock,  brought  an  ac- 
tion against  the  new  corporation  to  compel  its  delivery  to  them. 
The  court  sustained  the  action.  The  extent  to  which  the  courts 
will  ignore  the  corporate  entity  in  order  to  do  concrete  justice, 
w^hen  the  circumstances  require  it,  is  illustrated  by  the  follow- 
ing cases :  Cincinnati  Volksblatt  Co,  v.  Hoffmeister,  62  Ohio  St. 
189,  78  Am.  St.  Rep.  707,  48  L.  R.  A.  732,  56  N.  B.  1033 ;  Andres 
v.  Morgan,  62  Ohio  St.  236,  78  Am.  St.  Rep.  712,  56  N.  E.  875 ; 
Day  v.  Postal  Tel  Co.,  66  Md.  354,  7  Atl.  608 ;  Chicago  Union 
Traction  Co.  v.  City  of  Chicago,  199  111.  579,  65  N.  E.  470. 

Under  section  3833  of  the  Revised  Codes,  the  powers  of  a  cor- 
poration must  be  exercised  by  a  board  of  not  less  than  three  nor 
more  than  thirteen  directors,  to  be  elected  from  among  the  stock- 
holders, or,  where  there  is  no  capital  stock,  then  from  the  mem- 
bers of  the  corporation.  **  Directors  of  corporations  for  profit 
[4]  must  be  holders  of  stock  therein  in  an  amount  to  be  fixed 
by  the  by-laws,"  etc.  (Sec.  3833.)  Manifestly,  the  legislature, 
in  making  this  requirement,  intended  that  the  directors  should 
be  bona  fide  owners  of  stock;  otherwise,  the  aggregate  body 
would  be  such  only  in  name,  and  it  would  be  possible  for  a  single 
person,  through  his  own  employees  and  agents  acting  as  his 
'^ dummies,"  to  conduct  his  individual  business  under  the  guise 
of  a  corporation,  with  all  of  the  attendant  privileges  and  immuni- 
ties, and  thus  escape  personal  liability  altogether.  The  legis- 
lature did  not  intend  this  situation  to  be  possible.  The  result 
of  the  requirement  is  that,  when  the  capital  stock  passes 
[5]  into  the  hands  of  a  single  person,  the  entity  of  the  corpora- 
tion, except  so  far  as  it  is  necessary  to  protect  the  rights  of 
strangers,  who  deal  with  it  through  its  ostensible  officers  and 
agents,  is  entirely  in  abeyance,  and  its  functions  for  the  time 
being  cease.    So  it  is  held  by  the  current  of  authority.     (First 
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Nat.  Bank  of  Oadsden  v.  Winchester,  119  Ala.  168,  72  Am.  St 
Rep.  904,  24  South.  351;  Louisville  Banking  Co.  v.  Eisennum, 
supra;  Louisville  Oas  Co.  v.  Kaufman,  Strauss  &  Co.,  supra; 
Thompson  on  Corporations,  sec.  6498.)  Strangers  dealing  with 
it  while  this  condition  exists  cannot  know  of  its  internal  affairs, 
[6, 7]  and  those  who  have  made  use  of  it  for  their  own  purposes, 
though  they  act  in  good  faith,  are  estopped  to  deny  its  capacity 
or  that  they  are  its  oflScers.  (Daily  v.  Marshall,  supra.)  In 
controversies  growing  out  of  dealings  of  the  ostensible  officers 
with  the  sole  owner  of  the  stock,  however,  though  he  deals  in 
the  name  of  the  corporation,  we  think  the  corporate  entity  should 
be  ignored,  and  that  the  contract  liabilities  of  the  company  to 
them  should  be  treated  as  those  of  the  owner  of  the  stock. 

If  the  bank  were  seeking  recovery  on  the  note  which  is  the 
subject  of  this  suit,  we  think  it  should  be  treated  as  a  stranger 
to  the  corporation ;  but,  so  far  as  concerns  the  rights  of  the  plain- 
tiff and  the  defendants  inter  sese,  the  plaintiff  should  be  deemed 
the  corporation  itself,  and  as  occupying  exactly  the  relation  to 
the  defendants  as  did  the  corporation  when  they  indorsed  the 
note.  And  this  is  but  just,  because  the  company  could  not  have 
borrowed  money  without  the  plaintiff's  consent,  nor  could  the 
defendants  have  become  parties  to  the  contract,  except  as  his 
agents.  The  district  court  was  clearly  right  in  looking  at  the 
[8]  substance  of  the  transaction,  rather  than  its  technical 
aspects,  and  adjudging  the  rights  of  the  parties  accordingly. 

Counsel  for  the  plaintiff  has  devoted  considerable  space  in 
his  brief  to  a  discussion  of  the  distinction  between  a  contract 
of  indemnity  and  one  of  suretyship  and  guaranty,  and  insists 
that,  since  the  indemnity  clause  in  the  contract  of  sale  runs  to 
Borgeson  only,  only  he  or  someone  claiming  under  him  can  en- 
force it.  The  disposition  we  have  already  made  of  the  case 
renders  it  unnecessary  to  consider  the  nature  of  this  feature  of 
the  contract  Conceding  it  to  be  merely  an  agreement  to  indem- 
nify Borgeson,  it  indemnifies  him  against  a  claim  which  the 
plaintiff  cannot  enforce  against  the  company  in  any  event, 
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because  the  payment  to  the  bank  was  the  discharge  of  an  in*- 
debtedness  which,  so  far  as  concerns  the  plaintiff,  was  his  own. 
The  judgment  is  affirmed. 

Afftrtned* 

Mb.  Justice  Holloway  and  Mb.  Justice  Sankeb  concur, 

Behearing  denied  January  7,  1914. 


STATE  EX  BEL.  HILLIS,  Respondent,  v.  SULLIVAN,  County 

Tbeasubeb,  Appellant. 

(No.  3,396.) 
(Submitted  November  19,  1913.    Decided  December  13,  1913.) 

[137  Pac.  392.] 

Constitution — Rules  of  Construction — Departments  of  Govern' 
ment — Powers — District  Courts — Attendants — Appointment — 
Sheriffs — County  Commissioners. 


Constitution — ^Bulos  of  Construction. 

1.  The  state  Constitution  must  be  construed  in  tbe  light  of  the  history 
of  the  commonwealth/ the  surrounding  circumstances,  the  subject  matter 
under  consideration,  the  object  sought  to  be  attained,  as  well  as  the 
system  of  laws  in  being  at  the  time  of  its  adoption  and  continued  in 
force  by  Schedule  1  thereof. 

Same — Nature  of  Document. 

2.  The  state  Constitution  is  not  a  grant,  but  a  limitation,  of  power. 

Same — District   Courts — Attendants — Power  to   Appoint — Sheriffs — County 
Commissioners. 

3.  Heldy  that  it'  is  only  after  the  sheriff  has  refused  to  perform  the 
duties  of  court  attendant,  either  in  person  or  by  deputy  (Rev.  Codes, 
sec.  3026),  and  the  board  of  county  commissioners  has  declined  to  fur- 
nish the  district  court  with  aesistance  sufficient  for  the  transaction  of 
business  (sec.  6302),  that  a  district  judge  may  appoint  his  own  attend- 
ant, fix  his  compensation  and  compel  payment  thereof  out  of  the  public 
funds. 

Same — Departments  of  Government — Powers. 

4.  The  provision  of  section  1,  Article  IV,  state  Constitution,  dividing 
the  state  government  into  three  departments,  held,  to  mean  that  the 
powers  properly  belonging  to  one  department  shall  not  be  exercised  by 
either  of  the  others,  and  not  that  there  shaU  be  an  absolute  independ- 
ence between  them. 

Appeal  from  District  Court,  Lems  and  Clark  County;  Roy  E. 
Ayers,  Judge  of  the  Fourth  Judicial  District,  presiding. 
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Proeeediiigs  in  mandarmf^  by  the  state,  on  relation  of  W.  W. 
Hillis,  against  Stephen  Sullivan,  as  treasurer  of  Lewis  and  Clark 
county.  From  a  judgment  directing  the  issuance  of  a  peremp- 
tory writ  and  an  order  denying  a  new  trial,  defendant  appeala 
Reversed  and  remanded. 

Mr.  A.  H.  McConnell  and  Mr,  Joseph  P.  Donnelly,  submitted 
a  brief  in  behalf  of  Appellant;  Mr.  Donnelly  argued  the  cause 
orally. 

Mr.  Chas.  H.  Cooper,  for  Respondent,  submitted  a  brief  and 
argued  the  cause  orally. 

Citing  the  following  authorities  dealing  with  the  extent  and 
character  of  the  powers  granted  to  each  of  the  several  depart- 
ments of  government :  State  ex  rel,  Sam  Toi  v.  French,  17  Mont. 
54,  30  L.  R.  A.  415,  41  Pac.  1078 ;  State  v.  Camp  Sing,  18  Mont. 
128,  56  Am.  St.  Rep.  551,  32  L.  R.  A.  635,  44  Pac.  516 ;  Evers 
V.  Hudson,  36  Mont.  135,  92  Pac.  462 ;  State  ex  rel.  Peyton  v. 
Cunningham,  39  Mont.  197,  18  Ann.  Cas.  705,  103  Pac.  497; 
State  ex  rel.  Schneider  v.  Cunningham,  39  Mont.  165,  101  Pac. 
962 ;  Spratt  v.  Helena  P.  T.  Co.,  37  Mont.  60,  94  Pac.  631. 

Under  the  Constitution  the  whole  judicial  power  of  the  state 
is  vested  in  the  courts  and  officers  named,  and  the  other  depart- 
ments of  government  are  prohibited  from  assuming  to  exercise 
any  part  of  that  power.  (See  Story  on  the  Constitution,  sees. 
1591,  1592 ;  Clumdler  v.  Nash,  5  Mich.  409 ;  Van  Slyke  v.  Trem- 
pealeau  County  etc.  Ins.  Co.,  39  "Wis.  390,  20  Am.  Rep.  50; 
Oreenough  v.  Oreenough,  11  Pa.  489,  51  Am.  Dec.  567;  In  re 
Weston,  28  Mont.  207,  72  Pac.  512 ;  State  ex  rel.  Schneider  v. 
Cunningham,  supra;  Ex  parte  Towles,  48  Tex.  413 ;  Kilbourn  v. 
Thompson,  103  U.  S.  168,  26  L.  Ed.  377;  Ex  parte  Bm,  64  Cal. 
243,  30  Pac.  806.) 

The  creation  of  a  judicial  tribunal  by  the  Constitution  vests 
it  with  plenary  power  to  take  any  and  all  steps  necessary  to 
effectuate  the  purposes  of  its  creation.  {Ex  parte  State,  71 
Ala.  371',Nealis  v.  Dicks,  72  Ind.  374;  White  v.  Hughes  County, 

48  Mont.— 21 
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9  S.  D.  12,  67  N.  W.  855 ;  State  ex  rel  Boston  &  M.  Co,  v.  Clancy, 
30  Mont.  193,  76  Pac.  10 ;  State  v.  Nolle,  118  Ind.  350,  10  Am. 
St.  Rep.  143,  4  L.  R.  A.  101,  21  N.  E.  244.) 

The  power  to  select  their  assistants  and  attendants  rests  solely 
in  appellate  and  trial  courts.  {State  v.  Noble,  supra;  People 
V.  Hayne,  83  Cal.  Ill,  17  Am.  St.  Rep.  217,  7  L.  R.  A.  348,  23 
Pac.  1 ;  Ex  parte  City  of  Birrmngham,  134  Ala.  609,  59  L.  R.  A. 
572,  33  South.  13 ;  State  v.  Davis,  26  Nev.  373,  68  Pac.  689 ; 
Dahnke  v.  People,  168  111.  102,  39  L.  R.  A.  197,  48  N.  E.  137; 
In  re  Courtroom,  148  Wis.  109,  Ann.  Cas.  1913B,  98,  134  N.  W. 
490;  Belvin  v.  Richmond,  85  Va.  574,  1  L.  R.  A.  807,  8  S.  B. 
378  J  In  re  Waugh,  32  Wash.  50,  72  Pac.  710 ;  Watson  v.  Moniteau 
County,  53  Mo.  133.) 

**  Whatever  emanates  from  a  judge  as  such,  or  proceeds  from 
a  court  of  justice,  is  judicial."  (In  re  Cooper,  22  N.  Y.  67; 
Striker  v.  Kelly,  2  Denio  (N.  Y.),  323;  State  v.  Nohle,  supra; 
Board  of  Commrs.  etc.  v.  Northern  Pac.  B.  B.  Co.,  10  Mont.  420, 
25  Pac  1058.) 

MR.  JUSTICE  SANNER  delivered  the  opinion  of  the  court 

This  cause  was  presented  to  the  district  court  upon  an  agreed 
statement  of  facts,  and  judgment  was  entered  directing  that  a 
peremptory  writ  of  mandate  issue  to  the  appellant,  as  county 
treasurer  of  Lewis  and  Clark  county,  requiring  him  to  pay  to 
the  respondent  the  sum  of  $100  for  services  rendered  as  court 
attendant  for  the  month  of  June,  1913.  From  that  judgment 
and  from  an  order  denying  him  a  new  trial,  the  treasurer  has 
appealed.  The  following  are  the  material  facts :  The  Honorable 
J.  Miller  Smith  is,  and  since  January  6,  1909,  has  been,  one  of 
the  judges  of  the  first  judicial  district  of  this  state,  presiding 
over  department  No.  2.  On  January  6,  1909,  the  respondent 
was  appointed  by  Judge  Smith  as  court  attendant  in  said  de- 
partment No.  2,  and  ever  since  that  time  he  has  performed  the 
duties  required  of  him,  devoting  *'all  the  working  hours  of 
every  judicial  day  to  the  care  and  custody  of  the  courtroom,  the 
judge's  chambers,  and  all  the  books,  papers  and  other  property 
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connected  with  the  said  court  and  the  judge  thereof."  He  also 
acts  as  crier  of  said  court,  opening  and  adjourning  court,  and 
"when  the  court  is  engaged  in  the  trial  of  cases,  with  a  panel 
of  jurors  in  attendance,  takes  care  of  jurors,  under  the  usual 
oath,  and  performs  all  the  duties  required  of  bailiffs  and  court 
attendants"  in  the  district  court.  For  these  services  he  was, 
up  to  and  including  the  month  of  May,  1913,  paid  the  sum  of 
$100  per  month,  but  on  May  1,  1913,  he  received  a  notice  from 
the  board  of  county  commissioners  of  Lewis  and  Clark  county 
to  the  effect  that  from  and  after  June  1,  1913,  bailiflEs  or  court 
attendants  would  be  allowed  the  sum  of  $3  per  day  "for  those 
days  upon  which  the  jury  was  in  attendance  at  their  respective 
courts."  On  June  30,  1913,  he  made  out  his  receipt  in  the  sum 
of  $100  for  salary  as  court  attendant  for  the  month  of  June, 
1913,  and,  after  indorsement  of  approval  by  the  county  auditor, 
presented  the  same  to  the  board  of  county  commissioners;  but 
the  board  declined  to  allow  or  authorize  payment  of  such  sum 
for  the  reason  that  under  its  above-mentioned  order  there  was 
not  due  to  the  relator  to  exceed  $24  for  the  eight  days  of  June 
upon  which  a  jury  was  present  in  department  No.  2.  There- 
upon the  relator  cast  his  demand  into  the  form  of  a  verified  claim, 
in  which  he  recited  that  his  services  had  been  rendered  "at  the 
special  instance  and  request  of  the  judge  presiding,"  presented 
the  same  to  Judge  Smith  who,  on  July  3,  1913,  indorsed  it  as 
follows:  "It  is  hereby  certified  that  the  foregoing  claim  and 
account  is  correct,  and  a  proper  charge  against  the  county 
treasury  of  Lewis  and  Clark  county,  and  must  be  paid  out  of 
the  general  fund  thereof ;  and  the  treasurer  of  Lewis  and  Clark 
county  is  hereby  authorized  and  directed  to  pay  the  same."  A 
similar  order  was  on  the  same  day  entered  on  the  minutes  of  the 
court,  preceded  by  the  following  recitals:  "The  board  of  county 
commissioners  of  Lewis  and  Clark  county  not  having  provided 
a  court  attendant  for  department  No.  2  of  this  court,  and  a  court 
attendant  being  necessary  in  said  department  of  this  court  for  the 
proper  and  expeditious  transaction  of  the  business  of  this  court, 
and  the  judge  of  department  No.  2  of  this  couii;  having  hereto- 
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fore  requested  and  appointed  W.  W.  Hillis  to  act  as  court  attend- 
ant of  department  No.  2  of  this  court,  and  the  said  W.  W.  Hillis 
having  presented  his  daim  and  account  for  services,  •  •  • 
it  is  hereby  certified,'*  etc.  Notwithstanding  the  above  indorse- 
ment and  order,  the  county  treasurer  refused  and  still  refuses 
to  pay  the  respondent's  claim.  In  the  agreed  statement  of  facts 
there  appears  this  further  recital:  **That  immediately  upon  the 
qualification  of  the  sheriff  of  Lewis  and  Clark  county,  Montana, 
he  offered  to  perform  the  duties  of  court  bailiff  as  required  of 
him  under  the  statute,  and  has  ever  since  been  willing,  and  is 
now  willing,  to  perform  such  duties  specified  in  the  statute ;  but 
the  court  objected,  as  the  relator  herein  had  been  and  is  now 
performing  such  services." 

Briefly  stated,  the  position  of  the  appellant  is  that  by  the 
statute  it  is  made  the  duty  of  the  sheriff  to  attend  upon  the  dis- 
trict court,  act  as  crier  thereof,  call  the  parties,  witnesses,  and 
all  other  persons  bound  to  appear,  and  make  proclamation  of  the 
opening  and  adjournment  of  court,  and  of  any  other  matter 
under  its  direction  (Rev.  Codes,  sees.  3010,  3026) ;  that  by  the 
statute  the  board  of  county  commissioners  is  charged  primarily 
with  the  care  of  the  property  and  the  disbursement  of  the  funds 
of  the  county,  and  upon  them,  in  the  first  instance,  is  imposed 
the  duty  of  furnishing  suitable  rooms,  attendants,  etc.,  for  the 
district  court  (Rev.  Codes,  sees.  2894,  6302) ;  that  if  the  board 
shall  fail  to  furnish  suitable  rooms,  attendants,  etc,  the  court 
may  direct  the  sheriff  to  procure  them,  and,  when  so  procured, 
the  expense  thereof,  certified  by  the  judge,  is  a  proper  charge 
upon  the  county  (Rev.  Codes,  sec.  6302) ;  and  that  if  the  court 
has  any  power  to  appoint  an  attendant  to  perform  the  service 
required  of  the  respondent,  to  fix  his  compensation,  and  make  it 
a  county  charge  payable  without  the  assent  of  the  board,  such 
power  can  only  be  exercised  upon  and  during  necessity,  and 
after  the  failure  or  refusal  of  the  sheriff  to  perform  such  ser- 
vice, or  that  of  the  board  to  furnish  the  same. 

On  behalf  of  respondent  we  are  favored  with  an  elaborate  and 
able  brief,  devoted  to  the  demonstration  of  the  following  propo- 
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fidtions:  That  by  the  Constitution  of  this  state  the  powers  of 
government  are  divided  into  three  distinct  departments:  The 
legislative,  the  executive  and  the  judicial ;  that  no  person  or  col- 
lection of  persons  charged  with  the  exercise  of  powers  properly 
belonging  to  one  of  these  departments  can  lawfully  exercise  any 
powers  properly  belonging  to  either  of  the  others,  save  as  ex- 
pressly authorized  by  the  Constitution ;  that  the  whole  judicial 
power  of  the  state  is  vested  by  the  Constitution  in  the  judicial 
department,  of  which  the  district  court  is  an  integral  part ;  that 
the  district  court  is  a  court  of  record  and,  as  the  one  court  of 
general  original  jurisdiction  in  this  state,  is  vested  with  all  the 
IK>wers  necessarily  incident  to  the  full  and  free  exercise  of  all 
its  functions,  save  as  limited  by  the  Constitution;  that  in- 
cluded in  these  powers  is  the  right  to  appoint  its  own  attend- 
ants whenever  necessary,  and  to  itself  determine  the  necessity 
in  every  case ;  that  included  in  the  right  to  appoint  is  the  right 
and  power  to  fix  their  compensation.  As  a  conclusion  from  these 
postulates,  it  is  contended  that  the  district  judge  was  authorized 
to  appoint  the  respondent,  to  impose  upon  him  the  duties  which 
he  has  performed,  to  fix  his  compensation,  and  to  make  it  a 
liquidated  charge  upon  the  county,  without  regard  to  the  neglect 
or  default  of  either  the  board  or  the  sheriff  in  the  premises.  We 
should  be  loath  indeed  to  question  any  of  the  above  propositions; 
but  we  think  that,  properly  understood,  they  make  for  a  con- 
clusion quite  different  from  that  for  which  the  respondent  con- 
tends. 

''It  is  an  elementary  rule,"  said  this  court  in  State  ex  rel. 
McOowan  v.  Sedgmck,  46  Mont.  187,  127  Pac.  94,  ''that 
[1]  Constitutions  are  to  be  construed  in  the  light  of  previous 
history  and  the  surrounding  circumstances."  The  framers  of 
our  Constitution  spoke  in  general  terms,  and  their  intention  is 
to  be  ascertained  not  merely  from  the  language  used,  but  "in 
the  light  of  our  history,  the  surrounding  circumstances,  the  sub- 
ject matter  under  consideration,  and  the  object  sought  to  be  at- 
tained." (Northern  Pac.  Ry,  Co.  v.  Mjelde,  ante,  p.  287,  137 
Pac.  386.)     Our  Constitution  uses  many  terms  that  it  does  not 
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define,  provides  for  many  offices  the  duties  of  which  it  does  not 
prescribe.  **In  judging  what  it  means,  we  are  to  keep  in  mind 
that  it  is  not  the  beginning  of  law  for  the  state,  but  that  it  as- 
sumes  the  existence  of  a  well-understood  system  which  is  still 
to  remain  in  force  and  be  administered,  but  under  such  limita- 
tions and  restrictions  as  that  instrument  imposes."  (Cooley's 
Const.  Limitations,  7th  ed.,  p.  94;  Constitution  of  Montana, 
Schedule  1  j  Wastl  v.  Montana  Union  By.  Co.,  24  Mont.  159,  61 
Pac.  9.) 

When  the  Constitution  was  adopted,  "the  previous  history" 
of  this  community,  **the  well-understood  system"  then  in  use, 
included  a  political  organization  of  more  than  twenty  years' 
standing,  which  was  republican  in  form,  constitutional  in  char- 
acter, and  broadly  resembled  in  all  but  complete  autonomy  the 
scheme  of  government  with  which  we  are  familiar.  Then,  as 
now,  the  common  law  was  *'the  law  and  rule  of  decision,"  save 
as  affected  by  legislation.  There  was  also  an  extensive  body  of 
statute  law,  all  of  which  was  continued  in  force  except  where 
inconsistent  with  the  Constitution.  (Schedule,  sec.  1.)  And 
there  were  such  instrumentalities  of  government  as  district 
courts,  sheriffs  and  county  commissioners.  These  instrumentali- 
ties were  continued  by  the  Constitution — the  district  court  with 
an  expression  of  its  general  jurisdiction  only,  the  sheriff  and 
county  commissioners  without  any  definition  whatever.  The 
[2]  Constitution  is  not  a  grant,  but  a  limitation,  of  power 
{Northern  Pac.  By,  Co,  v.  Mjelde,  supra;  In  re  Beck's  Estate, 
44  Mont.  561,  121  Pac.  784,  1057),  and  it  is  manifest  from  its 
text  that  as  to  all  unexpressed  duties  and  powers — whether  of 
the  district  court,  the  sheriff,  or  the  county  commissioners — ^the 
convention  that  framed  and  the  people  who  adopted  it  had  in 
view  these  offices,  as  they  were  commonly  known,  as  possessing 
the  attributes  and  authority  which  had  theretofore  been  declared 
by  the  written  and  the  unwritten  law,  and  which  **  were  shadowed 
forth  and  symbolized  by  their  names."  (French  v.  State,  '52 
Miss.  759  J  King  v.  HmUer,  65  N.  C.  603,  609,  6  Am.  Rep.  754; 
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Warner  v.  People,  2  Denio  (N.  Y.),  272,  43  Am.  Dec.  740;  State 
ex  rel,  Kennedy  v.  Brunst,  26  Wis.  412,  7  Am.  Rep.  84.) 

Under  the  Organic  Act,  the  district  court  was  a  tribunal  of 
grave  dignity ;  in  it  and  the  supreme  court  of  the  territory'  were 
vested  all  the  jurisdiction  formerly  possessed  by  the  superior 
common-law  courts  of  England  {Territory  v.  Flowers,  2  Mont. 
531),  together  with  that  of  chancery  (Zimmerman  v.  Zimmer- 
man, 7  Mont.  114,  14  Pac.  665) ;  and  doubtless  it  was  clothed 
with  all  the  power  and  authority  necessary  to  render  its  juris- 
diction effective.  It  is  by  no  means  clear,  however,  that  the 
superior  common-law  courts  of  England  were  wont  to  assert  or 
claim  the  right  in  limine  to  select,  and  fix  the  compensation  of 
their  own  attendants,  without  reference  to  other  agencies  of  gov- 
emment.  Certainly  this  was  not  the  case  when  the  judges  of 
these  courts  were  holding  the  assizes,  for  we  read  that  of  old 
it  was  incumbent  upon  the  sheriff  **to  meet  the  judges  on  their 
progress  through  their  circuits,  usually  upon  the  borders  of  the 
county,  escort  them  to  the  assize  town  with  much  display  and 
antique  ceremonial,  procure  for  them  suitable  quarters,  attend 
them  with  his  undersheriff  and  a  sufficient  corps  of  deputies  and 
bailiffs  during  their  settings,  and  at  the  close  of  the  term  speed 
the  parting  guests  with  the  like  demonstrations  of  respect  with 
which  they  were  welcomed."  (Murfree  on  Sheriffs,  sec.  425.) 
This,  doubtless  with  some  abatement  of  the  fanfare,  it  is  still 
his  duty  in  England  to  do  (25  Halsbury  Laws  of  England, 
p.  805,  sec.  1391) ;  but  these  attendants  were  always  servants  of 
the  sheriff,  and  for  their  conduct  and  compensation  he  was  an- 
swerable. (1  Blackstone,  pp.  339,  347.)  In  general,  the  com- 
mon-law relations  of  the  courts  to  the  sheriff  have  been  preserved 
in  the  United  States.  In  the  absence  of  statute  to  the  contrary, 
the  office  of  sheriff  imports,  and  always  has  imported,  that  he  is 
the  executive  arm  of  the  district  court,  that  it  is  both  his  duty 
and  his  privilege  to  attend  upon  its  sessions,  either  in  person 
or  by  deputy,  to  act  as  the  crier  of  the  court,  to  execute  the 
lawful  orders  of  the  court,  and  to  furnish  the  court,  when  no 
other  provision  has  been  made^  such  apartments,  appliances  and 
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attendants  aa  the  court  may  require  for  the  transaction  of  its 
business.  (Murfree  on  Sheriffs,  Chap.  10;  In  re  Court  Officers, 
3  Pa.  Dist.  B.  196 ;  Mercer  County  Commrs.  v.  Patterson,  2  Bawie 
(Pa.),  106.) 

An  examination  of  the  yarious  statutes  of  the  territory  which 
are  pertinent  to  this  controversy  unmistakably  evinces  that  such 
was  the  relation  of  the  district  court  to  the  dieriff  for  the  en- 
tire period  from  the  Organic  Act  to  the  Constitution.  ''The 
sheriff,  in  person  or  by  his  undersheriff  or  deputy,  shall  •  •  • 
attend  upon  the  several  courts  of  record,  in  his  county."  (Ban- 
nack  Statutes,  p.  511,  sec.  7;  Codified  Statutes  1872,  p.  445, 
sec.  58;  Eev.  Stats.  1879,  p.  492,  sec.  404;  Comp.  Stats.  1887, 
Gen.  Laws,  sec.  855.)  ''If  a  room  for  holding  the  court  be  not 
provided  by  the  county,  together  with  attendants,  etc.,  suitable 
and  sufficient  for  the  transaction  of  business,  the  court  may  di- 
rect the  sheriff  to  provide  such  room,  attendants,  etc,  and  the 
expense  shall  be  a  county  charge."  (Bannack  Statutes,  p.  137, 
sec.  476;  Codified  Statutes  1872,  p.  161,  sec.  623;  Bev.  Stats. 
1879,  p.  168,  sec.  683;  Comp.  Stats.  1887,  p.  243,  sec.  703.) 

So,  too,  the  functions  of  the  county  commissioners  were  well 
known  when  our  Constitution  was  adopted.  Theii  and  during 
the  whole  territorial  regime  the  county  commissioners  were  three 
in  number  in  each  county ;  they  constituted  a  board ;  as  a  board 
they  represented  the  county,  were  the  custodians  of  its  prop- 
erty, and  the  managers  of  its  business  and  concerns ;  they  were 
charged  with  the  exercise  of  its  powers,  including  the  making 
of  contracts  and  the  incurring  of  expense.  It  was  their  special 
duty  to  examine,  settle  and  allow  all  accounts  chargeable  against 
the  county,  and  they  were  the  only  agency  through  which  the 
county  coujd  perform  the  duties  imposed  upon  it.  (Bannack 
Statutes,  pp.  499-501 ;  Codified  Statutes  1872,  pp.  434,  435 ;  Bev. 
Stats.  1879,  pp.  479-481;  Comp.  Stats.  1887,  pp.  842-844.) 

With  these  relations,  then,  the  district  courts,  the  sheriffs, 
and  the  county  commissioners  passed  from  territorial  to  consti- 
tutional agencies  of  government;  the  district  courts  having  no 
more  power  to  secure  attendants  than  they  had  to  secure  rooms. 
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Could  the  district  judge  have  hired  a  courtroom  at  the  expense 

of  the  county  without  regard  to  whether  suitable  provision  had 

* 

[3]  already  been  madel  The  Code  provisions  now  in  force  and 
relied  on  by  appellant  (sees.  2894,  3010,  3026,  6302,  Rev.  Codes) 
merely  declare  relations  which  have  always  existed.  These  stat- 
utes cannot  be  effectively  assailed  as  invasions  of  the  inherent 
I)ower  of  the  court,  because  the  power  of  the  court,  as  organized 
by  the  Constitution,  did  not  include  the  right  to  appoint  at- 
tendants without  prior  recourse  to  the  sheriff  and  to  the  county. 
The  very  conception  of  inherent  power  carries  with  it  the  impli- 
cation that  its  use  is  for  occasions  not  provided  for  by  established 
methods.  When  we  say  that  it  is  primarily  the  duty  and  right 
of  the  sheriff,  either  in  person  or  by  deputy,  to  perform  all  the 
duties  for  which  an  attendant  upon  the  district  court  may  be  had 
•at  public  expense,  that  if  additional  attendants  are  required  the 
county  through  its  board  of  commissioners  shall  furnish  them, 
that  if  the  county  fail  in  that  regard  the  court  may  procure  them 
through  the  sheriff,  we  express  the  normal  situation,  the  orderly 
method  which  must  be  observed  so  long  as  it  is  adequate  in  re- 
sults. When,  however,  these  methods  fail  and  the  court  shall 
determine  that  by  observing  them  the  assistance  necessary  for 
the  due  and  effective  exercise  of  its  own  functions  cannot  be  had, 
or  when  an  emergency  arises  which  the  established  methods  can- 
not or  do  not  instantly  meet,  then  and  not  till  then  does  occa- 
sion arise  for  the  exercise  of  the  inherent  power.  {Los  Angeles 
V.  Superior  Court,  93  Cal.  380,  28  Pac.  1062;  County  of  San 
Joaquin  v.  Buddy  96  Cal.  47,  30  Pac.  967.) 

•Neither,  in  our  opinion,  is  it  necessary  for  the  preservation 
of  judicial  independence  that  the  district  court  should  have  the 
power  to  appoint  its  own  attendants,  fix  their  compensation,  and 
compel  payment  out  of  the  public  funds,  without  recourse  to  the 
sheriff,  who  is  paid  for  that  service,  or  to  the  county  commis- 
sioners, who  are  charged  with  the  supervision  of  county  expend- 
itures. The  court  is  entitled  to  trustworthy  and  competent 
attendants  as  needed;  it  is  not  obliged  to  accept  any  other;  it 
may  procure  such  service  if  the  sheriff  does  not,  or  the  board 
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will  not,  supply  it.  How,  then,  can  its  independence  be  en- 
dangered when  the  remedy  is  in  its  own  hands  t  The  most  im- 
portant of  all  its  ministerial  officers  is  the  clerk,  with  whose 
selection  it  has  nothing  to  do;  if  a  vacancy  occurs  in  that  office 
it  is  filled  by  appointment,  not  of  the  judge,  but  of  the  county 
[4]  commissioners.  The  separation  of  the  government  into 
three  great  departments  does  not  mean  that  there  shall  be  ''no 
common  link  of  connection  or  dependence,  the  one  upon  the  other 
in  the  slightest  degree"  (1  Story's  Commentaries  on  the  Con- 
stitution, sec.  525) ;  it  means  that  the  powers  properly  belonging 
to  one  department  shall  not  be  exercised  by  either  of  the  others 
(Constitution,  Art.  IV,  sec.  1).  There  is  no  such  thing  as  ahso- 
lute  independence.  The  governor,  may  recommend  or  veto  legis- 
lation, and  he  may  fill  vacancies  occurring  on  the  bench  of  this 
court  or  of  the  district  court.  The  legislature  may  increase 
the  number  of  judges  in  any  district,  it  may  prescribe,  as  it 
has  prescribed,  the  entire  scheme  of  pleading  and  practice  by 
which  rights  are  asserted  and  wrongs  redressed  in  the  courts, 
and  it  may  impose  additional  duties  upon  certain  executive  offi- 
cers. The  judiciary  may  set  aside  Acts  of  the  legislature  that 
are  clearly  unconstitutional,  and  it  may  coerce  the  executive 
into  the  performance  of  ministerial  duties.  The  protection  of 
the  judicial  department  from  encroachment  is  not  to  be  sought 
in  extravagant  pretensions  to  power,  but  rather  in  a  firm  main- 
tenance of  its  own  clear  authority  coupled  with  "a  frank  and 
cheerful  concession  of  the  rights  of  the  co-ordinate  departments." 
(People  ex  rel.  Smith  v.  Judge,  17  Cal.  548.) 

But  it  is  insisted  that  under  the  decision  of  this  court  in  State 
ex  rel,  Schneider  v.  CunningJiam,  39  Mont.  165,  101  Pac.  962, 
this  appeal  must  be  determined  in  favor  of  the  respondent.  Mr. 
Schneider  was  the  appointee  of  this  court  to  an  office,  that  of 
stenographer,  which  had  not  been  formally  created  by  legislative 
Act  but  had  arisen  out  of  the  necessities  of  this  court ;  the  legis- 
lature had  from  session  to  session,  however,  made  appropriations 
to  pay  for  the  services  rendered  therein ;  the  question  presented 
was  whether,  after  the  legislature  had  made  an  appropriation 
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of  $200  per  month  in  that  behalf,  the  state  board  of  examiners 
were  vested  with  the  authority  to  say  that  the  appointee  of  this 
court  was  not  entitled  to  the  compensation  thus  provided.  The 
right  claimed  by  the  board  of  examiners  was  absolute  and  uncon- 
ditional ;  but  we  held  that  the  power  vested  by  the  Constitution 
in  that  board  **to  examine  all  claims  against  the  state,  except 
salaries  or  compensatiou  of  oflScers  fixed  by  law,"  did  not  au- 
thorize it  to  deny  to  the  stenographer  of  this  court  the  com- 
pensation for  which  the  legislature  had  provided;  nor  was  it 
authorized  by  section  262,  Revised  Codes,  to  grant  this  court  per- 
mission to  employ  a  stenographer,  since  that  implied  the  right 
to  withhold  such  permission  and  thus  disable  the  court  or  seri- 
ously hamper  it  in  the  discharge  of  its  duties.  We  said:  **The 
legislature,  recognizing  the  fact  that  the  court  has  the  power 
by  which  it  may  supply  its  own  necessities,  enacted  section  6248 
of  the  Revised  Codes.  •  •  •  In  case  no  provision  had  been 
made  for  a  stenographer,  there  would  have  been  furnished  by  this 
section  a  mode  by  which  one  could  have  been  secured,  as  well 
as  the  power  to  fix  and  order  his  compensation  paid.  This  pro- 
vision indicates  recognition  on  the  part  of  the  legislature  of  the 
necessity  that  this  court  should  be  free  from  any  control  in  the 
selection  of  its  assistants  in  case  the  legislature  should  itself 
have  failed  to  make  suitable  provision  for  them."  There  is 
nothing  in  the  Schneider  Case  to  conclude  us  upon  any  of  the 
questions  now  presented,  for  the  power  of  the  district  court  to 
appoint  its  own  .assistants  in  any  event  is  not  assailed.  It  is  the 
exercise  of  that  power  without  the  necessity  therefor  appearing. 
The  relator  at  bar  was  appointed  by  the  district  court  to  render 
a  service  which  by  statute  and  by  the  common  law  it  was  the 
right  and  duty  of  the  sheriff  to  render,  or  of  the  county  to 
■  supply.  He  was  appointed  ex  gratia,  without  recourse  to  the 
mode  prescribed  by  law  and  without  anything  to  indicate  that 
such  recourse  would  be  unavailing.  He  has  been  kept,  not  out 
of  the  necessities  of  the  court,  so  far  as  the  record  discloses,  but 
in  spite  of  the  sheriff's  offer  to* render  all  the  attendance  for 
which  public  moneys  may  be  paid.    His  compensation  has  been 
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fixed  by  fhe  digtrict  judge  without  referenee  to  legidation,  and 
has  been  ordered  paid  out  of  funds  for  the  expenditure  of  which 
the  board  of  county  commissionerB  is  primarily  responsible.  To 
state  the  instant  case  is  to  state  its  necessary  conclusion,  viz., 
that  the  service  of  the  respondent  covered  by  his  claim  was  with- 
out authoritative  warrant.  Therefore,  his  claim,  though  audited 
by  the  judge,  is  not  a  liquidated  charge  against  the  county,  and 
therefore  the  appellant  cannot  be  compelled  to  pay  it. 

The  judgment  below  is  reversed  and  the  cause  remanded,  with 
directions  to  dismiss  the  proceeding. 

Reversed  and  remanded. 

Mb.  Chdef  Justicb  Bbamtlt  and  Mb.  Justicb  Hollowat 
concur. 


SMITH,  Respondent,  v.  ZIMMEB,  Appellant. 

(No.  3,318.) 
(Sabmitted  Norember  21,  1913.    Decided  Deeember  16,  1913.) 

[137  Pae.  538.] 

Personal  Injuries — Defective  Highways — Road  Supervisors — 
Liability  for  Neglect  of  Duty — Instructions — Cross-examina- 
Hon. 

Highways — ^Defects   in — Boad   SuperTisora — Duty   to  Warn — Liability   for 
Injuries. 

1.  Where  a  road  supervisor,  though  promptly  advised  of  a  washout  in 
his  district,  omitted  for  a  period  of  about  five  months  to  provide  a 
4)arTier  or  give  warning  of  any  kind,  as  a  result  of  which  plaintiff, 
unaware  of  the  defect  and  unable  to  see  it  while  driving  along  the  road 
at  night,  was  injured,  the  former  was  prima  facie  liable  to  the  latter  in 
damages, 

Same — Proper  Cross-examination. 

2.  A  party  may  not  complain  of  questions  on  cross-examination,  the 
door  to  which  he  himself  opened  by  his  direct  examination  of  the  wit- 
ness. 

Same — Duty  of  Boad  Supervisors — Instructions — ^Proper  Befusal. 

8.  It  being  the  duty  of  road  supervisors,  in  the  absence  of  funds  to 
repair  a  defect  in  a  public  road,  to  give  suitable  warning,  or,  if  neces- 
sary, to  barricade  the  defective  portion,  an  instruction  which  would  havo 
told  the  jury  that  such  an  officer  was  not  liable  for  personal  injuries 
occasioned  by  a  washout  if  funds  were  not  ftvailaUe  for  repair  work 
was  properly  refused* 
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Appeal  from  District  Court,  Lewis  and  Clark  County;  J. 
Miller  Smith,  Judge. 

Action  by  G.  W.  Smith  against  Henry  Zimmer.  Judgment 
for  plaintiff,  and  defendant  appeals  from  it  and  an  order  deny- 
ing his  motion  for  new  trial.    Affirmed. 

Messrs.  A.  P,  Heywood  and  Homer  0.  Murphy,  for  Appellant, 
submitted  a  brief ;  Mr.  Murphy  argued  the  cause  orally. 

It  has  been  universally  held  by  the  courts  of  every  jurisdic- 
tion that  a  lack  of  funds,  or  means  of  procuring  them,  with 
which  to  perform  a  duty  enjoined  by  law  is  an  absolute  defense 
to  an  action  against  a  public  officer  for  the  nonperformance  of 
such  duty ;  that  having  such  funds  or  a  means  to  procure  them 
is  always  a  condition  precedent  to  any  liability  for  failure  to 
perform  such  duty.  (Mechem  on  Public  Officers,  sec.  701; 
Elliott  on  Roads  and  Streets,  2d  ed.,  sec.  863 ;  Batdorff  v.  Oregon 
City,  53  Or.  402,  18  Ann.  Cas.  287,  100  Pac.  937,  940;  Hines  v. 
City  of  Lockport,  50  N.  T.  236 ;  Clapper  v.  Town  of  Waterford, 
131  N.  Y.  382,  30  N.  E.  240;  Merritt  v.  McNally,  14  Mont.  228, 
241,  36  Pac.  44 ;  Taylor  v.  Manson,  9  Cal.  App.  382,  99  Paq.  410 ; 
Oarlijvghouse  v.  Jacobs,  29  N.  T.  297,  303;  see,  also.  Smith  v, 
Zimmer,  45  Mont.  282,  125  Pac.  420.) 

But  it  was  contended  in  the  court  below  that  inasmuch  as  ap- 
pellant did  have  funds  in  his  hands  at  a  time  subsequent  to  the 
date  of  the  washout  at  the  point  where  the  accident  occurred, 
but  used  such  funds  elsewhere  in  his  district,  he  is  liable  in  this 
action.  However,  without  regard  to  these  considerations  the 
authorities  with  practical  unanimity  hold  that  where  funds  on 
hand  are  insufficient  to  make  all  the  repairs,  a  road  supervisor 
is  not  liable  for  an  error  in  judgment  in  expending  them  in  one 
place  when  another  as  a  fact  stood  in  greater  need.  (See  Oar- 
linghoiise  v.  Jacobs;  Taylor  v.  Manson,  supra.) 

It  was  also  contended  by  respondent  in  the  lower  court  that 
section  1372  of  the  Revised  Codes  imposed  a  duty  upon  the  road 
supervisor  to  remove  any  obstruction  and  repair  any  damage 
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to  the  roads  in  his  district,  without  regard  to  the  other  provi- 
sions of  the  statute  relating  to  available  funds  or  directions  from 
the  board  of  county  commissioners.  But  this  contention  is  un- 
tenable for  the  reason  that  these  various  sections  of  the  Codes, 
relating  to  the  duties  of  road  supervisors,  were  all  passed  at 
the  same  time  and  are  parts  of  an  Act  to  establish  a  uniform 
law  governing  highways  in  this  state;  consequently  they  must, 
under  familiar  principles,  be  read  and  construed  together.  (See 
People  ex  rel.  Everett  v.  Ulster  County  Board  of  Supervisors, 
93  N.  Y.  397;  Clapper  v.  Town  of  Water  ford,  supra,)  While 
section  1372  does  permit  a  road  supervisor  to  call  out  certain 
persons  within  his  district  in  cases  of  emergency,  it  is  evident 
that  this  can  only  be  done  under  the  limitations  laid  upon  such 
supervisors  by  sections  1360-1364;  that  is  to  say,  when  he  has 
funds  of  the  county  available  to  him  out  of  which  such  persons 
can  be  compensated.  (See  Walnut  Township  v.  Heth^  9  Kan. 
App.  498,  59  Pac.  289.)  If  the  people  ordered  out  by  a  road 
supervisor,  in  pursuance  of  this  section,  refuse  to  respond,  the 
most  that  the  supervisor  could  do  would  be  to  have  them  prose- 
cuted for  such  refusal.  A  supervisor  could  not  contract  for 
such  work  as  may  be  necessary  to  repair  such  a  defect,  nor  could 
he  incur  any  expense  in  making  such  repairs,  or  earn  any  com- 
pensation for  his  labors  incident  thereto,  if,  in  so  doing,  he 
exceeded  the  apportionment  provided  for,  or  the  limitations  im* 
posed  upon  him,  by  sections  1364  to  1369. 

In  view  of  the  statute,  supra,  if  the  appellant  had  proceeded 
with  repairs  on  the  highways  in  his  district  and  disbursed 
moneys,  or  incurred  an  indebtedness,  or  earned  an  amount  as  bis 
own  compensation,  he  could  not  have  recovered  from  the  county 
any  part  of  the  same  that  exceeded  the  apportionment  to  his 
district,  or  that  was  in  violation  of  the  order  of  the  board  of 
county  commissioners  received  by  appellant  under  date  of 
March  13,  1909.  His  work  and  disbursements  would  have  been 
those  of  a  volunteer  {Flynn  v.  Eurd,  118  N.  Y.  19,  22  N.  E. 
1109)  ;  and  as  to  voluntary  payments  see  the  recent  case  of 
Penwell  v.  Flickinger,  46  Mont.  526,  129  Pac.  323. 
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Messrs.  Walsh,  Nolan  &  Scallon,  for  Respondent,  submitted 
a  brief;  Mr,  C.  B.  Nolan  argued  the  cause  orally. 

MR.  JUSTICE  SANNER  delivered  the  opinion  of  the  court. 

The  respondent,  plaintiff  below,  while  driving,  on  the  night  of 
October  11,  1909,  upon  what  is  known  as  the  Elk  creek  road — 
a  public  highway  in  road  district  No.  1,  Lewis  and  Clark  county 
— ^was  precipitated  into  an  unguarded  washout,  and  sustained 
personal  injuries.  To  recover  damages  for  such  injuries,  he 
brought  this  action  against  the  appellant,  who  was  supervisor  of 
district  No.  1,  and  also  against  the  persons  who  were  at  that 
time  county  commissioners  of  Lewis  and  Clark  county,  ground- 
ing his  action  upon  negligent  failure  to  repair  and  negligent 
failure  to  warn  the  public  of  the  danger.  In  consequence  of  the 
decision  of  this  court  upon  a  former  review  of  this  case  {Smith 
V.  Zimmer,  45  Mont.  282,  125  Pac.  420),  the  county  commis- 
sioners  ceased  to  be  defendants,  and  the  action  proceeded  against 
the  supervisor  alone.  The  trial  was  to  the  court,  with  a  jury, 
who,  by  their  verdict,  awarded  the  respondent  damages  in  the 
sum  of  $2,000.  Judgment  upon  the  verdict  was  duly  en- 
tered, and,  from  that  judgment,  as  well  as  from  an  order  denying 
appellant's  motion  for  new  trial,  these  appeals  are  prosecuted. 

So  far  as  the  liability  of  appellant  is  concerned,  the  facts 
disclosed  by  the  present  record  do  not  substantially  differ  from 
those  stated  in  the  former  decision  by  this  court.  Further  refer- 
ence to  them,  therefore,  need  not  be  made,  save  to  add  that  the 
[1]  evidence  shows  the  washout  to  have  occurred  early  in  June, 
1909;  that  appellant  was  promptly  advised  of  it;  that  he  pro- 
vided no  barrier  or  warning  of  any  kind;  that  the  respondent 
did  not  know  of  the  washout ;  and  that  he  could  not  see  it  at  the 
time  he  was  injured.  In  the  former  decision  we  said:  ** Under 
the  facts  appearing  in  the  evidence,  a  prima  facie  case  of  lia- 
bility is  made  against  the  defendant  Zimmer  for  failure  to  make 
the  repairs  by  removing  the  obstruction,  or,  in  case  he  could  not 
do  so,  for  failure  to  warn  the  public  of  the  existing  condition. 
•    •    •    At  the  trial    •    •    •    the  defendants  may  be  able  to 
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sliow  that  tlie  conditions  were  such  that,  with  the  means  at  their 
disposal,  they  were  unable  to  make  the  necessary  repairs;- 
•  •  •  but  even  this  would  not  excuse  the  omission  to  take 
suitable  measures  to  give  notice  of  the  obstruction  or  to  provide 
suitable  barriers  to  prevent  a  traveler  from  being  injured  by  it, 
if  the  facts  show  that  such  was  the  case." 

Sixteen  errors  are  assigned  presenting  these  questions,  which 
we  answer  in  their  order : 

1.  Whether  two  certain  questions  in  the  cross-examination  of 
the  witness  Doty  were  properly  permitted.  We  think  they  were 
[2]  properly  permitted,  because  the  door  was  opened  for  them 
in  the  direct  testimony  of  this  witness. 

2.  Whether  certain  instructions  proposed  by  appellant  should 
have  been  given.  We  think  not.  These  instructions  proceed 
[3]  on  the  theory  that  exoneration  of  the  appellant  would  fol- 
low if  his  failure  to  repair  was  due  to  lack  of  funds ;  they  ignore 
the  fact  that,  under  the  former  decision  of  this  case,  it  was  the 
appellant's  duty,  regardless  of  funds,  to  suitably  warn  the  public, 
and,  if  necessary  in  the  exercise  of  due  care,  to  barricade  the 
washout. 

8.  Whether  certain  instructions,  given  at  the  instance  of  re- 
spondent, were  justified.  We  think  they  were  justified  by  the 
former  decision  of  this  case^  All  of  them  may  not  have  been 
necessary;  but  objection  was  not  made  upon  the  ground  of  repeti- 
tion. 

4.  Whether  the  appellant's  motion  to  direct  a  verdict,  and  his 
later  motion  for  a  new  trial,  should  have  been  sustained.  We 
are  not  favored  with  any  argument  directed  specifically  to  the 
denial  of  these  motions;  but  the  testimony  presented  a  case  for 
the  jury,  under  the  former  decision  of  this  court.  The  record 
does  not  disclose  that  any  imperative  reason  was  presented  to 
the  district  court  for  granting  a  new  trial. 

The  judgment  and  order  overruling  the  motion  for  new  trial 

are  therefore  affirmed.  ^^        , 

Ajjirmed, 

Mr.  Chief  Justice  Brantlt  and  Mb.  Justice  Hollowat 
concur. 
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GOLDSMITH,  Executor,  Appellant,  v.  MURRAY,  Rfr 

SPONDENT. 

(No.  3,317.) 
(Submitted  November  21,  1913.    Decided  December  16,  1913.) 

[138  Pac.  187.] 

Partnership — Actions — Theory  of  Case — Conclusiveness  on  Ap- 
peal. 

PlEirtnership— Actions  at  Law  Between  Members — ^When  not  Maintainable. 

1.  One  partner  cannot^  prior  to  a  settlement  and  accounting,  sue  hifl 
copartner  at  law  with  reference  to  partnership  transactions. 

Same — Appeal — Theory  of  Case — CoDclusiveness. 

2.  Under  the  rule  that  a  party  will  be  held  bound  on  appeal  bj  the 
position  assumed  by  him  in  the  trial  of  his  case  in  the  district  court, 
where  an  action  concerning  dealings  between  former  partners,  brought 
after  settlement  of  the  partnership  affairs,  was  tried  as  one  at  law,  with 
the  apparent  consent  of  appellant,  he  was  not  in  a  position  to  assert 
that  it  should  be  reviewed  as  a  suit  in  equity  for  an  accounting. 

Appeal — Conflicting  Evidence — Judgnient — AfSrmance. 

3.  In  an  action  at  law  tried  by  the  court  without  a  jury,  the  evidence 
introduced  in  which  was  conflicting,  it  was  the  exclusive  privilege  of 
the  trial  judge  to  determine  the  credibility  of  the  witnesses,  and  its 
finding,  reviewed  on  motion  for  new  trial  and  attacked  for  insufficiency 
of  the  evidence  to  support  it,  must  be  accepted  as  final  on  aj>peal. 

Appeal  from  District  Court,  Silver  Bow  County;  W.  B.  C. 
Stewart,  Judge  of  the  Ninth  Judicial  District,  presiding. 

Action  by  A.  W.  Goldsmith,  as  executor  of  the  last  will  and 
testament  of  Henry  L.  Frank,  deceased,  against  James  A.  Mur- 
ray. Judgment  for  defendant.  From  an  order  denying  his 
xzK)tion  for  a  new  trial,  plaintiff  appeals.    Affirmed. 

Mr.  Chas,  B.  Leonard,  and  Mr.  Frank  C.  Walker,  for  Appel- 
lant, submitted  a  brief  and  one  in  reply  to  that  of  Kespondent; 
Mr.  Walker  argued  the  cause  orally. 

Mr.  James  E,  Murray,  for  Respondent,  submitted  a  brief, 
and  argued  the  cause  orally. 

MB.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

48  Mont.~22 
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This  action  was  brought  by  H.  L.  Prank  to  recover  a  balance 
alleged  to  be  due  him  on  account  of  money  paid  out  and  ex- 
pended for  the  use  and  benefit  of  the  defendant  at  his  special 
instance  and  request,  between  November  1,  1899,  and  September 
2,  1903.  Frank  thereafter  died  and  the  executor  of  his  will  was 
substituted  as  plaintiff  in  his  stead.  In  November,  1899,  Frank 
and  the  defendant  being  the  owners  of  the  Gem  quartz  lode 
mining  claim  situate  in  Silver  Bow  county,  the  former  of  a 
three-fourths  interest  and  the  latter  of  the  remaining  interest, 
began  to  conduct  mining  operations  thereon,  each  agreeing  to 
bear  his  proportionate  share  of  the  necessary  expense.  Frank 
assumed  personal  charge  of  the  work,  paid  the  entire  expense, 
and  from  time  to  time  rendered  to  the  defendant  statements  of 
the  amount  due  from  him.  These  amounts  were  paid.  This 
plan  was  pursued  until  the  enterprise  was  abandoned  by  the 
defendant,  as  he  claims,  on  July  31,  1901,  or,  as  plaintiff  claims, 
on  October  5,  1901.  Thereafter  Frank  remained  in  possession 
of  the  joint  property  until  some  time  subsequent  to  January, 
1907,  when  it  was  sold ;  but  whether  he  continued  active  mining 
operations  does  not  appear.  During  the  time  intervening  be- 
tween November  17,  1902,  and  November  24,  1903,  he  expended 
for  watchmen  to  guard  the  buildings  upon  the  property,  and  for 
insurance,  etc.,  $1,810.50.  For  the  time  intervening  between  the 
latter  date  and  January  1,  1907,  he  leased  the  shaft  upon  the 
property  to  F.  A.  Heinze,  who  used  it  to  develop  adjoining  prop- 
erty. On  this  account  he  was  paid  by  Heinze  $1,900.  The 
balance  for  which  recovery  is  sought  is  made  up  of  defendant's 
proportion  of  the  amounts  expended  in  the  conduct  of  the  joint 
operations  during  July,  August,  September  and  five  days  of 
October,  1901,  together  with  the  sum  expended  for  insurance, 
etc,  with  interest,  less  a  credit  of  a  one-fourth  of  $1,900  as  of 
date  of  January  7,  1907,  when  payment  of  it  was  made.  The 
defendant  denies  that  any  amount  is  due.  He  alleges  that  on 
September  14,  1901,  he  notified  Frank  that  he  would  no  longer 
be  responsible  for  any  of  the  costs  or  expenses  of  operating  the 
property  y  that  on  October  5  he  again  gave  notice  to  Frank  in 
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writing  that  the  agreement  was  at  an  end;  that  on  or  about 
that  date,  or  a  short  time  prior  thereto,  he  and  Frank  had  a  final 
accounting  and  settlement  of  all  the  matters  alleged  in  the  com- 
plaint, except  the  amount  expended  for  watchmen,  etc.,  liability 
for  any  part  of  which  he  denies ;  and  that  upon  such  settlement 
he  paid  to  Prank  all  sums  of  money  claimed  by  him  to  be  due 
on  account  of  their  joint  operations  prior  to  that  date.  The  de- 
fendant's  answer  also  alleges  a  counterclaim  for  $3,125,  money 
overpaid  to  Frank  at  the  time  of  the  settlement.  This  claim 
was  abandoned  at  the  trial,  the  parties  submitting  evidence  upon 
the  issue  of  final  accounting  and  settlement.  The  court  found 
generally  in  favor  of  the  defendant  and  awarded  him  judgment 
for  costs.  Plaintiff  has  appealed  from  an  order  denying  his  mo- 
tion for  a  new  trial,  and  has  submitted  the  question  whether 
the  evidence  is  sufficient  to  justify  the  finding. 

The  action  was  brought  as  one  at  law.  The  parties  proceeded 
in  the  trial  upon  the  theory  that  it  is  an  action  at  law.  We 
shall  not  discuss  the  question  whether  this  is  the  correct  theory. 
We  must,  however,  accept  the  position  which  the  parties  defined 
for  themselves  in  the  trial  court  and  consider  the  case  accord- 
ingly, though  counsel  for  defendant  now  earnestly  contends 
that  we  should  review  the  case  as  one  in  equity  for  a  partnership 
accounting;  for  notwithstanding  it  is  the  settled  rule,  as  he 
[1]  contends,  that  one  partner  cannot  prior  to  a  settlement  and 
accounting  sue  his  copartner  at  law  with  reference  to  the  part- 
nership transactions  or  dealings  {Riddell  v.  Ramsey,  31  Mont. 
386,  78  Pac.  597 ;  Boehme  v.  Fitzgerald,  43  Mont.  226,  115  Pac. 
413;  Doll  V.  Hennessy  Mercantile  Co.,  33  Mont.  80,  81  Pac.  625), 
[2]  it  is  also  the  rule,  equally  well  settled,  that  after  a  party 
has  assumed  a  defined  position  in  the  case  in  the  trial  court,  he 
may  not  thereafter  assume  a  different  position  in  this  court. 
{Dempster  v.  Oregon  Short  Line  B.  B.  Co.,  37  Mont.  335,  96 
Pac.  717;  Galvin  v.  0' Gorman,  40  Mont.  391,  106  Pac.  887; 
Cohen  v.  Clark,  44  Mont.  151,  119  Pac.  775.)  There  are  recog- 
nized exceptions  to  the  general  rule  as  announced  in  these  cases, 
but  this  case  does  not  fall  within  any  of  them.     (21  Ency.  PL  & 
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1  i,.j  )  tf  •^iitv*^'  deaurd  to  avail  hinuelf  of  tlie  rale  vliidi 
L,    It.  w  invi^x*    i"  «iimji3  bave  dooe  so  in  the  trial  court  by 

_^ „,,.  „,.::.,.d    ISEney.  PI.  &Pr.  lOlOj  JCMnnetev.  Jftfpri, 

lilt  tiliiti  Hi  1-  '>3  ^-  ^  ^9).  Iiwtead  of  doing  this,  however, 
ija  p'li'-d  ti!"'°  *  aettiement  of  the  partnership  aSaira  and  a 
duiJ  du>":.:i-^  i<f  defendant  from  hia  association  with  it,  by 
[/(fva<eu:  "-  •^f^  ascertained  balance  due  from  him  in  September, 
Vtf.'l.  H(  »  b-:ind  to  retain  the  petition  thus  aflsumed.  His 
g.  -.^^r^Ti  ■rf:»-m  for  a  change  of  position,  though  not  stated  in 
s»  E''.' v  *-''i>^  is  that,  whatever  may  be  the  condition  of  the 
^^d.'r.f  upon  the  issue  tried,  thia  court  should,  in  reviewing 
t>«  caf<^.  hold  that  the  plaintiff  ia  subject  to  the  imputation  of 
ls.[Oi.«.  and  hence  that  he  ought  not  to  recover. 

fasting  to  the  merits  of  the  case  as  made,  we  do  not  think 

tlitf  t.Hmclu8ion  reached  by  the  trial  court  should  be  disturbed. 

JS)     It  would  serve  no  useful  purpose  to  reproduce  and  analyze 

the  evidence  in  detail.     The  plaintiff's  evidence  tended  to  show 

that  the  dissolution  of  the  partnership  took  place  on  October 

(,  1901,  and  that  there  was  then  chargeable  to  defendant  hia 

share  of  the  expenses  incurred  for  the  months  of  July,  August 

and  SL'ptember,  and  that  these  items,  together  with  the  amounts 

iob««|uently  expended  for  watchmen,  etc.,  less  a  credit  for  de- 

femlaiit's  proportionate  share  of  the  rent  received  from  Heinze, 

have  not  been  paid.     To  fix  the  date  of  the  settlement  he  relied 

upiio  a  Rritten  notice  sent  to  Frank  by  defendant  on  that  day, 

in  wb>h  he  told  Frank  that  he  would  not  thereafter  be  respon- 

cii>!<e  for  any  further  outlay  upon  the  mining  operations.     The 

4etea-hiit  rtlied  npon  a  verbal  notioe  of  dissolution,  which  he 

teECl^rd  he  had  givon  Frank  about  the  middle  of  July  that  he 

v</wd  Bfft  be  responsible  after  August  1,  and  also  a  receipt  in 

fu2  t'^r  all  charges  doe  from  him  for  tho  months  of  April, 

:  ai.d  July.     This  receipt  he  obtaiiud  frvm  Frank  on 

'  14.     He  testified  that  at  that  lime  he  and  Frank 

fall  u!:<i-;nitanding  and  s^ttloment.  and  that  he  there- 

ti»  th^r-.k  for  the  baUoi.-e  then  due,     Tbe  receipt  and 

^ick  trad  to  corruborate  hia  st&tcmcuC    ti^estioned 
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with  reference  to  the  written  notice  of  October  5,  he  stated  that 
at  that  time,  being  about  to  leave  the  state  to  be  away  for  some 
time,  he  wished  to  have  a  record  of  the  dissolution  of  the  part- 
nership, and  hence,  though  he  deemed  the  verbal  dissolution 
had  in  July  sufficient,  it  would  be  safer  to  have  written  evidence 
of  it.  His  statement  that  the  final  settlement  occurred- in  Sep* 
tember  in  pursuance  of  the  verbal  notice  by  him  in  July,  is 
further  corroborated  by  the  fact  that  Prank  did  not,  so  far  as 
the  record  discloses,  make  any  demand  upon  him  for  further 
payments  until  sometime  in  the  year  1902,  whereas  prior  to  that 
time  demands  for  payment  had  been  made  at  comparatively 
short  intervals. 

Counsel  for  plaintiff  insists  that  the  fact  that  defendant  gave 
the  written  notice  on  October  5,  couched  in  the  terms  it  was, 
furnishes  conclusive  proof  that  defendant's  claim  that  a  set- 
tlement and  dissolution  was  accomplished  by  a  verbal  notice  in 
July,  is  without  foundation.  It  is  true  that  the  notice  impliedly 
assumes  the  existence  of  the  partnership  up  to  the  time  at  which 
it  was  given,  and  thus  tends  to  impeach  the  defendant's  testi- 
mony as  to  the  verbal  notice ;  yet  in  view  of  the  other  evidence 
heretofore  referred  to,  corroborative  of  his  testimony  on  this 
subject,  it  was  the  exclusive  province  of  the  trial  court  to  deter- 
mine the  credibility  of  his  story  and  find  accordingly.  Its  de- 
termination, after  seeing  and  hearing  the  witnesses  and  on  the 
motion  for  a  new  trial,  must  be  accepted  as  final  just  as  would 
the  verdict  of  a  jury  had  one  been  called  to  try  the  issues. 

It  has  not  escaped  our  notice  that  the  dates  referred  to  by 
the  witnesses  do  not  agree  with  those  alleged  either  in  the  com- 
plaint or  answer.  The  court  seems  to  have  regarded  these 
variances  as  immaterial.  Except  so  far  as  they  reflect  upon  the 
credibility  of  the  witnesses,  we  think  they  were  immaterial. 

Counsel  have  discussed  in  their  briefs  the  question  whether 
under  the  evidence  the  defendant  ought  to  be  charged  with  any 
part  of  the  outlay  made  by  Frank  for  watchmen,  insurance,  etc. 
If  it  be  assumed  that  under  the  circumstances  disclosed  he  ought 
to  pay  his  share  of  this  amount,  less  a  credit  for  his  proportion 
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of  the  rent  received  by  Frank,  the  balance  is  in  his  favor.  He 
knew  Frank  had  been  caring  for  the  property  and  that  he  had 
collected  the  rent.  He  did  not  in  his  answer  assert,  by  way  of 
counterclaim,  the  right  to  recover  a  share  of  the  rent.  It  may, 
therefore,  be  assumed  that  he  was  content  to  allow  Frank  to  re- 
imburse himself  out  of  the  rent  for  the  expense  of  protecting 
the  property.  • 
The  order  is  affirmed. 

Affirmed. 

Mb.  Justice  Holloway  and  Mb.  Justice  Sannee  concur. 

Behearing  denied  January  31,  1914. 


MABLOWE,    Eespondent,    v.   MICHIGAN    STOVE    CO. 
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(No.  3,319.) 
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[137  Pac.  539.] 

Justices*  Courts — Notice  of  Appeal — Defective  Undertakings — 
Sufficiency — Amendments — Erroneous  Dismissal. 

JnBtices'  Courts — Notice  of  Appeal — Sufficiency. 

1.  A  Dotice  of  appeal  from  a  judgment  rendered  by  a  justice  of  tbo 
peace  is  sufficient  if  from  its  contents  the  adverse  party  can  ascertain 
what  he  must  do  to  protect  his  rights  in  the  further  proceedings  to  be 
had  in  the  appellate  court;  hence  failure  to  state  the  amount  of  the 
judgment  appealed  from  did  not  invalidate  such  a  notice  where  it  was 
otherwise  sufficiently  specific  to  give  the  information  first  above  re- 
ferred to. 

Same — Undertaking  on  Appeal — ^Sufficiency. 

2.  An  undertaking  on  appeal  to  the  district  court  which  meets  all  tbo 
vequirements  of  section  7124  relative  to  amount  and  conditions,  is  not 
rendered  invalid  by  the  insertion  of  additional  conditions  not  in  any- 
wise affecting  the  liability  of  the  sureties  under  the  statute. 

Same — Defective  Undertakings — Amendment — Dismissal. 

3.  The  rule  that  where  the  original  undertaking  on  appeal  to  the  sn- 
preme  court  is  not  wholly  void  but  merely  defective  and  thcreforo 
amendable,  the  filing  of  a  substituted  one  preaerves  the  appeal  if  ap- 
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proved  by  a  justice  of  the  supreme  court  under  section  7116,  Bevised 
Codes,  held  applicable  to  substituted  undertakings  on  appeals  to  district 
courts,  filed  and  approved  as  provided  by  section  7128. 

Same — Defective  Undertaking — Amendment — Erroneous  Dismissal. 

4.  Held,  under  the  rule  supra,  that  an  undertaking  on  appeal  from  a 
justice's  court  which  in  one  clause  effectively  secured  the  payment  of 
costs  and  in  another  attempted  to  do  likewise  with  reference  to  the  judg- 
ment but  failed,  though  wholly  void  as  to  the  latter  clause,  was  good 
as  to  the  former,  and  therefore  an  amended  undertaking  approved  by 
a  district  judge  rendered  the  appeal  proof  against  dismissal  for  insufEi- 
eiency. 

^Appeal  from  District  Court,  Missoula  County;  Asa  L.  Duncan, 
Judge. 

Action  by  Thomas  N.  Marlowe  against  the  Michigan  Stove 
Company.  Judgment  in  a  justice's  court  for  plaintiff,  and, 
from  an  order  of  the  district  court  dismissing  its  appeal,  defend- 
ant appeals.    Reversed  and  remanded* 

Mr,  D.  F,  MacMa/rtin,  for  Appellant,  submitted  a  brief;  Mr. 
C.  W.  Wiley,  of  Counsel,  argued  the  cause  orally. 

Mr,  W.  W.  Patterson,  and  Mr.  Thos.  N.  Marlowe,  pro  se,  sub- 
mitted a  brief  in  behalf  of  Respondent;  Mr,  Patterson  argued 
the  cause  orally. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

This  action  was  commenced  in  the  justice's  court  of  Hellgate 
township,  Missoula  county,  on  March  7,  1912,  to  recover  the  sum 
of  $75  alleged  to  be  due  plaintiff  for  services  rendered  to  de- 
fendant at  his  special  instance  and  request,  as  an  attorney  at 
law.  On  November  15,  plaintiff  was  awarded  judgment  for 
$44.50,  with  costs.  The  defendant  having  given  notice  of  appeal 
to  the  district  court  and  filed  his  undertaking  with  the  justice, 
the  record  was  lodged  with  the  clerk  of  the  district  court  on 
December  9.  Counsel  for  plaintiff  thereupon  filed  a  motion  to 
dismiss  the  appeal  on  the  grounds  (1)  that  the  notice  of  appeal 
was  insuflScient,  and  (2)  that  the  undertaking  was  insufficient. 
To  obviate  the  objection  to  the  undertaking,  the  defendant,  on 
January  11^  1913,  and  prior  to  the  submission  of  the  motion. 
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filed  a  new  nndertaldDg,  approved  hj  one  of  the  jndges  of  tht 
district  court.  The  motion  was  thereafter  heard  and  sostained, 
and  on  Febmary  8,  1913,  formal  judgment  of  dismissal  was 
entered.     The  defendant  has  appealed. 

tt  does  not  appear  upon  which  ground  of  the  motion  the  eoort 
based  its  action.  If  it  was  based  upon  the  first  ground,  it  was 
error.  The  purpose  of  the  notice  is  to  give  to  the  adverse  party 
[1]  information  of  the  fact  that  the  cause  has  been  removed 
to  the  appellate  court,  so  that  he  may  appear  and  protect  hia 
rights  in  the  farther  proceedings  to  be  had  therein.  {State 
ex  rel.  Bosenstein  v.  District  Court,  41  Moat.  100,  21  Ann.  Cas. 
1307,  108  Pac.  580;  Davidson  v.  O'DotmeU,  41  Mont  308,  110 
Pac.  ei5;  Jenkins  v.  CarroU,  42  Mont.  302,  112  Pac.  1064;  Vala- 
don  V.  LohtMn,  46  Mont.  144,  127  Pac.  88.)  This  being  its 
purpose,  obviously  it  must  convey  to  the  adverse  party  sufBcient 
informatioD  to  enable  him  to  know  what  is  required  of  him. 
It  need  not  go  further.  The  notice  in  this  case  is  almost  iden- 
tical in  form  and  substance  with  that  considered  in  Valadon  v. 
tohman,  supra;  and,  while  it  does  not  mention  the  amount  of 
the  judgment,  there  eon  be  no  doubt  that  it  served  to  give  to 
plaintiff  all  the  information  it  was  necessary  for  him  to  have. 

7128  of  the  Revised  Codes  provides:  "No  appeal  shall 
ed  for  insufficiency  of  the  undertaking  therjon,  or  for 
!t  or  irregularity  therein,  if  a  good  and  suEBcient 
ng  be  filed  in  the  district  court  at  or  before  the  bearing 
ttion  to  dismiss  the  appeal,  which  undertaking  must 
ed  by  the  district  judge."  While  the  second  under- 
Qot  a  model  in  form,  it  is  in  twice  the  amount  of  the 
including  costs,  and  stipulates  for  payment  of  the 
and  costs  upon  a  withdrawal  or  dismissal  of  the  ap- 
le  amount  of  any  judgment  and  all  costs  that  may  be 
against  the  defendant  in  the  action  in  the  district 
lis  meets  all  the  requirements  of  the  statute  prescrib- 
Qount  and  conditions  of  such  an  undertaking.  (Rev. 
.  7124.)  It  is  not  rendered  invalid  by  reason  of  the 
et,  as  in  the  case  here,  that  it  contains  other  conditions 
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than  those  prescribed  by  the  statute,  but  which  do  not  in  any 
wise  affect  the  liability  of  the  sureties  under  the  conditions  pre- 
scribed. Section  7116,  relating  to  dismissal  of  appeals  by  the 
supreme  court,  contains  a  provision  substantially  the  same  as  sec- 
tion 7128,  supra.  This  provision  was  considered  and  construed 
by  this  court  in  Pirrie  v.  Moule,  33  Mont.  1,  81  Pafe.  390.  It  was 
held  that,  when  the  original  undertaking  on  appeal  is  void,  the 
filing  of  the  substituted  undertaking,  though  approved  as  therein 
required,  does  not  preserve  the  appeal;  the  purpose  of  the  pro- 
vision being  to  preserve  the  appeal  only  when  the  undertaking 
has  not  wholly  failed  to  meet  the  requirements  of  sections  7100 
et  seq.,  prescribing  the  mode  of  taking  appeals  to  the  supreme 
court.  Since  the  reason  for  the  enactment  of  both  provisions  is 
the  same,  the  construction  given  to  the  former  must,  we  think, 
be  given  to  the  latter  also.  Whether,  therefore,  the  order  of 
dismissal  here  can  be  sustained  on  the  second  ground  of  the 
motion  depends  upon  a  determination  of  the  question  whether 
the  first  undertaking  was  void  for  all  purposes  or  was  only  in- 
sufiScient  in  the  sense  that  it  did  not  meet  all  the  requirements 
of  section  7124. 

Aside  from  the  formal  recitals,  the  undertaking  consists  of 
[4]  two  paragraphs.  In  the  first  the  sureties  undertake  and 
promise  that  **the  appellant  will  pay  all  costs  which  may  be 
awarded  against  him  on  appeal  or  on  a  withdrawal  or  dismissal 
thereof,  not  exceeding  $117.80,"  the  sum  so  specified  being  twice 
the  amount  of  the  judgment  and  costs.  The  second  paragraph 
is  as  follows:  ''And,  whereas,  the  appellant  is  desirous  of  appeal- 
ing said  action  and  staying  the  execution  of  said  judgment, 
jointly  and  severally  undertake  and  promise  in  the  further  sum 
of  $117.80,  said  sum  being  the  amount  of  double  the  amount  of 
said  judgment  so  appealed  from  and  costs;  that  if  said  judgment 
appealed  from  be  affirmed  or  the  appeal  dismissed  or  withdrawn, 
or  if  judgment  be  recovered  against  him  in  the  said  action  in  the 
district  court,  not  exceeding  the  sum*of  $117.80."  It  is  ap- 
parent that  the  person  who  drew  this  instrument  proceeded 
upon  the  assumption  that  it  was  necessary  to  make  separate 
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proviflioiui,  one  to  secure  the  payment  of  the  costs,  as  distin- 
guished from  the  judgment  proper,  and  one  to  secure  payment 
of  the  judgment  itself.  It  must  be  conceded  that  the  second 
clause  is  wholly  abortive,  because  its  terms  are  not  suflSciently 
definite  and  explicit  to  impose  upon  the  sureties  any  obligation 
to  pay  any  amount  upon  any  contingency  to  any  person,  though 
it  indicates  a  purpose  to  bind  them  to  pay  the  judgment  upon 
the  happening  of  any  of  the  contingencies  prescribed  by  the  stat- 
ute. The  first  clause,  however,  contains  a  specific  promise  to  pay 
an  ascertainable  amount  upon  the  happening  of  any  one  of  the 
contingencies  prescribed,  and  is  not  wholly  abortive  because  it 
fails  to  name  the  plaintiff  as  the  obligee.  The  obligation  as- 
sumed could  not  be  discharged  otherwise  than  by  payment  to 
the  plaintiff  of  the  costs  awarded  on  the  appeal,  or  on  a  with- 
drawal or  a  dismissal  thereof.  For  illustration :  If  a  new  under- 
taking had  not  been  substituted,  and  after  a  final  disposition  of 
the  action  in  favor  of  plaintiff  by  trial,  or  withdrawal  or  dis- 
missal of  the  appeal,  in  an  action  brought  against  the  sureties 
to  recover  the  amount  of  the  judgment  and  costs,  they  would  not 
be  permitted  to  say  that  they  had  not  bound  themselves  to  pay 
the  costs.  The  undertaking  was  therefore  good  as  an  under- 
taking to  pay  costs  of  the  appeal,  and  for  that  reason  is  not 
wholly  void. 

The  judgment  is  therefore  reversed  and  the  cause  remanded 
for  further  proceedings. 

Reversed  and  remanded. 

Mb.  Justice  Holloway  and  Mb.  Justice  Sanneb  concur. 
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STATE  ex  rel.  GRAVELY,  Relator,  v.  STEWART  et  al., 

Respondents. 

(No.  3,408.) 
(Submitted  December  1,  1913.    Decided  December  29,  1913.) 

[137  Pac.  854.] 

Mandamus — School  Lands — Sales — Approval  and  Confirmation 
— Inadequacy  of  Price — State  Board  of  Land  Commissioners — 
Discretion. 

School  Lands — Federal  Grant — Trust — State  Board  of  Land  Commissioners 
— Nature  of  Duty. 

1.  The  land  grant  made  hj  the  federal  government  to  the  state  for 
school  purposes  constitutes  a  public  trust,  which  the  state  board  of  land 
commissioners  must  so  administer  as  to  secure  the  largest  measure  of 
legitimate  advantage  to  the  state. 

Same — Sales — Approval  and  Confirmation — Discretion — Mandamus, 

2.  In  determining  whether  it  shall  or  shall  not  confirm  a  sale  of  state 
school  lands,  the  etote  board  of  land  commissioners  acts  giMut-judiciallj, 
and  may  not,  in  the  absence  of  abuse  of  its  discretion,  be  compelled  by 
mandamtis  to  confirm  a  sale  made  by  the  register  at  a  price  which  the 
board  deems  inadequate. 

Same — Sales — Not  Complete  Without  Approval. 

3.  Bidders  at  sales  of  state  school  lands  take  the  land  bid  in  by  them, 
with  the  knowledge  that  the  sale  is  not  complete,  under  section  40, 
Chapter  147,  Laws  of  1909,  without  the  approval  and  confirmation  of  the 
state  board  of  land  commissioners,  and  that  in  its  action  on  a  particular 
sale  it  will  be  governed  by  the  interests  of  the  trust  which  it  is  charged 
to  administer. 

Original  application  by  the  state,  at  the  relation  of  C.  A. 
Gravely,  for  a  writ  of  mandate  to  compel  S.  V.  Stewart,  gov- 
ernor, and  others,  as  members  of  the  state  board  of  land  com- 
missioners, and  Sidney  Miller,  as  register  of  state  lands,  to 
confirm  a  sale  of  state  school  lands  and  perform  certain  other 
acts  with  reference  thereto.    Proceedings  dismissed. 

Mr.  8.  P.  Wilson,  for  Relator,  submitted  a  brief,  and  argued 
the  cause  orally. 

Mr,  D,  M.  Kelly,  Attorney  General,  and  Mr,  W,  H,  Poorman, 
Assistant  Attorney  General,  submitted  a  brief  in  behalf  of  Re- 
spondents, and  argued  the  cause  orally. 
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ME.  JUSTICE  SANNBB  delivered  the  opinion  of  the  court. 

On  or  about  July  1,  1913,  the  state  board  of  land  commis- 
sioners made  an  order  directing  the  sale  of  certain  school  lands, 
to  be  held  at  Deer  Lodge,  Powell  county,  on  August  15,  1913. 
The  sale  was  duly  advertised,  and  included  within  the  lands 
directed  to  be  sold  were  three  tracts  of  160  acres  each,  in  section 
10,  township  10  north,  range  8  west.  At  the  time  and  place  set, 
the  register  of  state  lands  appeared,  and  at  public  auction  offered 
these  tracts  for  sale  in  separate  parcels.  For  them  the  relator 
herein  made  the  highest  and  best  bids,  offering  $10  per  acre  for 
one  of  said  tracts,  and  $10.25  per  acre  for  each  of  the  others; 
and  the  said  tracts  were  struck  off  to  him  by  the  register,  acting 
as  auctioneer.  The  relator  paid  to  the  register  fifteen  per  cent 
of  the  purchase  price,  together  with  the  fees  for  issuing  the 
certificate  of  sale,  which  moneys  were  received  by  the  register, 
who  in  turn  delivered  a  receipt  to  the  relator.  Subsequently  the 
relator  made  demand  that  a  certificate  of  purchase  be  issued  and 
delivered  to  him,  but  this  was  refused;  thereupon  he  tendered 
and  offered  to  the  state  board  of  land  commissioners  the  full 
purchase  price  as  bid  by  him,  with  interest,  and  offered  to  pay 
the  appraised  value  of  all  surface  improvements  owned  by 
former  lessees,  and  at  the  same  time  demanded  the  issuance  and 
delivery  to  him  of  deeds  or  patents  to  said  tracts.  But  the  state 
board,  refusing  to  confirm  the  sale,  canceled  and  disapproved  it, 
rejected  the  relator's  tender,  and  denied  his  demand.  It  is  al- 
leged in  the  petition  that  the  sale  was  fair,  the  sums  bid  were 
equal  to  the  value  of  the  land,  and  that  the  actions  of  the  board 
and  of  the  respondents,  as  members  thereof,  were  arbitrary, 
malicious,  capricious  and  unjust. 

In  their  reply  the  respondents  state  their  position  as  follows : 
**That  subsequent  to  the  time  when  said  land  was  offered  for 
sale,  and  the  said  bid  so  made  by  said  plaintiff,  the  said  register 
made  due  report  thereof  to  the  state  board  of  land  commissioners, 
and  that  at  a  hearing  subsequently  had  thereon,  at  which  hearing 
said  plaintiff  was  represented,  the  said  state  board  of  land 
commissioners  was  informed  and  believed,  and  still  believes,  that 
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the  price  so  bid  for  said  land  by  said  plaintiff  was  inadequate, 
and  was  less  than  the  real  value  of  said  land;  that  the  same 
at  a  subsequent  sale  could  be  sold  at  a  much  greater  price ;  that 
in  fact  at  said  hearing  said  board  received  offers  in  writing  for 
said  land  at  a  price  of  $3  per  acre  in  excess  of  the  amount  so  bid 
at  said  sale,  and,  deeming  it  to  the  best  interests  of  the  state 
of  Montana  that  said  sale  be  not  confirmed  and  in  and  by  virtue 
of  the  authority  so  vested  in  said  board  by  the  provisions  of 
section  40,  Chapter  147  of  the  Session  Laws  of  1909,  refused  to 
confirm  or  approve  the  sale  of  said  lands,  and  refused,  and  still 
refuses,  to  issue  any  deed  of  conveyance  to  said  plaintiff  for  said 
land;" 

Upon  the  hearing  it  was  established  by  evidence  that  the  ac- 
tion of  the  board  was  prompted  by  the  views  set  forth  in  the 
reply.  No  reason,  however,  was  assigned  for  the  entertainment 
of  these  views,  except  that  the  board  had  received  a  letter  from 
one  McQilvray  offering  $3  per  acre  or  $1,440  more  for  the  land, 
and  believed  that  under  the  special  circumstances  it  might,  on  a 
.resale,  secure  as  much  as  $30  per  acre. 

The  question,  then,  is  whether,  under  the  circumstances  stated, 
the  peremptory  writ  of  this  court  should  issue  as  prayed  by  the 
relator,  directing  that  the  board  confirm  the  sale  to  him  and 
cause  to  be  issued  a  certificate  of  purchase  accordingly,  directing 
that  the  board  accept  his  tender  of  the  balance  of  the  purchase 
price  and  cause  to  be  issued  and  delivered  to  him  a  deed  or 
patent  to  the  lands,  and  directing  the  governor  to  sign,  the 
register  to  countersign,  and  the  secretary  to  seal,  such  deed  or 
patent.  To  this  but  one  answer  can  be  given — an  unhesitating 
negative.  The  grant  of  laniis  for  school  purposes  by  the  federal 
[1]  government  to  this  state  constitutes  a  trust  {State  ex  rel. 
Bickford  v.  Cook,  17  Mont.  529,  43  Pac.  928 ;  State  ex  rel  Dildine 
V.  Collijts,  21  Mont.  448,  53  Pac.  1114;  State  ex  rel.  Koch  v. 
Barret,  26  Mont.  62,  66  Pac.  504) ;  and  the  state  board  of  land 
commissioners,  as  the  instrumentality  created  to  administer  that 
tnist,  is  bound,  upon  principles  that  are  elementary,  to  so  admin- 
ister it  as  to  secure  the  largest  measure  of  legitimate  advantage 
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to  the  beneficiary  of  it.  To  that  end,  and  of  necessityy  the  board 
must  have  a  large  discretionaiy  power  over  the  sabjeet  of  the 
trost;  and  therefore  it  has  been  expressly  given  "the  direction, 
control,  leasing  and  sale"  of  these  lands,  under  such  regolations 
and  restrictions  as  may  be  prescribed  by  law.  (Const.,  Art.  XI, 
sec.  4.)  Such  ''regolations  and  restrictions"  as  the  legislature 
has  seen  fit  to  prescribe  are  embodied  in  Chapter  147,  Session 
Laws  of  1909,  wherein  we  find  the  following  provisions:  The 
board  shall  have  the  direction  and  control  of  all  lands  belonging 
to  the  state,  to  manage  the  same  as  the  best  interests  of  the  state 
shall  require  (sec.  1) ;  the  board  may  direct  the  sale  of  any  state 
lands,  except  as  provided  in  this  Act,  in  such  parcels  as  they 
shall  deem  for  the  best  interests  of  the  state  (sec.  35) ;  all  sales 
of  state  lands  shall  be  conducted  by  the  register,  but  no  land 
shall  be  sold  for  less  than  the  minimum  price  of  $10  per  acre,  nor 
for  less  than  its  appraised  value  (sec.  37) ;  ''all  sales  of  state 
lands  •  •  •  shall  be  subject  to  the  approval  and  confirma- 
tion by  the  state  board  of  land  commissioners,  and  no  sale  shall 
be  deemed  completed  until  after  such  approval  and  confirmation" 
[2]  (sec.  40) .  That  the  board  in  proceeding  under  this  statute, 
in  determining  whether  it  shall  or  shall  not  confirm  a  sale,  acts 
quasi'judieially  seems  so  obvious  that  the  citation  of  authority 
ought  not  to  be  necessary.  The  matter  has  been  before  the 
courts,  however,  and  with  substantial  uniformity  of  result,  under 
conditions  at  all  similar  to  those  prevailing  in  this  jurisdiction. 
(Routt  V.  Greenwood  etc.  Land  Co.,  18  Colo.  132,  31  Pac.  858; 
State  ex  rel.  Reed  v.  Scott,  18  Neb.  597,  26  N.  W.  386 ;  State 
ex  rel.  Marsh  v.  Lartd  Commissioners,  7  "Wyo.  478,  53  Pac.  292 ; 
Miles  V.  WeUs,  22  Utah,  55,  61  Pac.  534 ;  State  ex  rel.  Rutledge 
V.  Eaton,  78  Neb.  202,  110  N.  W.  709.) 

Since  the  board  is  a  constitutional  agency  charged  with  the 
administration  of  a  public  trust,  since  it  is  vested  with  discre- 
tionary power  in  that  behalf,  and  since  its  discretion  is  invoked 
whenever  it  is  called  upon  to  confirm  or  reject  a  sale,  this  court 
cannot  compel  it  to  exercise  that  discretion  in  any  particular 
way.     (State  ex  rel,  Harris  v.  District  Court,  27  Mont.  280, 
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70  Pac.  981 ;  State  ex  rel  King  v.  District  Court,  25  Mont.  202, 
64  Pac.  352 ;  Montana  Ore  Pur.  Co.  v.  Lindsay,  25  Mont.  24,  63 
Pac.  715 ;  State  ex  rel.  Independent  Pub.  Co.  v.  Smith,  23  Mont. 
329,  58  Pac.  867.) 

In  State  ex  rel.  Reed  v.  Scott,  supra,  it  was  said :  "The  board  of 
educational  lands  and  funds  is  a  trustee  for  the  sale  and  leasing 
of  the  land  set  apart  for  the  support  of  educational  institutions, 
and,  to  justify  the  interference  of  a  court,  there  must  be  an  abuse 
of  the  trust.  •  •  •  It  is  the  duty  of  the  board  to  sell  or 
lease  the  educational  lands  of  the  state  for  the  highest  price 
possible  to  be  obtained,  and  increase  and  protect  by  all  honor- 
able means  the  funds  for  the  support  of  the  educational  Institu- 
tions; and,  so  long  as  the  board  is  faithfully  performing  its 
duty  in  that  regard,  this  court  will  refuse  to  interfere."  If 
this  be  sound,  as  we  think  it  is,  then  in  the  course  complained 
of  the  board  was  actuated  by  the  very  considerations  which  are 
supposed  to  govern  it.  It  therefore  cannot  be  said  that  there 
was  a  manifest  abuse  of  its  discretion,  but  the  case  is  resolved 
into  the  mere  inquiry  whether  these  considerations  were  enter- 
tained upon  an  erroneous  or  insufficient  basis.  Mandamus  can- 
not be  invoked  to  aid  such  an  inquiry.  {State  ex  rel.  Inde- 
pendent Pub.  Co.  V.  Smith,  supra;  Ex  parte  Neurman,  14  Wall. 
(U.  S.)  152,  20  L.  Ed.  877;  Douglass  v.  Commonwealth,  108  Pa. 
S59 ;  Hoole  v.  Kinkead,  16  Nev.  217.) 

Nor  from  the  bidder's  point  of  view  can  any  just  complaint  be 
[3]  made  of  this  conclusion.  Bidders  at  sales  of  school  lands 
are  bound  to  know  that  no  sale  by  the  register  is  complete  with- 
out the  approval  and  confirmation  of  the  board,  and  that  the 
board  in  confirming  or  rejecting  a  sale  by  the  register  will  be 
governed  by  the  interests  of  the  trust  which  it  is  charged  to  ad- 
minister. The  situation  of  the  parties  to  a  sale  by  the  register 
is  thus  quite  analogous  to  that  of  parties  to  a  sale  by  a  receiver, 
concerning  which  this  court  said:  **The  purchaser  at  such  sale 
takes  the  property  with  notice  that  the  court  has  power,  in  its 
discretion,  to  set  it  aside;  that,  while  mere  inadequacy  of  con- 
sideration is  not  ordinarily  in  itself  sufficient  to  warrant  the 
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eoort  in  setting  aside  a  sale  to  a  "bona  fide  pnrcliaser,  if  it  shall 
appear  that  for  some  reason,  disclosed  or  undisclosed,  the  prop- 
erty has  been  greatly  undersold,  and  the  purchaser  has,  even  in 
good  faith,  obtained  an  undue  advantage  of  the  persons  for 
whose  benefit  the  sale  was  made,  the  court  may,  in  its  discretion, 
set  it  aside."  {Oazeite  Printing  Co.  t.  Jf cConn^tt,  45  Mont. 
89,  Ann.  Cas.  1913C,  1327,  122  Pac.  561.) 

It  follows  that  the  proceeding  mnst  be  dismissed ,  and  it  is  so 
ordered. 

Dismissed. 

Mb.  Chdep  JusncB  Bbantlt  and  Mb.  JustiGb  Hollowat 
concur. 


STEPHENS,  Appeulant,  i;.  GONLEY,  Bbspondent. 

(No.  3,320.) 
(Sabmitted  November  18,  1913.    Decided  January  6,  1914.) 

[138  Pac.  189.] 

Convicts — BegvZations — Liability  of  Warden — Commutations-^ 
False  Imprisonment — Assault — Malicious  Prosecution — Plead- 
ings—  Curing  Defects  —  Answer — New  Matter — Reply — Ap- 
peal— Notice — Sufficiency. 

Appeal — ^Notice — Sufficiency. 

1.  A  notice  of  appeal  which,  though  informal  and  indefinite  in  the 
extreme,  must  have  apprised  defendant  that  plaintilTB  purpose  was  to 
appeal  from  a  judgment  entered  on  a  given  date  in  favor  of  the  former 
and  against  the  latter,  held  proof  against  dismissal  on  the  ground  of 
insufficiency. 

Convicts — Assault — ^Personal  Idability  of  Warden — Officers — ^Presumptionsr— 
Complaint — Insufficiency. 

2.  Complaint  of  an  ex-convict  in  an  action  against  the  warden  of  the 
state  prison  to  recover  damages  for  an  assault  committed  upon  his  per- 
son as  well  as  for  certain  personal  indignities  inflicted  upon  him,  such 
as  being  confined  in  the  same  cell  with  an  insane  prisoner  and  a  negro, 
etCf  held  not  to  state  a  cause  of  action  in  the  absence  of  an  allegation 
negativing  the  presumption  that  the  acts  complained  of  were  done  by 
defendant  in  the  performance  of  his  official  duties  as  warden. 

Appeal  and  Error — Correct  Besult — ^Wrong  Reason — Afiirmance. 

8.  If  a  decision  of  the  trial  court  is  correct,  though  based  upon  aa 
erroneous  reason^  it  will  not  be  disturbed  on  appeal. 


48  Mont]  Stephens  v.  Conlet.  853 

False  Imprisonment— ^ist  of  Aetion. 

4.  The  gist  of  the  offense  of  false  imprisonment,  as  defined  in  aeetioB 
8324,  Revised  Codes,  is  the  unlawful  detention. 

[As  to  the  liability  for  malicious  prosecution,  see  notes  in  26  Am.  St. 
Bep.  127;  93  Am.  St.  Rep.  454.  Advice  of  counsel  as  defense  to  action 
for  malicious  prosecution  is  the  subject  of  a  note  in  Ann.  Cas.  1912D, 
423.] 

Convicts — Good-time  Allowance — Failure  to  Grant — ^False  Imprisonment-^ 
Complaint — Insufficiency. 

5.  To  justify  an  ex-convict  in  bringing  an  aetion  for  false  imprison- 
ment against  the  warden  of  the  state  prison  beeause  of  the  failure  of  de- 
fendant to  deduct  from  the  sentence  imposed  upon  him  by  the  judgment 
of  imprisonment  the  good-time  allowance  provided  for  by  section  9787, 
Revised  Codes,  he  must  be  able  to  show  that  the  board  of  prison  com- 
missioners had  granted  him  such  commutation  but  that  defendant  had 
refused  to  deduct  the  credits  allowed;  otherwise  the  complaint  fails  to 
state  a  cause  of  action. 

[As  to  what  constitutes  fklse  imprisonment,  and  the  liability  therefor, 
see  notes  in  67  Am.  St.  Rep.  408;  118  Am.  St.  Rep.  719.] 

Pleading  and  Practice — Answer — New  Matter — Reply. 

6.  The  "new  matter''  in  an  answer  which,  under  section  6560,  Revised 
Codes,  calls  for  a  reply  is  such  only  as  calls  for  a  defense  or  a  counter- 
claim, anything  else  not  being  new  matter  within  the  meaning  of  the 
Practice  Act. 

Same. 

7.  If  the  facts  stated  in  the  answer  can  be  proved  under  a  general 
denial,  they  do  not  constitute  new  matter  within  the  meaning  of  the 
Practice  Act,  and  failure  to  reply  does  not  amount  to  an  admission  of 
the  truth  of  the  matters  stated. 

Same — General  Denial — Issues — Evidence. 

8.  Under  a  general  denial  the  defendant  may  introduce  any  evidence 
which  goes  to  controvert  the  facts  which  the  plaintiff  is  bound  to  estab- 
lish to  sustain  his  action. 

Malicious  Prosecution — Pleading  and  Ptoof. 

9.  In  order  to  make  out  a  prima  facie  case  of  malicious  prosecution, 
the  plaintiff  must  allege  and  prove  the  commencement  of  a  prosecution 
against  him  through  defendant's  instigation,  want  of  prol^ble  cause, 
malice,  favorable  teripination  of  prosecution,  the  damage  suffered  and 
the  amount  thereof. 

Same — Argumentative  Denials — Reply  Unnecessary. 

10.  In  an  action  for  malicious  prosecution,  afibinative  allegations  of 
the  answer  showing  probable  cause,  advice  of  counsel,  absence  of  malice, 
and  good  faith  on  the  part  of  defendant,  held  argumentative  denials, 
making  a  reply  to  them  unnecessary. 

Pleading — Insufficiency — Defect  Cured  by  Pleading  of  Adversary. 

11.  A  defective  pleading  is  cured  when  a  material  fact  omitted  there- 
from has  been  supplied  by  allegation  in  the  pleading  of  the  adverse 
party. 

Malicious  Prosecution — Defective  Complaint — Cured  by  Answer. 

12.  Held,  under  the  rule  declared  in  paragraph  11  above,  that  plain- 
tiff's failure  to  allege  that  a  judicial  proceeding  had  been  instituted  or 
prosecuted  against  him  was  supplied  by  defendant's  statement  that  he 
caused  a  criminal  prosecution  to  be  brought  against  plaintiff,  describing 
the  particular  steps  taken;  held,  further,  that  his  omission  to  plead  a 
&vorable  termination  of  the  action  was  cured  by  defendant's  allegation 
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that  plaintiff  was  bj  an  order  of  the  district  eourt  discharged  from 
K        cnstodT'  and  from  prosecution  on  the  charge  preferred^ 

Appeal  and  Error — Review — Scope. 

13.  On  appeal  from  a  judgment  erroneously  dismissing  an  action  on 
the  ground  that  the  complaint  did  not  state  a  cause  of  action,  the  de- 
fects in  which  pleading  were  cured  hj  the  answer,  the  supreme  court  is 
not  concluded  from  ordering  a  new  trial  because  of  appellant's  failure 
to  call  the  trial  court's  atteution  to  the  curative  effect  of  the  answer. 

Appeal  from  District  Court,  Powell  County;  W,  B.  C.  Stewart, 
Judge  of  the  Ninth  Judicial  District,  presiding. 

AcrriON  by  Oram  Stephens  against  Prank  Conley.  Judgment 
for  defendant  and  plaintiff  appeals.  Affirmed  in  part  and  re- 
versed in  part. 

Mr.  Chas,  A.  Wallace,  for  Appellant,  submitted  a  brief; 
Mr.  L,  M,  Van  Etten,  of  Counsel,  and  Mr.  Wallace  argued  the 
cause  orally,  and  submitted  a  brief  in  reply  to  that  of  Re- 
spondent. 

First  cause  of  action :  The  warden  of  the  state  prison  is  not 
permitted  to  ignore  his  duty  under  section  9742,  Revised  Codes, 
or  to  abuse  his  discretion  in  regard  to  the  exercise  of  his  opinion 
as  to  when  a  prisoner  is  insane;  and  if  he  does  so,  and  keeps 
and  imprisons  a  violently  insane  prisoner  in  a  cell  with  another 
prisoner,  for  the  sole  and  only  purpose  of  humiliating,  op- 
pressing, vexing  and  annoying  said  prisoner,  then  he  is  re- 
sponsible for  any  injuries  caused  thereby. 

In  the  second  cause  of  action  it  is  alleged,  and  the  answer 
admits,  that  plaintiff  was  kept,  detained  and  imprisoned  in  the 
state  prison  by  defendant,  for  a  period  of  177  days  after  his 
term  had  expired;  and  the  question  in  this  case  is  whether  or 
not  this  allegation  constitutes  a  cause  of  action  in  damages 
against  the  defendant  and  in  favor  of  the  plaintiff.  We  con- 
tend, that,  as  decided  in  In  re  Wadleigh,  82  Cal.  -518,  23  Pac. 
190,  section  9737,  Revised  Codes,  providing  for  commutation  of 
sentence  upon  good  behavior,  fixes  the  term  of  imprisonment 
upon  certain  conditions,  and  that  this  statute  entered  into  and 
became  a  part  of  the  judgment  of  the  court,  and  when  a  de- 
fendant is  sentenced  to  imprisonment,  as  in  the  case  of  appel- 
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lant,  for  a  i>eriod  of  four  years,  it  means  fonr  years  subject  to 
the  deductions  allowed  from  such  time  by  law,  and  appellant's 
term  of  imprisonment  expired  September  12,  1910,  the  same 
being  three  years  and  two  months  from  the  12th  day  of  July, 
1907.  In  Plainer  v.  Sherwood,  6  Johns.  Ch.  (N.  T.)  130,  Kent, 
Ch.,  said  a  person  attainted  is  not  absolutely  at  the  disposal  of 
the  crown.  He  is  so  for  the  end  of  public  justice,  and  for  no 
other  purpose,  and  that  if  beaten  or  maimed  while  under  at- 
tainder, or  if  a  woman  was  ravished  while  under  attainder,  and 
a  pardon  afterward  ensued,  the  party  injured  might  maintain 
an  action.  One  convicted  of  a  felony  is  not  thereby  disqualified 
from  suing  for  personal  injuries  received  during  his  imprison- 
ment. (Dade  Coal  Co,  v.  Haslett,  83  Ga.  549,  10  S.  E.  435  j  see, 
also,  Fife  v.  State,  114  Tenn.  646,  4  Ann.  Cas.  1108,  1  L.  R.  A. 
(n.  s.)  520,  88  S.  W.  941.) 

In  In  re  Canfield,  98  Mich.  644,  57  N.  W.  807,  it  was  h^ld 
that  the  right  of  a  convict  to  a  prescribed  reduction  from  his 
sentence  upon  compliance  with  the  rules  of  the  prison,  was  one 
of  which  he  could  not  be  deprived,  and  that  a  later  Act,  the 
effect  of  which  was  to  deprive  a  person  sentenced  under  the 
prior  statute  of  this  right  in  part  by  reducing  the  amount  of 
his  credits,  was  to  that  extent  an  ex  post  facto  law,  because  its 
effect  was  to  increase,  and  not  to  mitigate,  his  punishment.  It 
was  held,  therefore,  that  the  prisoner  was  entitled  to  credit  upon 
the  basis  of  the  statute  under  which  he  was  sentenced. 

Normally,  any  and  every  natural  person,  irrespective  of  his 
public  or  private  character  or  his  personal  status,  is  liable  in  an 
action  for  false  imprisonment  whenever  such  person  appears 
to  have  unlawfully  detained  another.  (19  Cyc.  332.)  Section 
8324,  Revised  Codes,  defining  false  imprisonment,  makes  no  dis- 
tinction in  persons  committing  the  offense,  and  we  are  unable 
to  distinguish  the  acts  of  the  warden  of  the  state  penitentiary 
from  those  of  a  private  individual. 

The  third  cause  of  action  is  not  against  the  warden,  but 
against  the  respondent  personally,  and  is  a  cause  of  action  for 
false  arrest  and  malicious  prosecution  committed  by  said  re- 
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^Nmdeiit  against  tins  appellant,  whicli  is  actionable  under  llie 
law.  Our  statate,  section  8908,  Berised  Codes,  is  specific  in  ita 
language:  tliat  prisoneis  are  nnder  the  protection  of  the  law, 
and  any  injury  to  their  person  not  anthorized  by  law  is  pun- 
ishable in  the  same  manner  as  if  they  were  not  convicted  or  sen- 
tenced. (Westhrook  ▼.  State,  133  Ga.  578,  18  Ann.  Cas.  295,  26 
L.  B.  A.  (n.  s.)  591,  66  S.  E.  788.)  Treating  false  imprison- 
ment as  a  tort,  as  distinguished  from  a  crime,  the  only  defenses 
which  may  be  interposed  are  a  denial  of  the  imprisonment  and 
a  justification  thereof.  (Kroeger  ▼.  Passmore,  36  Mont.  504^ 
14  L.  B.  A.  (n.  s.)  988,  93  Pac.  805.) 

Messrs.  Badgers  &  Badgers,  (7.  F.  KeUey,  L,  O.  Evans,  and 
8.  P.  WUsan,  for  Bespondent,  submitted  a  brief;  Mr,  W.  B. 
Badgers  argued  the  cause  orally. 

Plaintiff's  first  pretended  cause  of  action  does  not  state  any 
facts  sufficient  to  constitute  a  cause  of  action  in  favor  of  the 
plaintiff  and  against  the  defendant,  and  therefore  the  ruling 
of  the  court  excluding  plaintiff's  testimony  and  dismissing  said 
pretended  cause  of  action  was  correct.  The  duties  of  the  de- 
fendant as  warden  are  in  the  highest  sense  duties  owing  to  the 
public,  and  the  matter  of  the  infliction  of  punishments  upon 
convicts  confined  in  the  penitentiary  for  the  violation  of  rules, 
miscoDduet,  misbehavior,  the  treatment  of  convicts  in  the  sup- 
pression of  mutiny — ^that  which  is  necessary  to  be  done  to  pre- 
vent escapes  and  everything  appertaining  to  the  good  order 
and  discipline  of  the  prison  and  its  inmates — ^is  a  matter  com- 
mitted to  his  discretion,  subject  to  the  laws  of  the  state  and 
the  rules  and  regulations  of  the  state  board  of  prison  commis- 
sioners, and  his  action  thereon  is  qtictsi  judicial  and  discretionary, 
and  therefore,  under  no  circumstances  may  a  civil  action  be 
maintained  against  such  warden  upon  the  complaint  of  a  convict 
for  damages  upon  such  matters  as  are  alleged  and  set  out  in 
plaintiff's  first  cause  of  action.  The  rules  and  regulations,  hav- 
ing been  made  by  the  board  with  authority  and  by  virtue  of 
statutory  law,  have  the  force  and  effect  of  law,  and  of  these 
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rales  and  regulations  every  conrt  ivithin  the  state  is  bonnd  to 
take  judicial  notice.  They  were  open  to  the  court  for  its  con- 
sideration upon  the  objections  made  to  the  sufficiency  of  the 
complaint  in  this  case.  {United  States  v.  Williams,  6  Mont. 
379,  12  Pac.  851;  Cosmos  Exploration  Co.  v.  Oray  Eagle  Co., 
190  U.  S.  301,  47  L.  Ed.  1064,  23  Sup.  Ct.  Rep.  692,  24  Sup. 
Ct.  Rep.  860;  United  States  v.  Southern  Ry.  Co.,  187  Fed.  209.; 
Whitney  v.  Spratt,  25  Wash.  62,  87  Am.  St.  Rep.  738,  64  Pac. 
919;  Wabash  Ry.  Co.  v.  Cam^pbell,  219  111.  312,  3  L.  R.  A.  (n.  s.) 
1092,  76  N.  E.  346 ;  Larson  v.  First  Nat.  Bank,  66  Neb.  595,  92 
N.  W.  729 ;  Seaboard  Air  Line  v.  Shackelford,  5  Ga.  App.  395, 
63  S.  E.  252.) 

Where  a  public  oflScer  is  discharging  duties  for  the  benefit  of 
the  public,  and  is  called  upon  to  act  quasi  judicially,  there  can 
be  no  civil  liability,  notwithstanding  facts  are  alleged  showing 
malice  upon  the  part  of  such  ofiScer;  the  motive  of  the  officer 
cannot  ^  inquired  into,  and  the  better  rule  draws  no  distinction 
between  the  acts  of  judicial  officers  and  gvo^*- judicial  officers. 
(Mechem  on  Public  Officers,  sec.  637.)  In  the  case  of  WUkes 
V.  Dinsman,  48  U.  S.  101,  12  L.  Ed.  625,  is  found  a  conclusive 
decision  showing  that  such  duties  as  the  warden  of  the  peni- 
tentiary is  called  upon  to  perform  are  gt^a^' judicial  in  their 
character.  (See,  also,  Schoettgen  v.  Wilson,  48  Mo.  253 ;  Weaver 
V.  Devendorf,  17  N.  Y.  Com.  Law,  117 ;  East  River  Gaslight  Co. 
V.  Donnelly,  93  N.  T.  557.)  The  principle  that  there  can  be 
no  recovery  against  an  officer  acting  in  a  gua^judicial  capacity, 
even  though  a  malicious  motive  be  alleged  and  proved,  is  firmly 
embedded  in  the  decisions  of  the  courts  of  California.  {Downer 
V.  Leni,  6  Cal.  94,  65  Am.  Dec.  489 ;  Turpen  v.  Booth,  56  Cal. 
65,  38  Am.  Rep.  48 ;  see,  also,  Dreucker  v.  Salomon,  21  Wis.  621, 
94  Am.  Dec.  571 ;  Wilson  v.  Spencer,  91  Neb.  169,  135  N.  W. 
546.)  Should  the  warden  violate  the  law,  other  and  more  effect- 
ual methods  for  the  punishment  of  the  warden  are  amply  pro- 
vided. In  the  first  place,  he  is  removable  by  his  superiors.  In 
the  second  place,  under  section  8908,  Revised  Codes,  the  state 
controls  the  warden  and  sees  to  his  punishment,  and  if  he  has 
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violated  any  of  the  criminal  laws  or  committed  tiDJnstifiable 
saalts  upon  the  convicts,  it  is  the  sworn  duty  of  the  officers  of 
the  state  to  see  that  he  is  prosecuted  and  punished  therefor. 
Such  was  the  common  law  and  snch  is  the  statutory  law.  {WiU^ 
iams  V.  Adams,  3  Allen  (Mass.),  171;  Root  v.  Rose,  6  N.  D.  575, 
72  N.  W.  1022 ;  Sage  v.  Laurain,  19  Mich.  137 ;  Jones  v.  Brown, 
54  Iowa,  74,  37  Am.  Rep.  185,  6  N.  W.  140;  WaU  v.  TrumbuU, 
16  Mich.  228 ;  Amperse  v.  Winslow,  75  Mich.  234,  42  N.  W.  823; 
State  V.  Smith,  23  Mont.  44,  57  Pac.  449.) 

But  assuming  that  a  recovery  may  be  had  against  the  warden 
of  the  state  penitentiary  upon  allegation  and  proof  of  malice 
for  such  acts  as  those  alleged  and  set  out  in  plaintiff's  first  cause 
of  action,  nevertheless  we  assert  that  there  is  no  statement  of 
a  cause  of  action  against  the  defendant  in  this  case.  The  acts 
alleged  against  the  defendant  are  clearly  within  its  jurisdiction, 
as  shown  by  the  common  law,  the  rules  and  regulations  of  the 
board  and  the  statutes  of  the  state ;  in  other  words,  under  cer- 
tain circumstances,  he  had  authority  to  inflict  the  same.  The 
presumption  of  law  is,  until  the  contrary  appears  by  proper 
allegations,  that  the  warden,  being  a  public  officer,  did  the  things 
alleged  in  pursuance  of  his  duty,  and  in  a  lawful  manner,  and 
before  a  cause  of  action  could  be  stated  against  the  warden,  this 
presumption  must  be  overcome  by  proper  averments.  {Wight' 
man  v.  Brush,  56  Hun,  647,  10  N.  T.  Supp.  76 ;  Wilkes  v.  Dins- 
man,  48  U.  S.  101,  12  L.  Ed.  625 ;  Wilson  v.  Spencer,  91  Neb. 
139,  135  N.  W.  546 ;  Going  v.  Dinmddie,  86  Cal.  633,  25  Pac. 
129;  Schoettgen  v.  Wilson,  48  Mo.  253.)  True,  the  plaintiff 
alleges  that  some  of  the  things  charged  were  done  by  the  warden 
willfully,  maliciously  and  unlawfully.  This  allegation  is  not 
made  with  reference  to  the  corporal  punishments  of  which  the 
plaintiff  complains  or  the  alleged  assault  upon  him.  It  is  al- 
leged therein  that  the  guards  committed  this  assault  unlaw- 
fully, willfully  and  maliciously,  but,  of  course,  the  state  of  feel- 
ing of  the  guards  in  committing  the  assault  cannot  be  imputed 
to  the  warden.  The  failure  to  allege  si^bstantial  facts  show- 
ing wrong  upon  the  part  of  the  warden  or  malicious  intent  can- 
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not  be  relieved,  nor  supplied  by  words  of  this  cTiaracter,  however 
numerous  or  however  often  repeated.  (Fancier  v.  Parsons,  6 
W.  Va.  486,  20  Am.  Rep.  437;  Pratt  v.  Gardner,  2  Cush.  (Mass.) 
63,  48  Am.  Dec.  652 ;  Triscony  v.  Orr,  49  Cal.  612 ;  Miles  v.  Mo^ 
Dermott,  31  Cal.  270;  Courter  v.  Wood,  3  N.  J.  L.  200  (617) ; 
Despreaux  v.  Smock,  3  N.  J.  L.  313  (744) ;  Tavenner  v.  More- 
head,  41  W.  Va.  116,  23  S.  E.  673.) 

Plaintiff's  second  pretended  cause  of  action  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action  against  the  de- 
fendant. It  does  not  contain  any  statement  (1)  that  the  plain- 
tiff, during  the  term  of  his  imprisonment,  had  performed  regu- 
lar labor  during  good  health,  either  within  or  without  the  state 
prison  inclosures;  (2)  that  the  board  of  state  prison  commis- 
sioners had  ever  at  any  time  granted  to  him  any  credit  of  time, 
as  provided  for  in  section  9737;  (3)  that  during  the  term  of  his 
imprisonment  he  had  never  attempted  to  escape;  and  (4)  that 
he  had  not  committed  or  attempted  to  commit  any  assault  upon 
his  keeper,  guard,  oflScer  or  other  convict,  or  otherwise  endan- 
gered life,  or  that  he  had  not  been  guilty  of  any  flagrant  dis- 
regard of  any  rule  of  the  prison,  or  any  misdemeanor;  neither 
is  there  any  allegation  that  the  board  had  not  forfeited  any  good 
time  which  he  might  otherwise  have  been  entitled  to;  and  that 
they  had  not,  before  such  forfeiture,  given  him  notice  of  the 
same.  The  authorities  hereinbefore  cited  on  the  pretended  first 
cause  of  action,  and  the  argument  thereon  made  in  regard  to  the 
presumptions  which  attend  upon  the  warden  in  regard  to  his 
liability  for  gu(m-judicial  acts  in  regard  to  the  nature  of  his 
public  duties,  and  other  questions,  are  directly  applicable  and 
pertinent  to  this,  cause  of  action,  and  we  invite  the  court's  at- 
tention thereto  and  ask  that  the  same  be  given  full  force  and 
effect.  (See,  also,  Van%derheyden  v.  Young ^  11  Johns.  (N.  Y.) 
151;  In  re  Canfield,  98  Mich.  644,  57  N.  W.  807.) 

Plaintiff's  pretended  third  cause  of  action  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  against  the  defendant. 
A  complaint  for  malicious  prosecution  must  describe  the  crime 
charged  against  the  plaintiff  and  must  set  out  the  nature  of 
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MB.  JUSTICE  HOLUlWAT  dtZirtred  tie  c^iiioa  of  tbe 
e»art. 

Th*  v>m;,'.i,:ot  atttrtpU  to  eet  forth  three  asses  of  a«Jo=  for 
Aaoisigta:  '\,  F'jr  UMau^t  md  other  pere-iial  u:3:zn:ces;  2^ 
t'rT  ti'jif^  imprisfji.ni^Bt ;  and  f 3)  for  d-b'.:  i-ioas  prosiwaticii- 
Each  pharge  arrise  oat  of  transactions  -wti^h  owarrvd  whfle 
pWiiitift  was  itnpnsontd  in  the  peoil^ntiary,  and  while  Conlej 
wa»  ward^rD  or  wmtractop  in  charge  of  thai  in.st:tat:on. 

Aft'rr  the  cause  was  at  isHne  and  apon  the  trial,  defendant  ob- 
)tn-U^  to  the  intrwlu'rtion  of  evidence  by  the  plaintiff,  ap>n  the 
gr<>ui]d  that  the  eoDiplaint  does  not  state  s  eanse  of  action.  This 
notion  was  tostained,  and  a  judgment  was  entered  dismissing 
thtf  action  and  awarding  defendant  hi^  costs.  From  that  judg- 
ment jflaiiiliff  prcsecuted  this  appeal  Respondent  has  moved 
[1]  Ut  dixmijui  the  appeal  apon  the  groand  of  insufGciencv  of 
the  noti';e.  The  motion  is  overrnled.  The  notice  is  informal, 
indi-finite  and  reaches  the  vtry  limits  of  defensible  ground. 
It  refers  to  the  order  of  the  court  aujitaining  defendant's  motion 
to  exclude  evidence.  Such  an  order  is  not  appealable  (sec.  7099, 
Rev.  Cwleit) ;  but  from  the  notice  it  may  be  gathered  that  the 
plaintitT's  purpose  was  to  appeal  from  the  judgment  in  this 
action  made  and  entered  on  June  27,  1912,  in  favor  of  the  de- 
fendant and  against  the  plaintiff. 

In  ■import  of  the  motion  counsel  refer  to  the  decision  of  this 
Hate  ex  rel.  Rojenstein  v.  District  Court,  41  Mont.  100, 
Cas.  1307,  108  Pac,  580 ;  but  in  the  later  case  of  Vala- 
jhman,  46  Mont.  144,  127  Pac.  88,  we  had  occasion  to 
e  Kotemtein  Caae  and  to  differentiate  it  from  the  then 
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instant  case.  In  referring  to  the  contents  of  a  notice  of  appeal 
we  said:  "It  must  be  deemed  sufficient  if  upon  its  face  the 
adverse  party  is  given  enough  information  to  enable  him  to 
know  what  is  required  of  him  in  order  to  protect  his  rights. 
This  view  not  only  permits,  but  requires,  a  reasonable  construc- 
tion of  it  in  order  that  the  appellant  may  not  be  defeated  of  his 
right  for  merely  technical  reasons.  •  •  •  The  notice 
•  •  •  contains  the  title  of  the  cause,  the  date  of  the  rendi- 
tion of  the  judgment,  the  statement  that  it  was  rendered  in 
favor  of  the  plaintiff  and  against  the  defendant,  and  the  title  of 
the  particular  court  that  rendered  it.  The  notice  was  suffi- 
cient." 

The  defects  in  the  notice  in  this  case  are  clearly  the  result 
of  the  misapprehension  of  counsel  for  appellant,  as  to  what  the 
judgment  determined.  They  apparently  confuse  the  order  for 
judgment  with  the  judgment  itself,  or  proceed  upon  the  theory 
that  the  preliminary  recitals  in  the  judgment  constitute  an  essen- 
tial part  of  it.  So  long  as  the  notice  serves  the  purpose  of  ap- 
prising the  respondent  of  the  judgment  which  it  is  sought  to 
have  reviewed,  it  is  sufficient.  The  giving  of  a  notice  is  not  an 
indispensable  step  in  taking  an  appeal.  It  does  not  serve  any 
higher  purpose  than  a  summons,  and  its  entire  absence  can  be 
waived.  {Jenkim  v.  Carroll,  42  Mont.  302,  112  Pac.  1064.) 
This  court  is  commanded  by  statute  to  give  its  judgment  with- 
out regard  to  technical  errors  or  defects  which  do  not  affect  the 
substantial  rights  of  the  parties.  We  are  forbidden  to  idolize 
matters  of  form  at  the  expense  of  substance,  or  to  pay  tithes 
of  mint  and  anise  and  cumin  while  omitting  the  weightier  mat- 
ters of  law. 

On  the  Merits 

First  Cause  of  Action.  The  plaintiff  complains  that  while  he 
[2,  3]  was  duly  imprisoned  in  the  penitentiary,  the  defendant, 
as  warden  in  charge  of  that  institution,  caused  him  to  be  (a)  con- 
fined in  a  cell  with  an  insane  Italian,  and  (b)  with  a  negro,  (c) 
to  be  shackled,  manacled  and  placed  in  a  dungeon  and  confined 
on  a  bread  and  water  diet,  and   (d)    assaulted,  beaten  and 
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vcisd^l  Ini  eoTlulime  faroko,  md  kii  bad  sad  Atat  art  aad 


'a,  TSe  «;=)p!ahit  fails  to  aHece  thxt  the  It&lian's  inwiitT 
««  kn'^vr:  to  tb«  varden  or  to  tbe  s^mi^  or  ot^o*  prison  oSoab, 
or  t!ut  plaiztiflf  crer  made  eomplaiot  or  rvq:i€ft^  a  change. 

''.'  Wbn?  tbe  plan:tiff*a  reSned  aencfbilities  may  have  been 
Acfik^  br  his  beinz  eomp^Hf^  to  share  Ids  eeH  vith  a  iK^n>.  he 
Caili  to  al^^ze  fa?ts  anScifot  to  state  a  esuse  of  scl:<n  for  lefal 
Klitf,  PnrthenEore.  th*  ansirer,  whi!e  adxittisz  the  fart  of 
plii:;t:ff "a  emfses^st  wr'.b  :he  Dezro.  all^?€s  in  jnstiS^atifni 
that,  on  atvjunt  of  the  crowded  emdhioD  of  the  pr^a.  it  was 
cewssary  that  s«^m^:ne  be  eocficed  in  the  same  ctH  with  the 
Beero.  and  this  is  n':t  de::kd. 

'e;  AH  of  p'.aictiff*s  allrTatkns  are  predicated  npon  the 
pr^sJse  that  he  was  a  convict,  acd  that  Co::!ct  was  warden.  The 
answer  adm:t4  the  facts  that  pl&intiff  was  manacled,  dialed, 
pla<vd  in  a  6i::Ttr^n.  acd  k-rpt  on  a  bread  and  water  diet.  It 
then  sets  f-.rth  in  jostification  that  the  state  prisoa  b-«rd.  ponn- 
ant  to  statciofT  aaikontr,  dalv  made  and  pr?aiQ]«led  certain 
Tulet  acd  rt-z-j^atio&a  for  the  macaz^icent  of  the  peniteBtiarr  and 
the  diif^iplin?  of  prls-r-Eers;  that  the  panishiDenta  «ia3ierated 
nnder  this  »pee:£c  charge  are  speciea  of  pai:Uhm?ats  provided 
for  ty  suoh  rales,  and  that  the  in  Miction  of  the  pnsishrErcts  npon 
the  plaintiff  was  cecfssarr  to  compe!  his  snbicissioa  to  prison 
anthcritr.  The  history  of  an  iccipient  riot  in  the  penitentiary 
is  recited  at  length,  and  the  part  played  by  defendant  is  set 
forth.  There  is  no  denial  of  these  facts,  and,  standing  adrnitted, 
th-^y  amount  to  a  complete  jnst::;i?at:on.  and  defeat  any  riarbt 
of  recovery  upon  the  part  of  the  plaisdff,  if  any  right  he  other- 
wise had. 

d  Standins  aloiie.  the  assault  Dpon  the  plaintiff,  with  the 
de:a:U  of  ha  injorits  as  depioied  in  this  ebarze.  s^ms  cmel — 
barlaT'^us — bat  p'.iiictiff  doabtless  diserie:'.y  refrained 
nlizttecing  the  conrt  upon  the  sarroucding  oireamstaaces. 
h'>wever,  are  fnlly  supplied  by  the  aSnnaiive  portion  of 
swer  to  this  charge,  which  amounts,  in  legal  effect,  to  a 
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confession  and  avoidance,  or,  in  other  words,  to  a  justification 
for  whatever  injuries  were  actually  inflicted  upon  the  plaintiflf. 
The  answer  alleges  that  on  March  8,  1908,  this  plaintiff,  Geo. 
Bock,  Wm.  Hayes,  and  C.  B.  Young,  all  convicts  in  the  peni- 
tentiary, entered  into  a  conspiracy  to  escape  from  prison,  and  in 
pursuance  of  that  purpose,  and  in  the  attempted  execution  of 
their  plan,  they  murdered  John  Robinson,  the  deputy  warden, 
and  assaulted  this  defendant,  the  warden,  with  intent  to  kill 
and  murder  him,  and  did  grievously  wound  him  so  that  for  many 
weeks  thereafter  he  was  nigh  unto  death;  that  this  plaintiff, 
Stephens,  actually  participated  in  the  murder  of  Robinson  and 
the  assault  upon  defendant;  that  thereafter  Thos.  McTague, 
co-contractor  with  this  defendant  in  the  management  of  the  peni- 
tentiary, and  having  equal  authority  with  him  to  maintain  order 
and  discipline  in  the  prison,  after  a  complete  investigaton  of  the 
mutiny  referred  to,  ordered  Stephens  confined  to  a  dungeon,  that 
Stephens  was  contumacious  and  violent,  and  assaulted  the  guards 
detailed  to  execute  McTague 's  order,  and  that  in  the  necessary 
defense  of  themselves  and  iil  subduing  Stephens  the  guards  in- 
flicted whatever  injuries  plaintiff  sustained.  There  is  not  any 
denial  of  these  facts,  and,  standing  alone,  they  constitute  a  justi- 
fication for  the  acts  of  which  complaint  is  made,  assuming  that 
the  complaint  states  a  cause  of  action  in  the  particular  instance 
now  under  consideration.  For  this  reason  alone  the  ruling  of 
the  trial  court  should  be  sustained;  for  it  is  now  the  rule,  too 
well  established  in  this  state  to  be  open  to  further  controversy, 
that  if  the  decision  of  the  lower  court  was  correct,  it  will  not  be 
disturbed  even  though  it  may  have  been  prompted  by  an  erro- 
neous reason.  {Marron  v.  Great  Northern  Ry,  Co,,  46  Mont.  593, 
129  Pac.  1055 ;  Von  Told  v.  City  of  Lewistoivn,  41  Mont.  226, 
137  Am.  St.  Rep.  733,  108  Pac.  910;  Menard  v.  Montana  Central 
By.  Co.,  22  Mont.  340,  56  Pac.  592 ;  Wimiicott  v.  Orman,  39  Mont. 
339,  102  Pac.  570.) 

But  the  trial  court's  ruling  was  correct  upon  the  theory  of  its 
rendition,  and  the  complaint  does  not  state  a  cause  of  action 
The.  warden  of  the  penitentiary  is  a  public  officer,  and  in  this 
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instance  be  is  saed  as  snch,  and  for  acts  done  by  bim  in  virtue  of 
bis  office  as  warden.  (State  ex  reL  Stephens  v.  District  Court, 
43  Mont.  571,  Ann.  Cas.  1912C,  343,  118  Pac.  268.)  Tbe  pre- 
sumption tbat  official  duty  was  regularly  performed  attaches 
to  bis  acts  (sec.  7962,  subd.  15,  Bev.  Codes) ;  and,  since  tbis  pre- 
tended rigbt  of  action  arose  wbile  plaintiff  was  rightfully  im- 
prisoned, it  was  incumbent  ui>on  bim,  in  order  to  put  the  warden 
in  tbe  wrong,  to  allege  tbat  his  injuries  did  not  result  as  the 
consequence  of  bis  wrongful  or  unlawful  acts.  In  Wightman  y. 
Brush,  56  Hun,  647,  10  N.  Y.  Supp.  76,  an  action  similar  to  the 
one  before  us,  a  demurrer  was  sustained  to  tbe  complaint,  and 
properly  so  according  to  tbe  supreme  court.  In  justification  of 
that  conclusion  the  court  said:  '^ There  is  no  allegation  in  the 
complaint  tbat  tbe  acts  done  by  tbe  defendants  were  not  in 
accordance  with  tbe  regulations  of  the  superintendent,  or  tbat 
they  were  not  necessary  for  the  proper  punishment  of  tbe  plain- 
tiff, or  to  secure  submission  and  obedience  upon  his  part."  For 
the  reason  tbat  this  complaint  does  not  negative  tbe  presump- 
tion attaching  to  the  warden's  official  acts,  it  does  not  state  a 
cause  of  action. 

Second  Cause  of  Action.  ''False  imprisonment  is  the  unlaw- 
ful violation  of  tbe  personal  liberty  of  another."  (Sec.  8324, 
[4]  Rev.  Codes.)  The  gist  of  the  offense  is  tbe  unlawful  de- 
tention.    (McCarthy  v.  De  Armit,  99  Pa.  63.) 

No  complaint  is  made  of  plaintiff's  incarceration  in  the  peni- 
tentiary in  the  first  instance.  His  action  proceeds  upon  the  as- 
sumption that  be  was  properly  sentenced  to  a  four  year  term 
[5]  of  imprisonment,  but  bis  contention  is  that,  by  virtue  of 
the  good-time  allowance  provided  in  our  statute,  he  was  entitled 
to  his  discharge  as  a  matter  of  right,  upon  the  expiration  of 
three  years  and  two  months,  in  the  absence  of  any  showing  tbat 
such  allowance  bad  been  forfeited  by  tbe  prison  board.  In  many 
of  the  states  this  theory  would  be  accepted  at  once,  not  becau.se 
of  any  peculiar  right  in  the  plaintiff  as  a  convict,  but  solely 
because  of  local  laws,  rules  or  regulations.  Commutations  for 
good  conduct  are  purely  matters  of  legislative  control,  and  tbe 
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determination  of  the  extent  and  character  of  the  right  in  any 
given  instance  is  referable  entirely  to  the  local  statutes.  {Wood- 
ward V.  Murdoch,  124  Ind.  439,  24  N.  E.  1047.)  An  examina- 
tion of  the  provisions  found  in  the  laws  of  the  different  states 
discloses  that  they  classify  themselyes  generally  into  two  groups. 
In  the  first  are  found  those  statutes  which  by  'their  terms  auto- 
matically reduce  the  period  of  imprisonment  upon  the  rendition 
of  the  judgment.  It  is  said,  indeed,  that  a  provision  of  this 
character  forms  a  part  of  the  judgment,  and  that  under  it  the 
prisoner  enters  upon  his  confinement  with  the  statutory  assur- 
ance that  his  term  is  automatically  abridged  by  law,  unless  by 
his  own  breach  of  prison  discipline  he  forfeits  the  credits  which 
inhere  to  his  sentence.  Under  a  statute  of  this  character  the 
presumption  is  in  favor  of  the  convict,  and  the  burden  is  upon 
the  state  to  show  affirmatively  the  facts  which  defeat  the  claim 
to  statutory  allowances.  {Ex  parte  Wadleigh,  82  Cal.  518,  23 
Pac.  190;  In  re  Canfield,  98  Mich.  644,  57  N.  W.  807;  In  re 
Kness,  58  Kan.  705,  50  Pac.  939 ;  State  ex  rel.  Davis  v.  Hunter, 
124  Iowa,  569,  104  Am.  St.  Rep.  361,  100  N.  W.  510.)  In  the 
second  group  are  those  statutes  which  determine  in  advance  the 
amount  of  credits— computed  in  days  and  months — ^which  cer- 
tain prisoners  may  earn  upon  certain  specified  terms  and  con- 
ditions. The  commutation  is  held  out  as  a  reward  for  good 
conduct  or  efficiency  in  prison  labor.  A  statute  of  this  char- 
acter cannot  enter  into  the  sentence  or  form  a  part  of  it,  for 
the  reward  must  first  be  earned  before  the  prisoner  is  entitled 
to  it.  Our  statutory  provisions  are  very  brief,  and  their  terms 
somewhat  indefinite,  but  the  theory  upon  which  they  proceed 
is,  we  think,  made  sufficiently  manifest.  The  government,  super- 
vision, and  control  of  the  penitentiary  are  lodged  in  the  state 
board  of  prison  commissioners.  (Sec.  9716,  Rev.  Codes.) 
Among  the  powers  and  duties  of  the  board,  section  9737,  Revised 
Codes,  provides  the  following:  **The  board  is  hereby  authorized 
and  required  to  grant  to  any  convict  confined  in  the  state  prison, 
who  shall  well  behave  himself  and  who  shall  perform  regular 
labor  during  good  health,  either  within  or  without  the  state 
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prison  inclosnreB,  a  credit  of  the  time  from  his  senteBce  as  ap- 
peals in  the  following  table."  The  table  mentioned  designates 
in  months  the  credits  which  may  be  earned.  Upon  a  four  year 
term  they  a^regate  ten  months.  But  it  is  to  be  observed,  in 
the  first  instance,  that  by  the.  language  of  the  statute  any  allow- 
ance for  good  conduct  or  efBcient  labor  has  its  source  in  a  grant 
from  the  prison  board,  and  does  not  spring  from  the  operation 
of  the  law  itself.  The  section  quoted  implies  that  some  investi- 
gation must  be  made  by  the  board,  and  a  judgment  formed 
thereon.  There  must  be  a  finding  that  the  convict  has  well  be- 
haved himself,  and  that  he  has  performed  regular  labor  during 
good  health.  These  are  conditions  precedent  to  his  right  to  any 
credits.  Section  9738  seems  to  indicate  a  course  of  procedure 
for  the  board.  In  order  to  carry  out  the  purpose  of  these  stat- 
utes, the  board  must  investigate  the  record  of  every  convict, 
probably  at  the  end  of  every  year  of  his  service,  and  grant  the 
proper  credits  if  earned,  for  the  section  declares  thst,  if  after 
a  enedit  has  once  been  earned,  the  convict  commits  any  of  the 
ofFenses  enumerated,  the  board  shall,  upon  proof  of  the  fact, 
after  notice  to  the  convict,  forfeit  all  deductions  of  time  earned 
before  the  commission  of  such  ofiEense.  New  York,  Pennsylvania, 
ai:d  doubtless  other  states  have  statutes  somewhat  similar  to 
ours,  and  under  any  of  these  the  burden  is  npon  the  prisoner 
to  fhow  thai  he  has  earned  the  credits  by  complying  with  the 
p!Ts:-a  rcl«-  33  Cyc.  333;  In  rt  Raifmond  (D.  C.l,  110  Fed. 
15-5.'  Asd  ev^n  npon  such  showing  he  has  bat  made  a  prima 
'ec-K  tise  agair^st  the  board,  and  not  any  case  of  derel:iMion  of 
iuTv  t^m  the  part  of  the  warden.  Doubtless,  if  the  board 
Eri'i^TiJ-ZT  n'-^&id  to  grant  him  credits  fairly  earned,  the  pris- 
t'l.!*  ■r-.'^^i  iare  an  ad^^nite  remedy;  bat  it  is  only  after  the 
i'.i£--c  Lu  tr.rd  that  the  warden  can  l*e  h^'.d  dert'lL-t.  and  then 
i  r^t'szl  to  dcdu^'t  the  crecits  whi.."h  have  beoi 
-i  ■•.:».-i  In  the  absec^'e  of  any  shjwing  that  the 
•*.-tJ^'i  tie  ccmmntatioa  wb:;h  he  niiefct  hare 
•.^  li-».  i::i  a  further  sh.  wi=sr  that  the  brard  had 
II  :.ZA  rr^i.'i  fee  ela:=».  the  Fliinuff  fa:^  to  state 
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When  the  judgment  of  imprisonment  is  entered,  and  the  sheriff 
in  execution  of  it  delivers  the  convict  to  the  penitentiary,  he 
must  also  deliver  to  the  warden  a  certified  copy  of  the  judgment 
(sec.  9380,  Rev.  Codes),  and  this  is  the  evidence  of  the  warden's 
authority  for  detaining  the  prisoner.  If  upon  its  face  the  judg- 
ment directs  that  he  be  confined  in  the  penitentiary  at  hard 
labor  for  four  years,  the  warden  cannot  release  him  sooner,  ex- 
cept upon  an  order  of  the  prison  board  or  the  judgment  of  a 
court  of  competent  jurisdiction. 

Third  Cattse  of  Action.  In  the  answer  to  the  third  cause  of 
action,  defendant  specifically  sets  forth  that  on  March  6,  1911, 
he  signed  and  verified  a  complaint  in  the  justice  of  the  peace 
court  of  Cottonwood  township,  Powell  county,  before  M.  B.  Fee, 
justice  of  the  peace,  charging  the  said  Oram  Stephens  with  tho 
crime  of  attempt  to  escape  from  the  state  penitentiary;  that  a 
preliminary  examination  was  had ;  that  Stephens  was  bound  over 
to  the  district  court ;  that  the  county  attorney  of  Powell  county 
filed  an  information  against  him  for  the  same  offense ;  and  that 
on  May  15, 1911,  he  was,  by  order  of  the  district  court  discharged 
from  custody  and  from  prosecution  upon  said  charge.  The  de- 
fendant, by  way  of  special  defense,  so  called,  further  alleges  his 
belief  in  the  truth  of  the  charge  which  he  made  against  Stephens, 
the  fact  that,  before  making  it,  he  consulted  and  sought  the  ad- 
vice of  the  county  attorney,  and  after  a  full,  frank  and  truthful 
statement  of  all  the  facts,  he  was  advised  by  the  county  attorney 
that  there  was  probable  cause  and  sufficient  ground  for  believing 
Stephens  guilty,  and  that  in  making  such  charge  he  acted  upon 
that  advice.  Not  any  of  these  facts  are  denied  by  a  reply,  and 
respondent  insists  that  they  are  therefore  to  be  deemed  admitted, 
and,  if  admitted,  they  constitute  a  complete  defense  to  the  plain- 
tiff's third  cause  of  action,  if  any  he  has. 

Was  it  necessary  for  plaintiff  to  reply  to  these  affirmative  alle- 
gations t  That  such  an  inquiry  arises  and  is  difficult  of  solu- 
tion is  of  itself  a  reproach  to  the  law.  It  is  a  most  serious  re- 
flection upon  our  legislation  that  the  ablest  attorneys  in  this 
state — ^men  of  great  learning  and  wide  experience — cannot  under- 


36d  SoPHBNS  V.  CoNUT.  p)ee.  T.  13 

ftand  fhe  eomplex  roles  of  proeedore  proyided  in  our  Civil 
Practiee  Act  Bot  io  long  as  legislatiTe  assemblies  fix,  by  hard 
and  fast  statutes,  mere  roles  of  practice,  this  condition  will  eon- 
tinoe.  Under  the  Code  of  1895  a  reply  was  necessary  only  when 
the  answer  contained  a  coonterelaim  (Code  Civ.  Proc.,  sec  720), 
and,  as  a  coonterelaim  was  defined,  the  statote  was  eomparatively 
simple  and  qoite  generally  understood,  and  doobtless  for  these 
[6]  reasons  was  changed.  By  an  Act  approved  Febroary  22, 
1899,  the  section  above  was  amended  so  as  to  reqoire  a  reply 
whenever  the  answer  contains  eitiier  a  coonterelaim  oranff  new 
maiter  (Laws  1899,  p.  142).  With  a  forther  slight  hot  immate- 
rial amendment,  that  provision  was  carried  into  the  Revised 
Codes,  and  is  now  found  in  section  6560.  What  is  meant  by  the 
words  "any  new  matter"!  The  legislature  doubtless  intended 
that  they  should  be  understood  in  the  same  sense  as  the  like 
terms  are  employed  in  section  6540,  which  provides  that  an  an- 
swer, aside  from  admissions  and  denials,  may  contain  a  statement 
of  any  new  matter  constituting  a  defense  or  coxmterclaim.  If 
this  be  true,  then  the  new  matter,  in  an  answer  which  calls  for 
a  reply,  is  only  such  new  matter  as  constitutes  either  a  defense 
or  a  counterclaim,  and  anything  else  is  not  new  matter  within 
the  meaning  of  the  Practice  Act.  Eliminating  from  further  con- 
sideration any  reference  to  a  counterclaim — for  there  is  not  any 
contention  that  defendant's  pleading  falls  within  the  definition 
of  that  term — ^and  we  are  confronted  with  the  inquiry :  Does  the 
answer  contain  a  statement  of  new  matter  constituting  a  defense, 
within  the  meaning  of  the  Code  section  above  t  If  it  does,  a 
reply  was  required  and,  in  the  absence  of  one,  the  facts  are  ad- 
mitted.   If  it  does  not,  a  reply  was  not  necessary. 

Any  definition  of  the  phrase  "new  matter  constituting  a  de- 
fense" which  may  be  adopted  will  require  further  definition  or 
elucidation  in  order  to  be  understood.  In  Mauldin  v.  Ball,  5 
Mont.  96,  1  Pac.  409,  this  court,  after  reviewing  the  authorities 
at  length,  said:  "The  defense  of  new  matter,  necessarily,  either 
expressly  or  by  implication,  admits  the  averments  of  the  com- 
plaint, and  alleges  facts  that  destroy  their  effect  or  defeat  them. 
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If  what  is  alleged  amounts  to  a  denial,  it  is  not  new  matter;  nor 
is  it  new  matter  if  the  facts  alleged  might  have  been  proven 
under  a  denial.  If  that  which  is  alleged  amounts  to  a  denial, 
or  might  be  proved  under  a  denial,  no  replication  is  required, 
but  the  defense  of  new  matter  must  be  denied,  or  it  is  admitted. 
It  is  therefore  of  vital  importance  to  determine  clearly  what 
amounts  to  a  denial,  and  what  to  new  matter.  And  the  rule  for 
ascertaining  this  may  be  stated  thus:  Whatever  facts  are 
alleged  in  the  answer,  that  might  have  been  proved  under  a 
specific  denial  of  the  allegations  of  the  complaint,  may  be  con- 
sidered as  and  are  equivalent  to  a  specific  denial  of  such  allega- 
tions, and  require  no  replication ;  for  such  an  answer  forms  an 
issue,  and  whatever  averments  of  the  answer  amount  to  an  ad- 
mission of  the  allegations  of  the  complaint,  and  tend  to  establish 
some  circumstance  or  fact  not  inconsistent  with  all  such  allega- 
tions, constituting  a  defense  or  counterclaim,  and  which  could 
not  be  proved  under  a  specific  denial,  are  new  matter  and  re- 
quire a  replication."  The  rule  appears  to  be,  then,  that  if  the 
[7]  facts  stated  in  the  answer  could  have  been  proved  under  a 
denial  of  the  allegations  in  the  complaint,  they  do  not  constitute 
new  matter  within  the  meaning  of  the  Practice  Act,  and  the 
failure  to  reply  does  not  amount  to  an  admission  of  the  truth  of 
the  matters  stated  as  against  the  plaintiff. 

'^  Under  a  general  denial  of  the  allegations  in  the  complaint 
[8]  the  defendant  may  introduce  any  evidence  which  goes  to 
controvert  the  facts  which  the  plaintiff  is  bound  to  establish  to 
sustain  his  action."  (1  Ency.  PI.  &  Pr.  817.)  In  order  to 
make  out  a  prima  facie  case  of  malicious  prosecution,  the  plain- 
tiff was  required  to  allege  and  prove :  (a)  That  a  judicial  pro- 
[9]  ceeding  was  commenced  and  prosecuted  against  him;  (b) 
that  the  defendant  was  responsible  for  instigating,  prosecuting 
or  continuing  such  proceeding;  (c)  that  there  was  a  want  of 
probable  cause  for  defendant's  act  or  acts;  (d)  that  he  was  actu- 
ated by  malice;  (e)  that  the  proceeding  terminated  favorably 
to  plaintiff;  and  (f)  that  plaintiff  suffered  damage,  with  the 
amount  thereof.     (13  Ency.  PL  &  Pr.  427  j  Newell  on  Malicious 
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ProMentkni,  897;  Wkeder  ▼.  NeMtt,  24  How.  (U.  8.)  5U,  16 
L.  E<L  765.)  With  the  bnrden  thus  imposed  upcm  the  plaintiff 
[10]  to  allege  and  prove  everj  one  of  these  facta,  it  is  apparent 
at  once  that  there  ia  not  anything  aet  forth  in  defendant's  an- 
swer which  could  not  hare  been  proved  under  a  general  deniaL 
The  only  purpose  which  the  allegatioiis  of  this  answer  ean  serve 
is  to  show  probable  cause,  absence  of  malice,  and  the  presence 
of  good  faith.  These  are  but  reasons  why  the  defendant  should 
not  be  held  liable  and  such  pleading  has  been  aptly  termed  an 
argumentative  denial.  (JZaad  v.  ButU  Electric  By.  Co.,  40 
Mont.  398,  107  Pac.  87.) 

''If  the  defendant  acted  under  the  advice  or  opinion  of  legal 
counsel,  this  fact  is  relevant  both  to  show  probable  cause  and 
absence  of  malice."  (Newell  on  Malicious  Prosecution,  470.) 
Under  a  general  denial  the  defendant  ''may  prove  probable 
cause,  good  faith,  and  absence  of  malice,  advice  of  counsel,  that 
the  prosecution  has  not  terminated,  or  that  it  was  not  instigated 
by  the  defendant.''  (13  Ency.  PL  ft  Pr.  458;  1  Bncy.  PL  ft 
Pr.  823.)  In  considering  the  question  now  before  us,  this  court 
in  Smith  v.  Davis,  3  Mont.  109,  in  treating  of  new  matter  sim- 
ilar to  that  found  in  this  answer  which  had  there  been  stricken 
from  the  answer  on  motion,  said :  "It  was  necessary  for  the  plain- 
tiff, in  order  to  maintain  the  action,  to  allege  in  his  complaint, 
and  to  establish  by  the  evidence  upon  the  trial,  malice  and  the 
want  of  reasonable  or  probable  cause.  This  is  the  gist  of  the 
action.  It  gives  life  to  the  complaint.  And  the  defendant  might 
have  controverted  every  allegation  that  it  became  necessary  for 
the  plaintiff  to  prove  in  order  to  make  out  his  case,  under  the 
general  denial.  It  follows,  therefore,  that  it  was  not  necessary 
for  the  defendant  to  plead  the  absence  of  malice,  or  that  he  had 
reasonable  or  probable  cause  for  his  act  in  causing  the  arrest  of 
the  plaintiff,  in  order  to  establish  his  defense.  The  general 
denial  was  a  sufficient  answer,  and  under  it  all  the  matter  con- 
tained in  the  second  defense  might  have  been  and  was  introduced 
in  evidence  upon  the  trial." 
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Our  conchision  is  that  the  afSrmative  allegations  in  the  an- 
swer do  not  constitute  new  matter  within  the  meaning  of  section 
6560  above,  and  that  a  reply  to  them  was  not  necessary. 

But  respondent  insists,  further,  that  this  complaint  does  not 
[11,  12]  state  a  cause  of  action  for  malicious  prosecution.  It 
fails  to  allege  that  any  judicial  proceeding  whatever  was  insti- 
tuted or  prosecuted  against  the  plaintiff,  and,  naturally  enough, 
fails  to  allege  that  the  proceeding  terminated  favorably  to  plain- 
tiff before  the  commencement  of  the  present  action.  Counsel 
for  appellant  reply,  however,  that  these  necessary  allegations 
omitted  from  the  complaint  were  supplied  by  the  defendant's 
answer.  That  one  pleacling  may  provide  a  necessary  allegation 
omitted  from  an  adversary  pleading  is  the  rule  at  common  law 
(1  Chitty  on  Pleading,  p.  703),  and  is  now  recognized  generally 
as  in  effect  in  all  states  proceeding  under  the  code  system 
(1  Sutherland's  Code  Pleading,  Practice  and  Forms,  sec.  361; 
Bliss  on  Code  Pleading,  3d  ed.,  sec.  437;  31  Cyc.  714;  Pomeroy's 
Code  Remedies,  sec.  579).  In  an  early  case  this  court  declared 
that  "a  defective  complaint  may  be  cured  when  the  material 
fact  omitted  therefrom  has  been  supplied  by  the  answer." 
{Hershfield  dk  Bro.  v.  Aiken,  3  Mont.  442.)  The  same  rule  has 
been  repeatedly  or  specifically  recognized  in  each  of  the  follow- 
ing cases :  Murphy  v.  Phelps,  12  Mont.  531,  31  Pac.  64 ;  Haml' 
ton  V.  Great  Falls  St.  By.  Co,,  17  Mont.  334,  42  Pac.  860,  43 
Pac.  713 ;  Lynch  v.  Bechtel,  19  Mont.  548,  48  Pac.  1112 ;  Crowder 
V.  McDormell,  21  Mont.  367,  54  Pac.  43 ;  Hefferlin  v.  Karlman, 
29  Mont.  139,  74  Pac.  201;  Grogan  v.  Valley  Trading  Co.,. 30 
Mont.  229,  76  Pac.  211 ;  Christiansen  v.  Aldrich,  30  Mont.  446, 
76  Pac.  1007 ;  Harmon  v.  Fox,  31  Mont.  324,  78  Pac.  517 ;  and 
Mantle  v.  White,  47  Mont.  234,  132  Pac.  22.  The  rule  was  ap- 
plied in  Wall  V.  Toomey,  52  Conn.  35,  in  an  action  for  malicious 
prosecution.  The  plaintiff  there  failed  to  allege  that  the  pro- 
ceeding of  which  he  complained  had  terminated,  and  this  would 
have  been  held  fatal  but  for  the  fact  that  the  omission  was  sui>- 
plied  by  an  allegation  in  the,  answer. 
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It  will  be  observed  from  the  statement  of  the  contents  of  the 
answer  above  that  defendant  distinctly  alleges  that  he  caused 
a  criminal  prosecution  to  be  instituted  against  Stephens.  He 
describes  the  offense,  gives  the  date,  the  name  of  the  court,  and 
the  particular  steps  taken.  This  is  a  sufScient  statement  that 
a  judicial  proceeding  was  commenced.  (13  Ency.  PI.  &  Pr. 
428;  Runk  v.  San  Diego  Flume  Co.,  5  Cal.  (Unrep.)  251,  43 
Pac.  518.)  He  further  alleges  that  on  May  15,  1911,  Stephens 
was,  by  an  order  of  the  district  court,  discharged  from  custody 
and  from  prosecution  on  said  charge.  And  this  sufficiently  dis- 
closes that  the  proceeding  had  terminated  favorably  to  Stephens. 
{Mcintosh  V.  Wales  (Wyo.),  134  Pac.  274;  Newell  on  Malicious 
Prosecution,  p.  332  et  seq,;  Carpenter  v.  Nutter,  127  Cal.  61, 
59  Pac.  301;  13  Ency.  PI.  &  Pr.  444.)  The  essential  allegations 
omitted  from  the  complaint  are  thus  furnished  by  the  answer. 
But  our  determination  that  these  affirmative  allegations  do  not 
constitute  new  matter — ^that  they  might  have  been  omitted  alto- 
gether without  impairing  the  efficiency  of  the  answer — ^is  not  , 
equivalent  to  holding  that  the  allegations  are  immaterial.  The  i 
facts  stated  are  very  material,  but  their  statement  was  not  essen- 
tial to  the  defense.  However,  so  long  as  the  defendant  volun- 
teered them,  he  is  bound  by  his  statement.  The  reason  of  the 
rule  which  permits  one  pleading  to  be  aided  by  another  was  con- 
cisely stated  in  an  early  Massachusetts  case,  as  follows:  **When 
the  defendant  chooses  to  understand  the  plaintiff's  count  to 
contain  all  the  facts  essential  to  his  liability,  and  in  his  plea 
sets  out  and  answers  those  which  have  been  omitted  in  the  count, 
80  that  the  parties  go  to  trial  upon  a  full  knowledge  of  the  charge, 
and  the  record  contains  enough  to  show  the  court  that  all  the 
material  facts  were  in  issue,  the  defendant  shall  not  tread  back 
and  trip  up  the  heels  of  the  plaintiff  on  a  defect  which  he  would 
seem  thus  purposely  to  have  omitted  to  noticfe  in  the  outset  of 
the  controversy."     {Slack  v.  Lyon,  9  Pick.  (Mass.)  62.) 

It  does  not  seem  consonant  with  reason,  with  our  present 
theories  of  justice,  or  of  the  part  which  courts  are  to  play  in  its 
administration,  to  say  that  though  defendant  asserts  these  facts 
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to  be  true,  he  should  not  be  bound  by  them,  merely  because,  if 
he  had  chosen  to  do  so,  he  could  have  omitted  any  reference  to 
them.  Though  these  allegations  do  not  constitute  new  matter 
within  the  meaning  of  those  words  as  used  in  our  Civil  Practice 
Act,  they  are  binding  upon  the  defendant  as  admissions,  and 
supply  the  necessary  facts  omitted  from  the  complaint.  This 
is  in  effect  the  holding  of  the  supreme  court  of  Connecticut  in 
Wall  V.  Toomey  above,  and  the  court  of  appeals  of  Kansas  in  a 
case  whose  facts  are  somewhat  similar  to  those  before  us. 
(Arkansas  City  Bank  v.  McDoweU,  7  Kan.  App.  568,  52 
Pac.  56.) 

It  is  fairly  inferable  from  the  record  that,  in  passing  upon 
[13]  the  motion  to  exclude  evidence,  the  attention  of  the  trial 
court  was  not  directed  to  the  allegations  of  the  answer  which 
cure  the  defects  in  the  complaint,  and  that  no  opportunity  was 
afforded  for  a  decision  upon  the  precise  question  now  before  us ; 
but  our  duty  extends  to  a  review  of  the  judgment,  and  if  it  is 
erroneous,  we  cannot  say  that  it  is  rendered  errorless  by  the 
failure  of  counsel  to  press  upon  the  trial  court  the  same  view 
now  urged  upon  us. 

Since  issues  are  presented  by  the  pleadings,  the  action  for 
malicious  prosecution  should  have  been  tried  upon  the  merits. 

The  judgment  upon  the  first  and  second  causes  of  action  is 

afiSrmed.     The  judgment  as  to  the  third  cause  of  action  only  is 

reversed,  and  that  cause  of  action  is  remanded  for  further  pro- 

^  ceedings  not  inconsistent  with  the  views  herein  expressed.    Each 

{  party  will  pay  his  own  costs  of  this  appeal. 


Mb.  Chief  Justice  Brantly  and  Mb.  Justice  Sanneb  concur. 
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BEOWN,  Appellant,  v.  INDEPENDENT  PUBLISHINQ  CO., 

Respondent. 

(No.  3^00.) 
(Submitted  November  17, 1913.    Decided  Januarj  9,  1914.) 

[138  Pac.  258.] 

Libel — Defense — Pleading — Special  Damages — When  Puilica- 
tion  Libelous  Per  Se — Innuendo — Construction  of  Language — 
Complaint — Insufficiency. 

Libel — Defense — Illegal  Business — ^Wrestling. 

1.  Where  an  alleged  libel  is  in  respect  to  an  unlawful  business  carried 
on  by  plaintiff,  such  as  that  pursued  by  a  professional  wrestler,  eon* 
trarj  to  the  provisions  of  section  8576,  Bevised  Codes,  he  cannot  main- 
tain the  action  for  the  purpose  of  recovering  damages  for  injury  to  his 
business. 

Same — Pleading — Special  Damages. 

2.  If  a  publication  is  not  libelous  per  se,  damages  are  not  recoverable 
unless  they  axe  alleged  specially. 

[As  to  what  is  an  excessive  verdict  in  an  action  for  libel,  see  note  in 
Ann.  Gas.  1913B,  700.] 

Same — Innuendo— Surplusage. 

3.  If  a  publication  is  not  libelous  per  se,  it  cannot  be  made  so  by 
innuendo. 

[As  to  evidence  sufficient  to  support  innuendo,  see  note  in  58  Ahl  St. 
Bep.  698.] 

Same — Construction  of  Language — Publication  Libelous  per  se, 

4.  In  determining  whether  language  complained  of  is  libelous  per  se, 
it  must  be  considered  in  its  relation  to  the  entire  article  in  which  it 
appears;  and  to  warrant  the  conclusion  that  it  is  of  such  character, 
the  words  must  be  susceptible  of  but  one  meaning,  viz.:  that  from  its 
publication  pecuniary  loss  to  plaintiff  necessarily  must,  or  presumably 
did,  follow  as  its  proximate  consequence. 

[Newspaper  libel  is  the  subject  of  a  note  in  15  Am.  St.  Bep.  333. 
As  to  what  words  are  actionable  per  se,  aee  note  in  116  Am.  St.  Bep. 
802.] 

Same — Case  at  Bar — Complaint — Insufficiency. 

5.  Held,  that  the  publication  of  an  article  containing  the  words:  "S. 
[a  professional  wrestler]  refused  to  pay  room  rent,"  was  not  libelous 
per  se;  hence,  in  the  absence  of  an  allegation  specially  pleading  facts 
i^owing  pecuniary  loss  because  of  the  publication  of  such  words,  his 
complaint  did  not  state  a  cause  of  action  for  libel. 

Appeal  from  District  Court,  Leuns  and  Clark  County;  J. 
Miller  Smith,  Judge. 

Action  by  T.  M.  Brown,  alias  Tom  Sontag,  against  the  Inde- 
pendent Publishing  Company,  to  recover  damages  on  account 
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of  certain  libelous  statements  in  its  newspaper.    From  a  judg- 
ment for  defendant,  plaintiff  appeals.    AfSrmed. 

Mr.  E.  A,  Carleton,  for  Appellant^  submitted  a  brief  and 
argued  the  cause  orally. 

All  that  section-  3602,  Revised  Codes,  requires,  and  all  that  the 
decisions  under  similar  statutes  hold  is  necessary,  is  that  the 
publication  be  false  and  unprivileged  and  that  it  results  in  in* 
jury,  in  the  manner  pointed  out  in  the  statute,  or  that  the  false 
and  unprivileged  publication  ''has  a  tendency  to  injure  him 
in  his  occupation."  All  these  matters  are  alleged  in  the  com- 
plaint. If  a  cause  of  action  is  not  stated  in  this  complaint,  then 
a  newspaper,  simply  because  it  is  a  newspaper,  can  say  anything 
about  anybody,  no  matter  how  false  the  publication  may  be  or 
how  injurious.  The  statute  defines  the  law  of  libel  of  this  state, 
and  80  long  as  the  pleader  brings  himself  within  its  terms,  the 
court  cannot  properly  sustain  a  demurrer  to  the  complaint  upon 
the  ground  that  a  cause  of  action  is  not  stated.  (Lick  v.  Owen, 
47  Cal.  252 ;  Tomni  v.  Cevasco,  114  Cal.  266,  46  Pac.  103 ;  18 
Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  916 ;  Newell  on  Defamation, 
Slander  and  Libel,  2d  ed.,  p.  92.)  If  the  publication  imputes 
a  want  or  unwillingness  to  pay  debts,  it  is  libelous  per  se. 
(25  Cyc.  258.)  Likewise  it  is  libelous  per  se  if  it  is  false  and  has 
a  tendency  to  injure  plaintiff's  business.  (25  Cyc.  505.)  In 
the  case  of  Muetze  v.  Tuteur,  77  Wis.  236,  20  Am.  St.  Rep.  115, 
9  L.  B.  A.  86,  46  N.  W.  123,  it  was  held  that  it  was  libelous 
per  se  to  send  an  envelope  on  which  is  printed  the  business  card 
of  an  association  the  purpose  of  which  was  stated  to  be  ''for  col- 
lecting bad  debts." 

Messrs,  Day  do  Mapes,  for  Respondent,  submitted  a  brief;  Mr. 
E.  C.  Day  argued  the  cause  orally. 

Giving  to  the  language  of  the  article  in  question  its  natural 
interpretation,  the  reader  could  only  gain  from  this  statement 
the  information  that  the  wrestling  match  or  exhibition  given 
at  Deer  Lodge  was  not  a  financial  success,  and  that  the  wrestler 
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bad  left  town  without  paying  his  room  rent.  A  mere  charge  that 
a  person,  not  a  merchant  or  tradesman,  has  failed  or  refused  to 
pay  a  bill,  is  not  libelous  per  se.  {Nichols  v.  DaU^  Reporter  Co., 
30  Utah,  74,  116  Am.  St.  Rep.  796,  8  Ann.  Cas.  841,  3  L.  R.  A. 
(n.  s.)  339,  83  Pac.  573;  Denney  v.  Northwestern  Credit  Assn., 
55  Wash.  331, 104  Pac.  769.)  On  the  face  of  the  pleadings,  then, 
no  cause  of  action  is  set  forth,  based  upon  words  actionable 
per  se. 

The  plaintiff,  however,  has  attempted  to  cure  this  objection  by 
his  innuendo  that  the  defendant  meant  by  the  statement  ''that 
the  plaintiff  had  defrauded  his  landlord  of  his  room  rent."  The 
purpose  of  an  innuendo  is  to  explain  words  the  meaning  of  which 
is  not  apparent  on  the  face  of  the  article.  It  cannot  add  to  or 
take  from  the  interpretation  which  the  ordinary  reader  would 
give  to  such  words,  unless  the  words  were  used  in  some  special 
connection  in  which  they  would  not  be  readily  understood  by  the 
ordinary  reader  who  had  no  knowledge  of  the  circumstances  giv- 
ing rise  to  the  special  interpretation.  In  this  case  the  words 
are  used  in  their  natural  sense,  and  the  innuendo  can  add  noth- 
ing to  them.  Nor  can  it  take  away  from  them  the  effect  of  the 
explanatory  words  contained  in  the  second  paragraph  of  the 
article,  to  the  effect  that  the  receipts  of  the  exhibition  had  not 
been  sufficient  to  defray  the  expenses  of  what  might  be  termed 
the  expedition  of  the  champion  welterweight  wrestler  of  Missoula 
and  his  company  from  Helena  to  Deer  Lodge. 

The  pleader  seeks  to  cure  these  defects  in  his  complaint  by 
pleading  special  damages.  But  his  pleading  of  special  damages 
is  no  more  effective  than  his  innuendo,  for  the  reason  that  he 
alleges  no  facts  from  which  the  special  damages  are  to  arise. 
His  allegations  of  injury  to  his  business  are  as  general  in  char- 
acter, though  oft  repeated,  as  it  is  possible  for  them  to  be,  and 
do  not  in  any  manner  comply  with  the  requirements  of  the  rule 
which  has  been  laid  down  by  this  court  with  reference  to  such 
allegations.     {Ledlie  v.  Wallen,  17  Mont.  150,  42  Pac.  289.) 

If,  however,  the  plaintiff  has  been  engaged  in  the  business  as 
alleged  in  his  complaint,  and  has  built  up  a  reputation  for  the 
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management  of  such  affairs,  he  has  been  engaged  in  an.  unlawful 
pursuit,  for  which  he  is  punishable  under  the  laws  of  the  state. 
(Rev.  Codes,  sec.  8576.)  No  words  spoken  of  him  in  connection 
with  this  business  can  be  held  to  be  libelous,  and  the  unlawful 
character  of  his  business  is  a  sufficient  ground  for  denying  him 
relief.     {Johnson  v.  Simonton,  43  Cal.  242.) 

HON.  ALBERT  P.  STARK,  Judge  of  the  Sixth  Judicial  Dis- 
trict, sitting  in  place  of  MR.  JUSTICE  SANNER,  disqualified, 
delivered  the  opinion  of  the  court. 

This  is  an  action  brought  hy  the  plaintiff  against  the  defend- 
ant,, publisher  of  the  ** Helena  Daily  Independent,"  to  recover 
damages  alleged  to  have  been  sustained  by  him  on  account  of  the 
publication  in  said  newspaper  of  two  alleged  libels. 

In  the  first  of  the  two  causes  of  action  set  out  in  the  amended 
complaint  the  plaintiff  alleges  that  at  all  times  therein  mentioned 
he  was,  and  still  is,  commonly  known  and  called  by  the  name 
of  "Tom  Sontag,"  under  which  said  name  he  advertises  and 
does  business,  and  that  said  name  is  his  business  and  stage  name ; 
that  the  business  of  plaintiff  was,  and  is,  that  of  a  professional 
wrestler;  that  he  has  been  giving  wrestling  matches  throughout 
the  state  of  Montana  and  elsewhere,  for  the  profit  or  money  to 
be  made  for  himself  out  of  the  same,  and  that  he  has  devoted  all 
of  his  time  to  such  business ;  that  in  such  wrestling  matches  and 
exhibitions  he  would  wrestle  and  engage  in  wrestling  contests 
for  the  rewards  and  profits  that  he  might  derive  thereby;  that 
in  carrying  on  said  business  it  was  necessary  to  advertise,  and 
the  plaintiff  did  advertise,  such  matches  and  exhibitions  exten- 
sively in  the  public  press,  and  by  means  thereof  he  had  become 
well  and  favorably  known  to  the  general  public,  and  that  his 
success  in  said  business  has  been  to  a  very  great  extent  due  to  the 
gAod  reputation  which  plaintiff  has  always  borne  as  an  honor- 
abie  man,  and  his  reputation  for  honest  and  square  dealing  with 
the  public;  that  plaintiff  has  always  borne  a  good  name  and 
reputation  for  honesty  and  square  dealing  among  all  people 
where  he  has  stopped  and  with  whom  he  has  come  in  contacti 
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and  that  nntil  the  time  of  the  pnblication  of  the  artiele  com- 
plained of  has  never  been  gailty  of  any  base  or  immoral  conduct 
and  has  never  refused  to  pay  his  hotel  bills,  room  rent  or  other 
bills.  It  is  then  alleged  that  on  May  28,  1912,  the  defendant 
published  in  said  newspaper  the  following  article: 

''Tom  Sontag  is  Under  Arrest 

''Word  from  Sheriff  of  Powell  CJounty  Prompts  Chief  Plannery 

to  Jail  Wrestler. 

"By  request  of  Sheriff  Joseph  Neville,  of  Powell  county,  Tom 
Sontag  [meaning  the  plaintiff],  the  welterweight  champion 
wrestler  of  Missoula,  who  managed  an  athletic  program  in  which 
he  took  part  at  the  Family  Theatre  Saturday  night,  was  arrested 
at  noon  yesterday  by  Policeman  Fred  Mundt.  The  charge  is 
malicious  mischief  and  according  to  deputy  sheriff  James  Mullin 
who  came  over  from  Deer  Lodge  on  No.  6  this  morning  to  take 
the  wrestler  back,  Sontag  refused  to  pay  room  rent  when  he  was 
there  but  a  short  time  ago.  On  returning  from  Deer  Lodge, 
Sontag,  as  well  as  those  who  accompanied  him  from  Helena,  said 
they  had  but  a  $13  house  at  Deer  Lodge,  and  it  is  the  opinion  of 
many  of  the  local  fans  that  the  wrestler  merely  ran  short  of 
funds. ' ' 

The  particular  portion  complained  of  and  alleged  to  be  libelous 
is  the  statement,  "Sontag  refused  to  pay  room  rent  when  he  waA 
there  but  a  short  time  ago."  By  innuendo,  it  is  alleged  that 
by  said  statement  the  defendant  meant,  "that  plaintiff  had  de- 
frauded his  landlord  of  his  room  rent."  It  is  further  alleged 
that  by  reason  of  said  publication,  which  was  false  and  malicious, 
plaintiff  is  greatly  prejudiced,  discredited  and  injured  in  his 
good  Aame,  fame,  credit  and  reputation,  and  is  held  up  and 
brought  into  and  exposed  to  public  infamy,  disgrace,  contempt, 
hatred  and  ridicule,  and  by  means  of  the  writing  or  publishing 
of  said  libel  as  aforesaid,  the  peace  and  happiness  of  the  plain- 
tiff has  been  greatly  disturbed,  and  he  has  suffered  anxiety  and 
distress  of  mind  on  account  thereof,  and  that  his  said  business 
has  been  seriously  interfered  with,  damaged  and  injured,  and 
that  his  credit  has  been  greatly  injured  in  consequence  thereof. 
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In  the  second  eause  of  action  the  allegations  are  similar  to 
those  of  the  first,  except  that  the  publication  complained  of  was 
made  on  May  29,  1912;  and  is  an  article  apparently  published  at 
the  instance  of  the  plaintiff  for  the  purpose  of  enabling  him  to 
deny  the  charge  contained  in  the  first  publication,  which  he 
alleged  to  be  untrue. 

To  this  amended  complaint  the  defendant  filed  a  general  de- 
murrer, which  was  sustained  by  the  Court.  The  plaintiff  elected 
to  stand  upon  his  amended  complaint,  and  judgment  was  there- 
upon rendered  in  favor  of  the  defendant  for  its  costs,  from  which 
judgment  this  appeal  is  prosecuted.  The  only  question  presented 
for  consideration  is  whether  the  amended  complaint  states  a 
cause  of  action. 

In  80  far  as  the  plaintiff  seeks  to  show  that  the  alleged  libelous 
[1]  publications  had  a  tendency  to  injure  him  in  his  occupation, 
it  is  sufficient  to  say  that  under  the  provisions  of  section  8576, 
Revised  Codes,  any  person  who  engages  in,  instigates,  encourages 
or  promotes  as  principal,  aid,  second,  umpire,  or  otherwise,  any 
wrestling  match,  is  guilty  of  a  misdemeanor,  and  that  **  where 
an  alleged  libel  is  only  in  respect  to  an  unlawful  business  carried 
on  by  plaintiff,  the  action  cannot  be  maintained.  The  illegality 
of  the  business  is  an  answer  to  the  complaint."  {Johnson  v. 
Simonton,  43  Cal.  242;  25  Cyc.  329.) 

Eliminating  from  consideration,  as  mere  surplusage,  all  that 
portion  of  the  pleading  in  question  relating  to  the  business  of 
the  plaintiff  and  the  alleged  damage  thereto,  there  is  left  in  the 
first  cause  of  action  the  published  statement:  ''Sontag  refused 
to  pay  room  rent  when  he  was  there  but  a  short  time  ago.'* 
[2,  3]  By  innuendo  it  is  alleged  that  the  defendant  meant 
thereby  that  the  plaintiff  had  defrauded  his  landlord  of  his  room 
rent.  If  the  language  employed  is  not  libelous  per  se,  no  cause 
of  action  is  stated ;  for  it  is  the  general  rule  that  unless  the  pub- 
lication is  libelous  per  se,  special  damages  must  be  alleged  {LecUie 
V.  WaUen,  17  Mont.  150,  42  Pac.  289),  and  there  is  not  any  alle- 
gation of  special  damages  in  this  complaint.  And  the  innuendo 
cannot  change  the  character  of  the  publication.    If  it  is  not  libel- 
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oils  per  se,  it  cannot  be  made  so  by  innuendo.  (25  Cyc.  450.) 
[4]  In  determining  whether  the  language  complained  of  is 
libelous  per  se  it  must  be  construed  in  its  relation  to  the  entire 
article  in  which  it  appears  (Paxton  v.  Woodwctrd,  31  Mont. 
195, 107  Am.  St.  Rep.  416,  3  Ann.  Cas.  546,  78  Pac.  215 ;  25  Cyc. 
357),  and  the  entire  printed  statement  must  be  viewed  by  the 
court  as  a  stranger  might  look  at  it,  without  the  aid  of  special 
knowledge  possessed  by  the  parties  concerned.  {Denney  v. 
Northwestern  Credit  Assn.,  55  Wash.  331,  104  Pac.  769.) 

In  the  early  case  of  Stone  v.  Cooper,  2  Denio  (N.  T.),  293, 
Chancellor  Walsworth  said  that  to  constitute  published  matter 
concerning  one  libelous  per  se,  ''the  nature  of  the  charge  itself 
must  be  such  that  the  court  can  legally  presume  he  has  been  de- 
graded in  the  estimation  of  his  acquaintances  or  of  the  public, 
or  has  suffered  some  other  loss  either  in  his  property,  character 
or  business,  or  in  his  domestic  or  social  relations,  in  consequence 
of  the  publication  of  such  charge."  This  language  has  been 
cited  with  approval  by  courts  and  text-writers  generally  to  the 
present  day  and  constitutes  as  precise  a  test  as  any  known  to  the 
law  of  libel.  {Tillson  v.  Bobbins,  68  Me.  295,  28  Am.  Rep.  50; 
Eerringer  v.  Ingberg,  91  Minn.  71,  97  N.  W.  460;  OoldbergerT. 
Philadelphia  Grocer  Pub.  Co.,  42  Fed.  42.) 

In  order  for  a  court  to  legally  presume  that  published  words 
will  expose  the  person  at  whom  they  are  aimed  to  hatred,  con- 
tempt, ridicule  or  obloquy,  or  cause  him  to  be  shunned  or  avoided, 
such  words,  as  they  are  used,  must  be  susceptible  of  but  one 
meaning,  and  that  the  one  which  proprio  vigore  leads  to  the  in- 
jurious consequences. 

Having  arrived  at  the  conclusion  that  all  references  in  the 
amended  complaint  to  the  plaintiff's  business  or  occupation,  as 
well  as  the  innuendo  pleaded,  must  be  treated  as  mere  surplusage, 
[6]  we  have  left  the  published  statement:  **Sontag  refused 
to  pay  room  rent."  The  case  then  resolves  itself  into  the  simple 
proposition  of  whether  the  writing  and  publication  of  this  state- 
ment concerning  one  who  is  not  engaged  in  any  legitimate  busi- 
ness is  such  an  accusation  against  his  good  name,  fame  and 
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reputation  as  will  necessarily  **  expose  him  to  hatred,  contempt, 
ridicule  or  obloquy,  or  cause  him  to  be  shunned  or  avoided'* 
(Rev.  Codes,  sec.  3602),  to  the  extent  that  the  court  can  say, 
as  matter  of  law,  that  from  its  publication  pecuniary  loss  to  the 
plaintiff  necessarily  must,  •or  presumably  did,  follow  as  its 
proximate  consequence,  and  that  therefore  it  would  not  be  neces- 
sary for  him  to  allege  such  damages  in  order  to  recover.  The 
decided  cases,  a  large  number  of  which  are  cited  in  Nicholas  v. 
Daily  Reporter  Co.,  30  Utah,  74,  116  Am.  St.  Rep.  796,  8  Ann. 
Cas.  841,  83  Pac.  573,  clearly  negative  the  proposition. 
The  article  does  not  impute  to  the  plaintiff  an  unwillingness 
•  to  pay  any  just  debt  or  obligation,  but  only  a  refusal  to  pay 
a  particular  charge  made  against  him,  and  this  he  might  prop- 
erly do  under  any  code  of  law  or  morals  if  the  charge  was  ex- 
cessive or  had  not  been  incurred.  If  the  publication  of  this 
statement  did,  as  a  matter  of  fact,  occasion  pecuniary  loss  to 
the  plaintiff,  it  was  incumbent  upon  him  to  specially  plead  the 
facts  showing  such  loss  and  damage,  and,  having  failed  to  do  so, 
the  first  count  of  the  amended  complaint  does  not  state  a  cause 
of  action.  The  same  reasoning  and  conclusion  will  apply  to  the 
secibnd  cause  of  action. 

From  the  foregoing  it  follows  that  the  order  of  the  trial  court 
in  sustaining  the  demurrer  to  the  amended  complaint  was  cor- 
rect and  should  be  affirmed. 

Affirmed. 

Mr.  Chief  Jxtsticb  Brantly  and  Mb.  Justice  Holloway 
concur. 
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STATE,  Respondent,  v.  CHEVIGNY,  Appellant. 

(No.  3^36.) 
(Submitted  JanuaTj  5,  1914.    Deeided  Jairaaxy  1%  1914.) 

[138  Pac.  257.] 

Criminal  Law  —  Arson — Information — Irregularities — Jurisdio 
iion  —  Waiver  —  Circttmstantial  Evidence  —  Sufficiency — In- 
struction— Princvpal  and  Accessories. 

Criminal  Law — Information — Irregularities — ^Jurisdiction — Waiver. 

1.  The  objection  that  an  information  was  filed,  without  leavo  of  court, 
more  than  thirty  days  after  the  committing  magistrate  had  lodged  the 
papers  with  the  clerk  of  the  district  court,  must  be  made  in  writing  and 
before  demurrer  or  plea,  or  it  is  waived;  hence,  where  defendant  did 
not  raise  such  an  objection  to  the  jurisdiction  of  the  court  until  after 
plea  and  t^ien  orally,  he  was  not  in  a  position  to  complain  of  the  action 
of  the  court  in  overruling  the  objection. 

Same — Arson — Circumstantial  Eviden ce — Sufficiency. 

2.  Evidence,  entirely  circumstantial  in  character,  in  a  prosecution  for 
fUfion,  held  sufficient— under  the  rule  that  where  conviction  is  sought 
upon  circumstantial  evidence,  the  circumstances  proved  must  be  con* 
sistent  with  each  other  and  with  the  hypothesis  of  defendant's  guilt, 
and  at  the  same  time  inconsistent  with  any  rational  hypothesis  other 
than  that  of  his  guilt — to  warrant  a  finding  that  defendant,  either  in 
person  or  through  the  agency  of  another,  set  fire  to  a  rooming-house  in 
the  night-time. 

[Circumstantial  evidence  is  considered' in  the  notes  in  62  Am.  Dee. 
179;  97  Am.  St.  Rep.  771.]  • 

Same— Instructions — Principals  and  Accessories. 

3.  Where  in  a  prosecution  for  arson  there  was  some  testimony,  though 
not  of  a  very  convincing  nature,  that  defendant  procured  someone  to 
set  the  fire,  the  giving  of  instructions  embodying  the  provisions  of  sec- 
tions 8119  and  9167,  Revised  Codes,  abolishing  the  distinction  between 
principals  and  accessories,  declaring  all  persons  concerned  in  the  com- 
mission of  crime  principals,  etc.,  and  the  refusal  of  others  directing  the 
jury  to  find  for  the  defendant  unless  they  were  justified  beyond  a 
reasonable  doubt  that  he  was  present  personally  and  set  the  fire  him- 
self, were  proper. 

Appeal  from  District  Court,  Missoula  County;  Frank  C.  Web- 
ster, Judge. 

J.  L.  Chevigny  was  convicted  of  the  crime  of  arson  and  ap- 
peals from  the  judgment  and  an  order  denying  his  motion  for 
a  new  trial.    Affirmed. 

Cause  submitted  on  briefs  of  counseL 
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Mr.  W.  L.  Murphy,  for  Appellant 

Mr.  D.  M.  Kelly,  Attorney  General,  and  Mr.  C.  8.  Wagner, 
Assistant  Attorney  General,  for  Respondent 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court 

Early  in  the  morning  of  October  25,  1911,  a  building  occupied 
as  a  lodging-house,  in  the  city  of  Missoula,  was  destroyed  by 
fire.  On  November  29  the  defendant  was,  after  examination 
by  a  justice  of  the  peace,  held  under  bail  to  answer  in  the  dis- 
trict court  on  the  charge  of  arson  for  setting  fire  to  the  build- 
ing. The  justice  transmitted  the  transcript  of  the  testimony 
heard  by  him  and  all  the  papers  in  connection  with  the  case 
to  the  clerk  of  the  district  court,  and  they  were  filed  by  the 
latter  on  December  5.  On  January  5,  1912,  the  county  attorney 
filed  an  information  charging  the  defendant  with  the  crime  of 
arson.  Leave  of  court  for  this  purpose  was  not  asked  nor 
granted.  Thereafter  the  defendant  appeared  with  his  counsel 
an^,  upon  arraignment,  waived  the  reading  of  the  information 
and  at  once  entered  a  plea  of  not  guilty.  A  trial  resulted  in  a 
verdict  of  guilty  of  arson  in  the  first  degree.  From  the  judg- 
ment entered  thereon  and  an  order  denying  his  motion  for  a 
new  trial  the  defendant  has  appealed.  Counsel  contends  that 
the  judgment  should  be  reversed,  for  that  the  district  court 
was  without  jurisdiction  to  try  the  defendant  upon  the  infor- 
mation; that  the  verdict  is  contrary  to  the  evidence;  and  that 
the  court  committed  error  in  submitting  instructions  to  the 
jury. 

1.  The  jurisdiction  of  the  court  is  challenged  on  the  ground 
that  the  information  was  filed  without  leave  of  court  more  than 
thirty  days  after  the  testimony  and  papers  in  the  case  had  been 
[1]  filed  with  the  clerk.  Under  the  statute  (Rev.  Codes,  sec. 
9105),  when  the  defendant  has  been  examined  and  committed 
or  held  to  bail,  the  county  attorney  must  file  an  information 
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within  thirty  days  after  the  complaint,  warrant  and  testimony 
have  been  delivered  to  the  proper  district  court,  or,  when  there 
has  been  no  examination,  within  thirty  days  after  leave  granted 
by  the  court.  He  is  subject  to  punishment  for  contempt  and 
also  to  prosecution  for  neglect  of  duty  if  he  fails  to  do  so,  unless 
he  is  excused  by  the  court  as  provided  in  section  9107.  Under 
section  9193  the  court  must,  at  the  time  of  arraignment,  on 
motion  set  the  information  aside  if  leave  to  file  it  has  not  been 
granted  by  the  court  or  the  defendant  has  not  been  committed 
or  held  to  bail  by  a  magistrate.  In  order  to  invoke  the  power 
of  the  court  in  this  behalf,  however,  the  motion  must  be  in  writ- 
ing, subscribed  by  the  defendant  or  his  counsel,  and  must  specify 
the  particular  ground  of  objection.  Furthermore,  the  motion 
must  be  made  before  demurrer  or  plea,  or  the  objection  is  waived. 
(Sec.  9194.)  The  requirements  found  in  sections  9105,  9107 
and  9193  are  mandatory.  The  purpose  of  them  is  to  spur  the 
county  attorney  to  prompt  attention  to  his  duty  and  to  compel 
him  to  exercise  the  extensive  powers  of  his  office,  so  far  as  they 
relate  to  the  prosecution  of  criminal  offenses,  not  arbitrarily  but 
subject  to  the  control  of  the  court  and  in  subordination  to  estab- 
lished rules.  Nevertheless,  the  observance  or  nonobservance  by 
him  of  the  rules  thus  prescribed  does  not  affect  the  jurisdiction 
of  the  court  nor  the  substantial  merits  of  the  particular  case, 
but  has  to  do  merely  with  the  regularity  of  previous  proceed- 
ings. The  defendant  may  insist  that  they  be  observed,  but  he 
need  not  do  so.  If  he  does  not,  the  court  is  authorized  and 
required  by  section  9194  to  proceed  upon  the  assumption  that 
all  antecedent  requirements  have  been  observed.  This  section 
is  not  less  mandatory  than  are  the  others,  and  if  the  defendant 
does  not  invoke  it  at  the  proper  time  and  in  the  way  pointed 
out  by  it,  he  will  thereafter  not  be  heard  to  complain.  {State 
V.  Smith,  12  Mont.  378,  30  Pac.  679;  State  v.  McCaffery,  16 
Mont.  33,  40  Pac.  63 ;  State  ex  rel  Nolan  v.  Brantly,  20  Mont. 
173,  50  Pac.  410 ;  State  v.  Schnepel,  23  Mont.  523,  59  Pac.  927 ; 
State  V.  Peterson,  24  Mont.  81,  60  Pac.  809 ;  State  v.  Lagoni,  30 
Mont  472,  76  Pac.  1044.)     Counsel  for  the  defendant  sought 
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to  raise  the  question  of  jurisdiction  by  oral  objection  to  the  intro- 
duction of  evidence  at  the  opening  of  the  trial.  The  objection 
was  properly  overruled. 

2.  The  evidence,  the  narrative  transcript  of  which  covers 
[2]  about  800  typewritten  pages,  is  entirely  circumstantial  in 
character.  It  would  extend  this  opinion  beyond  any  reasonable 
limits  to  undertake  a  statement  and  analysis  even  of  those  por- 
tions of  it  which  point  most  strongly  to  defendant's  guilt.  It  is 
sufficient  to  say  that  while  there  is  much  conflict  in  the  state- 
ments of  the  different  witnesses  touching  many  of  the  important 
incriminating  circumstances,  presuming,  as  we  must,  that  these 
conflicts  were  resolved  by  the  jury  in  favor  of  the  state's  wit- 
nesses, and  accepting  these  statements  as  true,  we  think  the 
evidence  as  a  whole  meets  the  requirement  of  the  rule  that  when 
a  conviction  is  sought  upon  circumstantial  evidence,  the  cir- 
cumstances proved  must  be  consistent  with  each  other  and  with 
the  hypothesis  of  defendant's  guilt,  and  at  the  same  time  in- 
consistent  with  any  rational  hypothesis  other  than  that  of  his 
guilt.  {State  v.  Suitor,  43  Mont.  31,  Ann.  Cas.  1912C,  230,  114 
Pac.  112;  State  v.  Allen,  34  Mont.  403,  87  Pac.  177;  12  Cyc. 
488.)  On  the  theory  that  the  incriminating  circumstances 
which  the  evidence  tends  to  show  all  in  fact  existed  as  stated 
by  the  witnesses,  the  jury  could  not  well  have  reached  any  other 
conclusion  than  that  the  defendant,  either  in  person  or  through 
the  agency  of  another,  set  fire  to  the  building  as  alleged  in  the 
information. 

3.  Contention  is  made  that  prejudicial  error  was  committed 
by  the  court  in  submitting  to  the  jury  instructions  3  and  4,  and 
[3]  in  refusing  to  submit  offered  instructions  12,  13  and  16. 
Instructions  3  and  4  are,  respectively,  copies  of  sections  8119 
and  9167  of  the  Revised  Codes.  The  former  declares  principals 
all  persons  concerned  in  the  commission  of  a  crime,  whether  they 
directly  commit  the  act  constituting  it  or  aid  and  abet  in  its 
commission,  or,  not  being  present,  have  advised  and  encouraged 
its  commission.  The  latter  abolishes  the  distinction  between  an 
accessory  before  the  fact  and  a  principal,  and  between  prin- 
ts Mont.— 25 
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eipaU  in  the  first  and  second  decree,  and  declares  that  all  per- 
sons concerned  in  the  commision  of  a  felony  by  aiding  and 
abetting,  though  not  present,  must  be  prosecuted  as  principals. 
By  offered  instructions  12,  13  and  16,  the  court  was  requested 
to  direct  the  jury  that  they  could  not  conyict  the  defendant 
unless  they  should  be  satisfied  beyond  a  reasonable  doubt  that 
he  was  personally  present  and  set  the  fire  that  destroyed  the 
building.  The  criticism  made  of  instructions  3  and  4  is  that 
there  is  no  evidence  to  which  they  could  apply,  and  hence  that, 
though  they  state  correct  principles  of  law,  they  must  have  con- 
fused and  misled  the  jury  to  the  prejudice  of  the  defendant. 
The  evidence  tending  to  show  that  the  defendant  procured  the 
fire  to  be  set  by  some  other  person  is  not  very  strong  or  con- 
vincing; nevertheless  there  was  evidence  tending  to  show  that 
this  may  have  been  the  fact.  Hence  the  court  was  justified  in 
submitting  these  instructions.  Such  being  the  condition  of  the 
evidence,  it  is  clear  also  that  instructions  12,  13  and  16  were 
properly  refused.  ' 
The  judgment  and  order  are  affirmed. 

Affirmed. 

Mb.  Justice  Holloway  and  Mb.  Justice  Sanneb  concur. 


BUTTE  WATER  CO.,  Respondent,  v.  CITY  OP  BUTTE, 

Appellant. 

(No.  3,321.) 
(Submitted  Noyember  22,  1913.     Decided  January  16,  1914.) 

[138   Pac.   195.1 

Contracts  —  Interpretation — When  Permissible — Intent — Cities 
and  Towns — Water  Supply — Municipal  Purposes — Practical 
Interpretation  by  Parties — Effect — Water  Mains — Extension 
— Liability  for  Cost. 

Contracts — Interpretation — ^When  not  Permissible.  ■ 

1,  Where  the  language  employed  in  a  written  contract  is  so  clear  and 
unambiguous  that  it  cannot  be  misunderstood,  it  is  not  open  to  inter- 
pretation. 
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Contracts — ^Interpretation — Cities    and    Towns — ^Water    Supply — Municipal 
Purposes. 

2.  Held,  tbat  a  contract  between  a  city  and  a  water  company,  under  the 
provisions  of  one  paragraph  of  which,  to  the  effect  that  the  company 
would  at  a  stipulated  rate  per  hydrant  supply  water  "necessary  for 
fire  and  general  municipal  purposes/*  the  city  contended  for  water  for 
sprinkling  and  other  municipal  purposes  without  additional  cost,  was 
not  so  free  from  ambiguity  as  to  exclude  interpretation,  where  from 
language  in  a  succeeding  paragraph  an  inference  was  permissible  that 
by  it  the  service  mentioned  in  the  former  was  limited  to  fire  hydrant 
service,  and  where  under  another  clause  the  company  was  required  to 
furnish  water  free  of  charge  for  certain  enumerated  purposes. 

Same — Practical  Interpretation  by  Parties — Effect. 

3.  Where  the  parties  to  a  contract  of  doubtful  or  ambiguous  meaning 
have  placed  a  practical  interpretation  upon  it  for  a  number  of  years, 
it  is  one  of  the  best  indications  of  their  true  intent. 

Same — Cities    and    Towns — ^Water    Mains — Extension — Liability    for    Ex- 
penses. 

4.  Under  a  contract  between  a  city  and  a  water  company  providing 
that  the  latter  should  furnish  and  keep  supplied  with  water  all 
hydrants  installed  in  excess  of  the  then  existing  hydrants,  that  all  such 
hydrants  should  be  located  as  the  fire  marshal  directed  and  kept  in 
good  repair  by  the  company  ready  for  use  for  fire  purposes,  and  that 
the  city  should  have  the  right  to  order  the  water  mains  extended  upon 
any  street,  the  city  was  not  liable  for  materials  and  labor  in  setting 
a  new  hydrant  and  laying  a  water  main. 

Appeal  from  District  Court,  Silver  Bow  County;  Jeremiah  J, 
Lynch,  Judge. 

Action  by  the  Butte  Water  Company  against  the  city  of 
Butte.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Remanded,  with  directions  to  modify  judgment,  the  judgment 
as  80  modified  to  stand  affirmed. 

Messrs.  Alexander  Mackel,  W,  F.  Davis,  N,  A.  Rotering  and 
Mr,  Lowndes  Maury,  of  Counsel,  for  Appellant,  submitted  a 
brief  and  one  replying  to  that  of  Respondent;  Mr.  Mackel  and 
Mr.  Maury  argued  the  cause  orally. 

There  can  be  no  difference  between  "all  general  municipal 
purposes"  and  "all  public  purposes  of  the  city."  There  is  no 
material  difference  between  a  phrase  "all  general  municipal 
purposes"  and  "all  ordinary  or  customary  municipal  purposes." 
Sprinkling  the  streets  has  been  held  to  be  a  public  purpose  of  a 
municipality,  and  this  is  the  same  as  a  general  municipal  pur- 
pose.    {Maydwell  v.  City  of  Louisville,  116  Ky.  885,  105  Am. 
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St.  Rep.  245,  63  L.  E.  A.  655,  76  S.  W.  1091 ;  Savage  ▼.  Salem, 
23  Or.  381,  37  Am.  St.  Bep.  688,  24  L.  R.  A.  787,  31  Pac.  832.) 
If  any  of  these  waters  supplied  were  not  for  general  municipal 
purposes,  then  the  city  was  not  liable  to  pay  for  them  at  all, 
because  the  city  can  use  its  money  only  in  the  carrying  out 
of  general  municipal  purposes.  (McQuillin  on  Municipal  Cor- 
porations, sec.  2165.) 

We  admit  that  where  a  private  corporation,  through  its  offi- 
cers, makes  voluntary  payments  under  the  assumption  that  a 
contract  is  of  a  different  nature  from  its  true  form,  then  such 
payments  cannot  be  recovered  back,  nor  can  they  be  set  off  to 
subsequently  accruing  debts;  but  the  rule  is  not  the  same  with 
reference  to  municipal  corporations  or  any  other  public  concern. 
The  exception  for  which  we  contend  is  well  discussed  in  the  fol- 
lowing cases:  Ellis  v.  Board  of  State  Auditors,  107  Mich.  528, 
65  N.  W.  577 ;  State  ▼.  Toung,  134  Iowa,  505,  13  Ann.  Cas.  345, 
110  N.  W.  292;  Allegheny  County  v.  Grier,  179  Pa.  639,  36  Atl. 
353 ;  State  ex  rel.  Beck  v.  Washoe  County  Commrs.,  14  Nev.  66 ; 
Union  County  v.  Hyde,  26  Or.  24, 37  Pac.  76.  And  it  is  proper  to 
set  off  such  payments.  {Dew  v.  Parsons  (K.  B.),  2  Bam  &  Aid. 
562 ;  Commonwealth  v.  Field,  84  Va.  26,  3  S.  E.  882 ;  Ada  County 
V.  Gess,  4  Idaho,  611,  43  Pac.  71 ;  Ward  v.  Town  of  Barnum,  10 
Colo.  App.  496,  52  Pac.  412;  30  Cyc.  1301.)  There  is  no  basic 
cause  why  a  man  should  not  get  back  by  law  a  payment  which 
he  has  made  voluntarily  and  which  he  did  not,  under  contract 
or  in  equity  or  law,  have  to  make.  The  entire  doctrine  is 
founded  on  one  of  expediency  and  policy ;  a  doctrine  that  there 
should  be  repose.  Nothing  more  can  be  said  for  the  advantage 
of  the  courts  holding  to  such  a  doctrine.  In  the  instant  case 
there  is,  if  the  court  holds  the  city  foreclosed  by  the  voluntary 
payments,  a  breaking  in  on  two  other  basic  principles  of  justice 
end  equity:  (1)  That  the  w^ell-being  of  the  state  is  the  highest 
law;  (2)  that  the  city  officers  were  not  dealing  with  their  own, 
but  with  trust  funds.  There  can  be  no  doubt  as  to  the  law 
under  that  contract.  It  could  not  be  a  mistake  of  law  on  the 
part   of   either   concern.    It   was   a  mutual   mistake   of  fact. 


48  Mont.]       Butte  Water  Co.  v.  City  op  Butte.  389 

Where  such  is  the  case,  the  parties  can  be  put  in  the  same  posi- 
tion in  which  they  were  without  loss  to  either,  and  the  rule  is, 
that  under  such  a  situation  the  money  can  be  gotten  back  without 
regard  to  the  exception  in  favor  of  public  corporations.  And  it 
is  no  defense,  where  the  money  is  paid  under  a  mistake  of  fact, 
to  an  action  for  its  recovery  that  the  mistake  arose  through  the 
payor's  negligence  if  such  negligence  caused  no  harm  to  the 
payee.  (22  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  624,  and  note.) 
**  Evidence  to  add  a  parol  condition  to  a  grant  repugnant  to 
its  legal  effect  cannot  be  received  without  proving  fraud.'* 
{Beers  V.  Beers,  22  Mich.  42.)  **  Parol  evidence  of  what  the 
parties  understood  and  as  to  what  they  would  do  in  pursuance 
of  the  agreement  is  not  admissible  where  the  agreement  shows 
the  true  construction. "  {Miller  v.  Butterfi€ld,79  Cal.  62,  21  Pac. 
543,  17  Morr.  Min.  Rep.  222 ;  Bryan  v.  Idaho  Quartz  Min,  Co., 
73  Cal.  249,  14  Pac.  859.)  Proof  of  declarations  made  antece- 
dent, coexistent  or  subsequent  is  not  competent  to  vary  the  terms 
of  a  sealed  instrument,  and  may  be  rejected  at  any  time  before 
the  retirement  of  the  jury.  {Mott  v.  Bichtmyer,  57  N.  T.  49; 
Hale  V.  Handy,  26  N.  H.  206.)  One  of  the  leading  cases  on  the 
subject  and  to  the  effect  that  subsequent  conduct  of  the  parties 
cannot  vary  the  terms  of  a  written  contract  is  the  case  of  Oiles 
V.  Comstock,  4  N.  Y.  270,  53  Am.  Dec.  374.  The  last  case  above 
was  followed  in  Taft  v.  Schwanib,  80  HI.  289,  and  was  cited 
also  to  the  effect  that  an  express  contract  prevails  over  a  cus- 
tom to  waive  its  provisions.  See,  also.  Coal  Creek  Min.  etc.  Co. 
v.  Tennessee  Coal  etc.  Co.,  106  Tenn.  651,  62  S.  W.  162,  where 
it  is  held  that  an  acceptance  of  a  less  amount  than  due  does  not 
waive  the  right  to  the  full  amount  due  by  the  terms  of  the 
agreement.  The  latter  portion  of  the  decision  is  exactly  in 
point,  if  we  think  of  water  instead  of  money.  The  acceptance 
by  the  city  of  a  less  amount  of  water  due  under  the  contract 
did  not  waive  the  right  to  the  full  amount  of  water  due  by  the 
terms  of  the  contract.  The  construction  which  parties  place 
upon  a  contract  is  ineffective  in  the  absence  of  ambiguity.  The 
fact  that  a  party  to  a  contract  pays  interest  for  three  years, 
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wii»]L  on  a  prr^-^^r  and  obrivis  f^r.^tr^yv.^n  of  t^-?  f»:ntr3rt 
»  wa»  n''t  re<p:r^i  Ia  do,  sh'iH  have  nn  weizrit  in  the  con- 
ftn-n:on  of  the  contra -t.  'Garard  t.  Jf'".-*:"^7i'>#fZ(a  C  •-  g^,  114 
Pa.  237.  6  AtL  701 ;  17  Am.  4  Eng.  Enev.  of  Law,  2d  ed^  25.) 


Jfr.  Z.  O.  ITixin*  asd  Jfr.  /oAn  E.  Cardie,  for  Bespondtfit. 
Ki'imltt'ed  a  brief  and  one  in  rrplj  to  that  of  Appellant;  Mr. 
Etmns  argoed  the  cause  oraHj. 

Our  position  is  that  the  contract  of  De^?ienrV?r  31.  1907.  re- 
qnired  the  furnishing  bj  the  water  c-zi:a.ny  of  water  free  for 
the  pirp-jses  for  wh:eh  it  has  been  furnished  the  city  at  all 
tim^.  tf^-wit.  for  5ash:ng  the  sewei*  and  for  nse  in  the  pahlic 
baCdinaB  at  Bntte.  and  for  no  other  pnrp'srs,  tni  that  the  gen- 
eral elaoae  foand  in  the  second  para^rra^  h  is  simply  the  osaal 
claase  fonnd  in  such  contracts,  by  which  the  company,  a  quasi- 
pablie  corp'jration,  agreed  to  furnish,  daring  the  period  there 
provided,  a  general  water  snpply  f.r  the  city  and  its  inhabitants, 
and  to  furnish  water  for  certain  municipal  parp«:ses.  as  therein 
■purified,  th^  nre-hydrant  water  to  be  paid  for  at  the  rate  there 
specified,  and  the  water  fcr  Crjihing  the  sewers  and  for  the 
pablic  buildings  to  be  f:imi^h  d  free,  as  therein  specifically  pro- 
vided. The  fact  that  one  of  the  parties  to  the  contract  is  a 
mini'i-ipal  corporation  d  es  not  in  any  manner  change  the  mles 
to  be  resorted  to  in  int«rrpreting  its  m-aning.  S^rc.  5<>24,  Rev. 
O.-des;  Yinc^nnfs  v.  Citizens"  Gas  Lvjht  dr  Coke  Co.,  132  Ind. 
Hi,  16  L.  R.  A.  465,  31  N.  E.  573.) 

To  construe  this  Ci-ntrjot  properly  and  rationally,  it  most 
be  taken  in  its  entirety  and  effect  given  to  every  portion  of  it, 
if  by  so  doing  a  reas«>nable  result  can  be  reav*hed;  and  only  by 
construing  the  general  clause  in  question  as  it  was  intended 
to  be  ci-nstrued — that  is.  in  connection  with  the  sp^vific  clauses 
therein  contained — can  the  whole  contract  be  construed,  mean- 
ing  given  to  every  part  of  it,  and  use  made  of  all  of  its  language 
in  determining  the  intent  of  the  parties.  {Aniwas  Cott^  Ditch 
Co.  v.  Small u'oK'^I.  22  Colo.  App.  476,  125  Pac.  594;  Lewis* 
Sutherland  on  Statutory   Construction,  see.  3S0.)     Again,  in 
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choosing  between  the  different  interpretations  claimed  for  the 
contract,  the  court  is  required  to  select  the  one  which  will  give 
to  each  of  the  parties  a  fair,  reasonable  and  equitable  agree- 
ment, and  a  result  must  be  avoided,  if  possible,  which  would  bind 
the  parties  to  an  arrangement  which  a  reasonable  man  of  ordi- 
nary intelligence  and  business  experience  would  not  be  pre- 
sumed to  have  entered  into.  (Bishop  on  Contracts,  sec.  400; 
Page  on  Contracts,  sec.  1121;  Lawson  on  Contracts,  sec.  389; 
Caine  v.  Hagenharth,  37  Utah,  69,  106  Pac.  945;  Messer  v. 
Eibernia  Sav,  etc.  Soc,  149  Cal.  122,  84  Pac.  835.)  Where  the 
language  of  a  contract  leaves  the  meaning  at  all  doubtful,  it  is 
customary  for  the  court  to  place  itself  in  the  position  of  the 
parties  who  made  it  as  nearly  as  can  be  done,  by  receiving  evi- 
dence of  the  surrounding  facts  and  circumstances,  the  nature 
of  the  subject  matter,  the  relation  of  the  parties  to  the  con- 
tract, the  object  sought  to  be  accomplished,  etc.  (Sec,  5036, 
Rev.  Codes ;  Page  on  Contracts,  sec.  1123 ;  State  v.  Tmn  Falls 
Canal  Co,,  21  Idaho,  410,  121  Pac.  1039.)  Where  the  parties  to 
a  contract  of  doubtful  or  ambiguous  meaning  have  placed  upon 
it  a  practical  construction,  and  have  by  their  acts  under  it 
shown  what  they  considered  the  contract  to  mean,  and  especially 
where  this  practical  construction  is  shown  to  have  been  fol- 
lowed for  a  long  period  of  years,  the  courts  invariably  follow 
such  practical  construction  and  hold  it  to  be  controlling.  (Page 
on  Contracts,  sec.  1126 ;  9  Cyc,  p.  588 ;  District  of  Columbia  v. 
Gallagher,  124  U.  S.  505,  31  L.  Ed.  526,  8  Sup.  Ct.  Rep.  585 ; 
Thomas  v.  Cincinnati  etc.  Ry.  Co.,  81  Fed.  911 ;  City  of  Chicago 
v.  Sheldon,  9  Wall.  (U.  S.)  50,  19  L.  Ed.  594;  Hill  v.  City  of 
Duluth,  57  Minn.  231,  58  N.  W.  992 ;  St.  Louis  Gas  Light  Co.  v. 
City  of  St.  Louis,  46  Mo.  121 ;  School  District  of  South  Omaha 
V.  Davis,  76  Neb.  612,  107  N.  W.  842 ;  Board  of  Commissioners 
V.  Gibson,  158  Ind.  471,  63  N.  E.  982.)  This  rule,  as  to  the 
practical  construction  of  a  contract  by  the  parties  being  con- 
trolling, goes  even  further  than  a  case  where  the  contract  may 
be  susceptible  in  its  language  to  more  than  one  interpretation, 
and  is  applied  to  cases  where  the  practical  construction  is  at 
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▼ariance  with  the  plain,  literal  language  of  the  eontract.  (Dis- 
irict  of  Columbia  v.  Gallagher,  supra;  Amh£rst  Inv.  Co.  t. 
Meatham,  69  Wash.  284,  124  Pac.  682.)  The  question  of  the 
correct  interpretation  of  thb  contract  is  also  disposed  of  in  favor 
cf  the  plaintiff  by  the  rule  of  construction  recognized  at  com- 
mon law  and  embodied  in  section  5038  of  the  Revised  Codes. 
(See  Blankenship  v.  Decker,  34  Mont.  292,  85  Pac.  1035;  Laidr 
law  V.  Marye,  133  Cal.  170,  65  Pac.  391 ;  Jordan  v.  Dyer,  34  Vt 
104,  80  Am.  Dec.  668 ;  Snow  v.  Flannery,  10  Iowa,  318,  77  Am. 
Dec.  120;  Chicago  Lumber  Co.  v.  Tibbie's  Mfg.  Co.,  80  Iowa, 
369,  45  N.  W.  893;  OiUet  v.  Bank  of  America,  160  N.  Y.  549, 
55  N.  E.  292;  Kendrick  v.  Mutual  Benefit  Life  Ins.  Co.,  124 
N.  C.  315,  70  Am.  St.  Rep.  592,  32  S.  E.  728 ;  San  Jadnio  OH 
Co.  V.  Fort  Worth  L.  &  P.  Co.,  41  Tex.  Civ.  293,  93  S.  W.  173 ; 
American  Loan  &  T.  Co.  v.  Toledo  S.  &  8.  B.  Co.,  47  Fed.  343.) 

The  rule  of  construction  prescribed  in  section  5034,  Revised 
Codes,  that  the  contract  is  under  some  circumstances  to  be  taken 
mo8t  strongly  against  the  promisor,  while  recognized  at  common 
law,  is  also  there  always  regarded  as  the  guide  to  interpretation 
of  least  force  of  all,  and  only  to  be  resorted  to  when  all  other 
rules  of  interpretation  have  failed.  (Lawson  on  Contracts,  sec 
389 ;  2  Pareons  on  Contracts,  9th  ed.,  p.  662.) 

Where  a  municipal  corporation  has  general  power  to  contract 
for  a  supply  of  water,  or  for  water,  material  or  labor,  and  the 
water  or  other  material  or  the  labor  is  furnished  and  accepted 
and  used,  the  city  is  liable  therefor  upon  an  implied  promise, 
the  same  as  any  other  party  would  be,  and  even  where  the  water 
or  material  is  furnished  under  an  express  contract,  which  is 
invalid,  the  city  cannot  accept  the  benefit  and  then  question  the 
executed  portion  of  the  contract  and  decline  to  pay  the  reason- 
able value  of  the  labor  or  material  so  accepted.  (Dillon  on 
Municipal  Corporations,  sees.  1538,  1539 ;  State  v.  City  of  Great 
Falls,  19  Mont.  518,  49  Pae.  15;  Contra  Costa  Water  Co.  v. 
Breed,  139  Cal.  432,  73  Pac.  189 ;  Higgins  v.  San  Diego  Water 
Co.,  118  Cal.  524,  45  Pac.  824,  50  Pac.  670 ;  Sacramento  Co.  v. 
Southern  Pac.  Co.,  127  Cal.  217,  59  Pae.  568,  825.) 
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Where  a  party  has  voluntarily,  with  full  knowledge  of  the 
facts  and  without  any  fraud,  duress  or  extortion,  paid  money 
to  another,  although  no  legal  obligation  existed  to  pay  the  same, 
the  party  paying  cannot  by  direct  action  or  by  way  of  setoff  or 
counterclaim  recover  back  the  payments.  (30  Cyc.  1298.) 
While  it  is  contended  by  counsel  that  this  rule  does  not  apply 
to  a  municipal  corporation,  in  the  following  cases  the  courts 
have  unhesitatingly  applied  the  rule  as  against  municipal  cor- 
porations and  their  officers.  (See  Advertiser  dk  T.  Co.  v.  City  of 
Detroit,  43  Mich.  116,  5  N.  W.  72 ;  ViUage  of  Morgan  Park  v. 
Knopf,  199  111.  444,  65  N.  E.  322 ;  Dickey  Co.  v.  Hicks,  14  N.  D. 
73, 103  N.  W.  423 ;  Schell  City  v.  Rumsey  Mfg.  Co.,  39  Mo.  App. 
264;  People  v.  Foster,  133  111.  496,  23  N.  E.  615;  Cox  v.  Mayor 
etc.,  103  N.  T.  519,  9  N.  E.  48;  Snelson  v.  State,  16  Ind.  29; 
Supervisors  v.  BriggSy  2  Denio  (N.  Y.),  26.) 

MR.  JUSTICE  SANNER  delivered  the  opinion  of  the  court. 

The  pleadings  in  this  case  unfold  with  progressive  elabora- 
tion. In  all  they  occupy  169  pages  of  the  transcript,  and  to 
produce  them  here,  to  present  even  an  abstract  of  their  essen- 
tials, would  take  so  much  space  and  serve  such  little  purpose 
that  a  bare  statement  of  the  ultimate  issue  must  suffice. 

The  respondent  water  company  (plaintiff  below)  recovered 
judgment  against  the  appellant,  city  of  Butte,  for  $11,445  made 
up  as  follows:  $8,464.50,  with  interest,  for  certain  fire-hydrant 
water  furnished  the  city  in  the  months  of  July,  August,  Sep- 
tember and  October,  1911,  under  a  written  contract  dated  De- 
cember 31,  1907 ;  $1,524.85,  with  interest,  as  the  reasonable  value 
of  certain  water  for  street  sprinkling,  furnished  the  city  in 
July,  August,  September,  October,  November  and  December, 
1911 ;  and  $416.40,  with  interest,  as  the  reasonable  value  of  cer- 
tain water  furnished  the  city  in  July,  August,  September,  Oc- 
tober, November  and  December,  1911,  at  its  corral,  crematory 
and  crematory  residence;  and  of  labor  and  material  furnished 
in  setting  a  water  meter  at  the  crematory  in  July,  1911,  setting 
two  hydrants  in  September,  1911,  and  laying  a  certain  water 
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main  in  October,  1911.  Payment  was  resisted  by  the  city  on 
the  grounds  that  all  the  items  of  charge,  except  that  of  fire- 
hydrant  service,  were  the  due  of  the  city  without  other  payment 
than  the  fire-hydrant  rates  under  the  contract  of  December  31, 
1907,  and  that  the  charge  for  fire-hydrant  service  was  more  than 
offset  by  sums  paid  by  the  city  under  mistake  of  its  officers  to 
the  company  for  sprinkling,  corral  and  crematory  water  fur- 
nished after  January  1,  1908,  and  before  August  1,  1911. 

The  material  paragraphs  of  the  contract  in  question  (which 
we  have  numbered  for  convenient  reference)  are  as  follows: 

"(2)  That  the  party  of  the  first  part  (the  water  company) 
for  and  in  consideration  of  the  covenants  and  agreements  here- 
inafter contained,  and  to  be  kept  and  performed  by  the  said 
party  of  the  second  part  (the  city),  agrees  that  it  will  furnish 
to  the  said  party  of  the  second  part,  all  hydrant  and  water 
supply  necessary  for  fire  and  general  municipal  purposes  for  a 
period  of  ten  years  from  and  after  January  1,  1908,  and  ending 
on  the  31st  day  of  December,  1917. 

**(3)  The  said  party  of  the  first  part  further  agrees  that  it 
will  furnish  to  the  said  city  of  Butte,  during  the  term  of  this 
contract,  and  keep  supplied  with  water  four  hundred  and  fifty- 
two  (452)  fire  hydrants,  as  the  same  are  now  placed  at  different 
points  within  the  city  of  Butte,  and  that  it  will  keep  at  all  times 
said  fire  hydrants  in  good  repair  and  ready  for  use  for  fire  pur- 
poses for  the  sum  of  twenty-two  thousand  six  hundred  dollars 
($22,600)  per  year,  being  $50  per  annum  for  each  of  said  hy- 
drants. 

**(4)  It  is  further  agreed  upon  the  part  of  the  said  first 
party  that  it  will  furnish  to  the  said  city  of  Butte,  and  keep 
supplied  with  water  all  hydrants  installed  by  said  city  in  excess 
of  the  said  four  hundred  and  fifty -two  (452)  hydrants  at  the 
rate  of  $50  per  annum  for  each  hydrant,  and  that  each  and 
all  of  such  hydrants  shall  be  placed  and  located  as  the  fire 
committee  and  fire  marshal  shall  direct,  and  that  the  said  party 
of  the  first  part  will  at  all  times  keep  the  same  in  good  repair 
ready  for  use  for  fire  purposes. 
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**  (5)  It  is  further  agreed  upon  the  part  of  the  party  of  the 
first  part  that  it  will  furnish  to  the  said  city  during  the  term  of 
this  contract  all  water  that  shall  be  required  by  the  said  city 
for  flushing  the  public  sewers,  and  for  the  use  of  the  public 
buildings  in  the  said  city  free  of  charge,  provided,  however, 
that  the  said  city  provide  outlets  through  which  such  water  shall 
be  furnished,  and  provided,  further,  that  reasonable  rules  as  to 
the  time  of  sewer  flushing  shall  be  agreed  upon  between  the  city 
and  the  company,  so  as  not  to  impair  the  efficiency  of  the  system 
for  fire  protection.     •     •     • 

**(7)  The  said  second  party,  in  consideration  of  the  agree- 
ments hereinbefore  contained  to  be  kept  and  performed  by  said 
first  party,  agrees  that  it  will  pay  to  said  first  party  the  sum  of 
$50  per  annum  per  hydrant,  for  the  period  of  ten  years  from 
and  after  January  1,  1908,  in  equal  monthly  installments,  and 
the  further  sum  of  $50  per  annum. for  each  hydrant  which  may 
be  added  under  the  conditions  hereinafter  set  forth. 

**  (8)  It  is  further  understood  and  agreed  by  and  between  the 
parties  hereto  that  the  said  second  party  shall  have  the  right  at 
any  time  to  order  the  water  mains  of  the  said  first  party  ex- 
tended upon  any  street  in  any  part  or  portion  of  the  said  city, 
during  the  term  of  this  contract,  and  that  whenever  the  said 
second  party  shall  order  said  mains  extended  the  said  second 
party  hereby  agrees  to  and  with  the  said  first  party  to  take  and 
use  of  the  said  first  party  at  the  established  rate  hereinbefore 
mentioned,  at  least  one  fire  hydrant  for  every  city  block  so  or- 
dered to  be  laid;  it  being  further  understood  and  agreed  that 
in  no  case  shall  more  than  three  hydrants  be  placed  for  each  one 
thousand  feet  of  such  main  extensions.     •     •     •     '* 

1.  According  to  the  appellant,  the  above  contract  is  so  clear 
[1]  that  it  **  conveys  but  one  idea  to  the  mind  of  the  child,  the 
professional  man,  the  ordinary  business  man,  the  entire  com- 
munity," viz.,  that  for  the  hydrant  rental  specified  therein  the 
water  company  agreed  to  furnish  to  the  city  **all  hydrant  and 
w^ter  supply  necessary  for  fire  and  general  municipal  purposes 
for  a  period  of  ten  years   from  and  after  January  1,  1908." 


396  BuTTB  Water  Co.  v.  City  of  Butte.     [Dec.  T.  13 

If  this  be  correct — and  to  determine  its  correctness  is  obviously 
the  first  step  in  the  problem  before  us — ^then  the  contract  is 
not  open  to  interpretation  (Frank  v.  Butte  &  Boulder  M.  df  L. 
Co.,  ante,  p.  83,  135  Pac.  904 ;  Quirk  v.  Rich,  40  Mont.  552,  107 
Pac.  821;  Harris  v.  Root,  28  Mont.  159,  72  Pac.  429),  and  the 
judgment,  in  part  at  least,  must  fall. 

Whether  a  document  is  or  is  not  ambiguous  is  a  matter  of 
impression  rather  than  of  definition.  This  is  obviously  so,  be- 
cause every  provision  may  be  as  clear  and  definite  as  language 
can  make  it,  yet  the  result  of  the  whole  be  doubtful  from  lack  of 
harmony  in  its  various  parts.  The  language  used  is  to  be  re- 
sorted to  in  the  first  instance,  but  the  conclusion  to  be  reached 
depends,  not  upon  the  verbal  clarity  of  the  particular  sentences 
or  paragraphs,  but  upon  the  view  to  be  taken  of  the  contract  in 
its  entirety.  (O'Brien  v.  Miller,  168  U.  S.  287,  42  L.  Ed.  469, 
18  Sup.  Ct.  Rep.  140;  Page  on  Contracts,  sec.  1112;  9  Cyc.  579.) 
Recognition  of  this  may  be  found  in  all  the  books  upon  the  sub- 
ject, culminating  in  our  Code  provision  that  **the  whole  of  a 
contract  is  to  be  taken  together,  so  as  to  give  effect  to  every  part, 
if  reasonably  practicable,  each  clause  helping  to  interpret  the 
other."  (Rev.  Codes,  sec.  5030.)  Can  it  be  said,  then,  that, 
[2]  taking  the  contract  as  a  whole,  its  meaning  is  so  clear  that 
"he  who  runs  may  read'*?  We  think  not.  Assuming  that  the 
language  of  paragraphs  2  and  7  clearly  implies  an  undertaking 
on  the  part  of  the  company  to  supply  the  city  with  all  the  water 
necessary  for  fire  and  for  general  municipal  purposes  in  con- 
sideration of  the  hydrant  charge,  that  construction  cannot  be 
applied  to  the  contract  as  a  whole,  without  ignoring  the  import 
of  the  paragraphs  numbered  3,  4,  and  5.  Paragraph  3,  for 
instance,  appropriates  the  consideration  named  to  the  fire- 
hydrant  service,  and  it  is  a  permissible,  if  not  a  necessary,  infer- 
ence from  the  language  of  this  paragraph  that  the  only  service 
agreed  to  be  rendered  for  the  consideration  named  was  the  fire- 
hydrant  service;  in  other  words,  paragraph  3  may  be  said  to 
limit  the  apparent  scope  of  paragraph  2.  (Railton  v.  Taylor,  20 
R.  I.  279,  39  L.  R.  A.  246,  38  Atl.  980.)     Again,  paragraph  5 
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cannot  be  given  any  meaning  consistent  with  the  idea  that  the 
hydrant  charge  was  intended  to  be  in  payment  of  all  water  that 
might  be  supplied  to  the  city  for  general  municipal  purposes ;  on 
the  contrary,  its  clear  implication  is  that  at  least  some  water 
within  the  definition  of  "general  municipal  purposes"  should  be 
free  of  any  charge.  Paragraph  5  is  a  material  part  of  this  con- 
tract, and  it  mry  be  reasonably  viewed  as  an  incidental  or  addi- 
tional inducement  to  the  city  for  its  assent;  but  it  is  rendered 
valueless  for  this  purpose  because  there  was  no  need  to  stipulate 
for  water  **free  of  charge"  if  all  the  water  was  to  be  paid  for 
by  the  hydrant  rates.  If,  on  the  other  hand,  paragraph  5  is  an 
incidental  provision  for  free  water,  in  the  nature  of  an  induce- 
ment to  the  city  for  its  assent,  then  the  purposes  for  which  such 
water  should  be  furnished  are  specifically  enumerated,  with  the 
necessary  inference  that  no  other  water  was  intended  to  be  free. 
We  are  not  unmindful  of  the  provision  of  our  Code  that 
**  repugnancy  in  a  contract  must  be  reconciled,  if  possible,  by 
such  an  interpretation  as  will  give  some  effect  to  the  repugnant 
clauses,  subordinate  to  the  general  intent  and  purpose  of  the 
whole  contract"  (Rev.  Codes,  sec.  5041) ;  but  this  itself  is  a  rule 
of  interpretation  rather  than  of  construction,  and  the  general 
intent  and  purpose  of  the  contract  is  the  very  matter  that  is  put 
in  doubt.  "However  broad  may  be  the  terms  of  a  contract,  it 
extends  only  to  those  things  concerning  which  it  appears  that 
the  parties  intended  to  contract"  (Rev.  Codes,  sec.  5037) ;  and, 
granting  that  the  contract  before  us  may  be  construed  so  as  to 
cover  and  include  water  for  sprinkling,  corral  and  crematory 
purposes,  that  it  need  not  be  so  construed  is  apparent.  In  such 
a  situation  there  is  ambig^uity  within  the  meaning  of  the  law 
which  opens  the  contract  to  interpretation  by  the  aid  of  evidence 
aliunde,  so  as  to  give  effect  to  the  mutual  intention  of  the  parties 
to  it  at  the  time  it  was  made.  (Rev.  Codes,  sees.  5025,  5036; 
Lozes  V.  Segura  Sugar  Co,,  52  La.  Ann.  1844,  28  South.  249; 
Pressed  Steel  Car  Co.  v.  Eastern  Ry.  of  Minnesota,  121  Fed.  609, 
57  C.  C.  A.  635 ;  Uinta  Tunnel  etc.  Co.  v.  Ajax  Gold  Min.  Co., 
141  Fed.  563,  73  C.  C.  A.  35.^ 
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2.  The  reply  alleges  in  effect  that  the  contract  in  question  was 
a  continuation  or  renewal  of  relations  which  had  existed  since 
January,  1893,  under  successive  contracts  of  the  same  general 
character,  and  containing  substantially  the  same  provisions  as 
the  one  at  bar,  and  that  it  was  formulated  and  entered  into  with 
the  understanding  and  in  view  of  the  construction  which  both 
parties  alike  had  attached  to  these  prior  contracts;  that  these 
contracts  had  never  been  understood  by  either  the  company  or 
the  city  to  require  the  furnishing  of  any  work,  labor  or  material 
whatsoever,  or  any  water  free  of  charge  except  for  flushing 
sewers  and  for  use  in  the  public  buildings  of  the  city,  but  were 
all  understood,  construed  and  acted  upon  by  both  the  company 
and  the  city  so  as  to  leave  subject  to  independent  arrangement 
the  furnishing  of  water  for  sprinkling,  corral  and  crematory  pur- 
poses and  the  furnishing  of  labor  and  material  of  the  character 
set  forth  in  the  complaint ;  that  during  such  period  separate  and 
independent  arrangements  did  in  fact  exist,  under  which  the 
company  furnished,  and  the  city  voluntarily  paid  for,  all  such 
labor  and  material  and  all  the  water  used  for  sprinkling,  corral 
and  crematory  purposes ;  and  that  from  June  1,  1908,  up  to  and 
including  the  month  of  June,  1911,  the  contract  at  bar  was  by 
both  the  city  and  the  company  understood  and  acted  upon  to 
similar  effect.  Doubt  may  be  entertained  whether  the  conduct 
of  the  parties  under  the  prior  contracts  could  aid  in  the  inter- 
pretation of  the  contract  at  bar,  since  they  were  completed  and 
past  transactions;  but,  in  view  of  the  similarity  of  language  em* 
ployed,  it  does  not  seem  unreasonable  to  say  that,  in  the  absence 
of  an  indication  to  the  contrary,  the  meaning  the  parties  put 
upon  the  language  used  in  the  prior  contracts  was  the  meaning 
they  attached  to  it  when  they  used  it  in  the  present  contract.  In 
any  event,  the  evidence,  which  is  both  documentary  and  oral, 
establishes  without  contradiction  that  the  parties  did  put  a  com- 
mon practical  interpretation  not  only  upon  the  prior  contracts 
but  also  the  one  at  bar  for  the  first  three  and  one-half  years  of  its 
existence ;  and  the  manner  in  which  they  interpreted  it  sustains 
the  conclusion  that  the  intention  of  the  parties  when  it  was  made 
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"was  to  provide  for  a  supply  of  water  for  fire  protection  to  be  paid 
for  as  stipulated,  to  furnish  free  water  for  flushing  sewers  and 
for  the  public  buildings,  and  that  water  required  for  other  pur- 
poses was  not  deemed  within  the  purview  of  the  contract.  It 
[3]  is  an  ancient  and  elementary  rule  that,  where  parties  to  a 
contract  of  doubtful  or  ambiguous  meaning  have  placed  a  prac- 
tical interpretation  upon  it,  said  interpretation  is  one  of  the  best 
indications  of  their  true  intent.  (Uinta  Tunnel  etc,  Co.  v.  Ajax 
Oold  Min.  Co.,  supra;  Thomas  v.  Cincinnati,  N.  0.  dk  T.  P.  By. 
Co.  (C.  C),  81  Fed.  911;  Chicago  v.  Sheldon,  9  Wall.  (U.  S.) 
50,  19  L.  Ed.  594;  City  of  Vincennes  v.  Citizens'  Oas  Light  & 
Coke  Co.,  132  Ind.  114,  16  L.  R.  A.  485,  31  N.  E.  573 ;  Eill  v. 
City  of  Duluth,  57  Minn.  231,  58  N.  W.  992;  AniTnas  Con.  Ditch 
Co.  V.  Smallwood,  22  Colo.  App.  476,  125  Pac.  594.)  Hence 
error  cannot  be  imputed  to  the  trial  court  in  so  far  as  the  find- 
ings and  judgment  at  bar  efi:ectuate  the  intent  thus  established. 
3.  But  the  contract  is  not  subject  to  interpretation  by  the  par- 
ties or  by  anyone  else  concerning  any  matter  upon  which  it 
clearly  speaks.  We  think  this  principle  was  infringed  in  the 
[4]  award  to  the  respondent  of  the  whole  of  its  fifth  cause  of  ac- 
tion. Included  in  this  cause  of  action  are  certain  items,  to- wit : 
''Material  and  labor  furnished  in  setting  two-inch  hydrant  on 
comer  of  Montana  and  Granite  streets,  of  the  reasonable  value  of 
$71 ;  material  and  labor  furnished  in  setting  hydrant  at  corner 
Broadway  and  Oranite  streets,  of  the  reasonable  value  of  $58.29 ; 
material  and  labor  furnished  in  laying  two-inch  water  main  on 
Oregon  avenue,  225  feet  north  of  Qallatin  street,  to  south  side  of 
Irvine  street,  of  the  reasonaWe  value  of  $128.60. "  As  we  construe 
the  contract,  it  is  clear,  unambiguous  and  not  subject  to  interpre- 
tation touching  the  duty  of  the  company  to  furnish  fire  hydrants 
and  install  water  mains.  In  our  judgment,  paragraphs  4  and 
8  clearly  impose  this  duty  upon  the  company.  That  these  items 
were  not  of  that  character  or  were  incurred  in  aid  of  purposes 
not  covered  by  the  contract  we  find  nothing  in  the  record  to  show. 
We  must  therefore  assume  them  to  have  been  within  the  duty  im- 
posed upon  the  company  by  paragraphs  4  and  8  of  the  contract. 
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and  no  recovery  can  be  had.  The  total  amount,  including  inter- 
est, represented  by  these  items  is  $282,  and  the  judgment  should 
be  reduced  accordingly. 

The  cause  is  remanded  to  the  district  court,  with  directions  to 
correct  the  judgment  as  above  suggested;  the  judgment  when  so 
corrected  to  stand  afiSrmed. 

Mb.  Justigb  Bbantlt  and  Ms.  Justice  Hollowat  concur. 


KAUFMAN,  [Appellant,  v.  CITY  OF  BUTTE  et  aii., 

RESPONDENT& 

(No.  3,824.) 
KSubmitted  January  6;  1914.    Decided  Jannarj  19,  1914.^ 

[13»  Pac.  770.] 

Cities  and  Towns — Streets — Dedication — Elements  Constitut- 
ing —  Acceptance  —  Evidence — Sufficiency — Injunction — Ap- 
peal— Maps — Record. 

Injunction— Properly  Denied,  When. 

1.  Equitable  relief  bj  way  of  injunctioit  to  piment  the  removal  of 
a  frame  structure  valued  at  $200  from  ground  claimed  by  defendant 
city  as  a  portion  of  one  of  its  streets,  and  to  which  ground  plaintiff 
had  no  title  whatever,  was  properly  denied  since  an  action  at  law 
would  afford  plaintiff  complete  relief  by  way  of  damages. 

[As  to  injunctions  against  trespassers  on  real  fistatOi  see  note  in 
99  Am.  St.  Bep.  731.] 

Common-law  Dedication — Pleadings — Suflftciency. 

2.  An  answer  alleging  that  land  in  controversy  had  been  for  more  than 
ten  years  regularly  laid  out,  dedicated,  and  used  as  a  public  thorough- 
fare or  street  of  the  city  was  suf&cient  to  admit  proof  of  a  com- 
mon-law dedication. 

Same — Elements  Constituting. 

3.  The  essential  elements  of  a  common-law  dedication  of  land  for 
streeit  purposes  are  the  owner's  offer  evidencing  his  intention  to  dedi- 
cate, and  an  acceptance  by  th<i  public. 

[As  to  what  constitutes  dedication  of  highway,  see  note  in  57  Am, 
St.  Bep.  749.] 

Same— Offer — Sufficiency. 

4.  The  filing  of  a  plat  on  which  an.  avenue  was  shown  by  name, 
though  insufficient  to  meet  the  requirements  of  the  statute  in  that  re- 
gard, was  a  sufficient  offer  to  the  publie  of  the  ground  undteor  a  com- 
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mon-law  dedication,  and,  in  the  absence  of  evidence  to  the  contrary, 
indicated  the  intention  of  the  owners  to  dedicate  the  ground  to  the 
public  for  a  highway. 

[As  to  dedication  by  maps  and  plats,  see  note  in  10  Am.  St.  Bep. 
189.] 

Appeal — Maps — Becord. 

5.  Where  a  map  or  plat  is  used  on  the  trial  in  the  district  court,  it 
should  be  incorporated  in  the  record  on  appeal,  with  proper  references 
fixing  the  points  adverted  to  by  the  witnesses,  to  the  end  that  the  evi- 
dence touching  it  may  be  intelligible  to  the  appellate  court. 

Same — Injunction  Order — ^Burden  of  Showing  Error. 

6.  On  appeal  from  an  injunction  order,  the  appellant  has  the  burden 
of  showing  that  the  evidence  preponderates  against  the  trial  court's 
findings. 

Gommou-law  Dedication — Acceptanee  by  Public — Evidence — Sufficiency. 

7.  Evidence  held  insufficient  to  i&ow  such  user  of  a  etrip  of  ground 
as  a  street  by  that  part  of  the  general  public  having  occasion,  to  use 
it,  aa  well  as  sales  of  lots  with  ref«:rence  to  such  street,  aa  to  con- 
stitute an  acceptance  of  it  by  the  public  aa  a  street  under  a  common- 
law  dedication. 

Same — ^Dedication — Acceptance — Reasonable  Time. 

8.  The  acceptance  of  a  common-law  dedication  must  occur  within  a 
reasonable  time  after  the  offer. 

[As  to  what  constitutes  d^ieation  and  acceptance  of  public  street, 
see  note  in  129  Am.  St.  Bep.  576.] 


Same — ^Negligence  of  Officers — Effect. 

9.  The  right  of  a  city  to  the  utie  of  a  strip  of  grouu'd  as  a  street 
dedicated  for  that  purpose  cannot  be  defeated  by  the  negligent  or 
wrongful  failure  of  its  officers  to  prevent  the  use  of  a  portion  of  it 
as  a  building  site. 

Appeal  from  District  Court,  Silver  Bow  County;  Michael  Don^ 
Ian,  Judge. 

Suit  by  Louis  Kaufman  against  the  city  of  Butte  and  its  street 
oommissioner.  Decree  for  defendants.  Plaintiff  appeals  from 
an  order  denying  his  motion  for  a  new  trial.    AjQSrmed. 

Mr.  Jesse  B.  Roote  and  Mr.  A.  C.  McDaniel,  for  Appellant, 
submitted  a  brief ;  Mr.  Roote  argued  the  cause  orally. 

The  plat  of  the  Central  addition  was  erroneously  admitted. 
It  does  not  disclose  the  width  of  Oregon  avenue.  (Sec.  2031, 
Fifth  Div.,  Comp.  Stats.  1887 ;  Tilzie  v.  Eaye,  8  Wash.  187,  35 
Pac.  583 ;  Winnetka  v.  Prouty,  107  111.  218 ;  City  of  Chicago  v. 
Drexel,  141  111.  89,  30  N.  B.  774 ;  Coe  College  v.  Cedar  Rapids, 
120  Iowa,  541,  95  N.  W.  267  j  Wa;tson  v.  Carver,  27  App.  D.  C, 
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555.)  Section  2032  provides  that  a  copy  of  the  map  or  plat 
''shall  be  filed  in  the  o£Sce  of  the  clerk  of  the  connty,  and  also 
in  the  office  of  the  clerk  of  such  city  or  town,  if  said  town  be 
incorporated."  The  evidence  fails  to  show  that  any  copy  of 
the  plat  waa  filed  in  the  office  of  the  clerk  of  the  city  of  Butte. 
{City  of  LeadvUle  v.  Coronado  Min.  Co.,  37  Colo.  234,  86  Pac. 
1034.) 

Over  the  objection,  the  defendants  were  allowed  to  introduce 
evidence  tending  to  show  a  common-law  dedication  of  the  ground 
covered  by  the  plat,  including  the  ground  in  controverqr.  This 
was  objected  to  because  the  answer  attempted  to  allege  only  a 
statutory  dedication,  and  evidence  of  no  other  dedication  or 
title  could  be  introduced.  A  eommon-law  dedication  is  an 
affirmative  defense,  which,  to  be  available  to  the  defendants, 
must  be  pleaded,  and  the  burden  of  proof  is  on  the  defendants. 
{TxLzie  V.  Haye,  supra;  Tate  v.  Sacramento,  50  Cal.  242;  City  of 
Shreveport  v.  Drouin,  41  La.  Ann.  867,  6  South.  656;  Miller  v. 
Araconia,  30  W.  Va.  606,  5  S.  E.  148 ;  Hayward  v.  Mamer,  70 
Cal.  476,  13  Pac.  141;  Demartini  v.  San  Francisco,  107  Cal. 
402,  40  Pac.  496;  Oglesby  v.  Santa  Barbara,  119  Cal.  114,  51 
Pac.  181 ;  ViUage  of  Benson  v.  St.  Paid  etc.  Co.,  62  Minn.  198, 
64  N.  W.  393;  Mason  City  etc.  Min.  Co.  v.  Mason,  23  W.  Va. 
211.) 

In  a  common-law  dedication  two  things  are  necessary  and  must 
coexist:  1.  The  intention  of  the  owner  to  dedicate;  2.  The  ac- 
ceptance by  the  public  or  city  of  the  dedication.  {Cincinnati 
etc.  Co.  V.  Roseville,  76  Ohio  St.  108,  81  N.  E.  178 ;  Field  v. 
Manchester,  32  Mich.  279 ;  Auburn  v.  Goodwin,  128  111.  57,  21 
N.  E.  212 ;  Hayward  v.  Mamer,  supra;  Healey  v.  Atkmta,  125 
Ga.  736,  54  S.  E.  749.)  It  is  claimed  by  the  plaintiff  that  the 
evidence  wholly  fails  to  establish  an  acceptance,  aa  a  street,  by 
the  city  or  the  public  of  that  part  of  Oregon  avenue  covering 
the  ground  in  controversy.  The  evidence  conclusively  shows  in 
this  case  that  the  city  and  the  public  never  in  any  manner  claimed 
or  attempted  to  assert  any  authority  over,  or  otherwise  did  any 
act  showing  an  acceptance  of,  the  ground  until  about  twenty; 
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years  after  the  plat  had  been  filed.  An  acceptance  must  be 
exercised  within  a  reasonable  time  after  the  offer  to  dedicate. 
{Field  V.  Manchester,  supra;  John  Mouat  L,  Co,  v.  Denver,  21 
Colo.  1,  40  Pac.  237 ;  Auburn  v.  Ooodtvin,  128  111.  57,  21  N.  E. 
212;  Cass  County  Supervisors  v.  Banks,  44  Mich.  467,  7  N.  W. 
49;  Forsyth  v.  Dunnagan,  94  Cal.  438,  29  Pac.  770.) 

Messrs.  Alexander  Mackel,  W.  F.  Davis,  N.  A.  Botering,  and 
John  E.  Corette,  for  Respondents,  submitted  a  brief;  Mr. 
Corette  argued  the  cause  orally. 

An  examination  of  the  plat  will  disclose  the  fact  that  the 
width  of  Oregon  avenue  can  be  determined  from  the  plat.  We 
do  not  think  it  was  necessary  to  write  upon  that  portion  of  the 
plat  covered  by  the  ground  in  question  here  the  number  of  feet 
that  the  street  is  wide.  (Coe  College  v.  Cedar  Rapids,  120  Iowa, 
541,  95  N.  W.  267.)  That  Oregon  avenue  constituted  a  public 
street  is  certain.  In  a  Minnesota  case  the  plat  showed  a  strip 
along  a  lake.  It  had  no  name  or  number ;  streets  at  right  angles 
connected  with  it.  Three  lots  would  be  without  access  unless 
this  was  a  street.  It  was  held  that  the  strip  was  dedicated  as 
a  street.  (Menage  v.  Minneapolis,  104  Minn.  195,  116  N.  W. 
575;  2  Lewis  on  Eminent  Domain,  3d  ed.,  sees.  490,  491.) 

The  record  discloses  that  the  owners  of  the  ground  many  years 
ago  made  a  plat  and  dedicated  Oregon  avenue  to  public  use 
forever;  that  Oregon  avenue  was  accepted  by  the  public;  and 
that  lots  abutting  upon  this  street  were  sold  to  third  parties. 
Under  this  state  of  facts  we  contend  that  all  the  steps  necessary 
were  taken  and  that  Oregon  avenue  was  properly  dedicated  as 
a  street  and  dedicated  to  public  use  forever.  {Hanson  v. 
Proffer,  23  Idaho,  705,  132  Pac.  573;  Fa/rlim  v.  Hill,  27  Mont. 
27,  69  Pac.  237.)  A  defective  statutory  dedication  may  become 
a  good  common-law  dedication.  (1  Elliott  on  Boads  and  Streets, 
3d  ed.,  sec.  124;  4  McQuillin  on  Municipal  Corporations,  sees. 
1561  et  seq.;  3  Dillon  on  Municipal  Corporations,  5th  ed.,  sees. 
1073,  1074j  2  Lewis  on  Eminent  Domain,  3d  ed.,  sec.  492.) 
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Selliiig  lots  aceordin^  to  the  map  or  plat  on  ivliieh  streets  and 
alleys  are  delineated,  whether  recorded  or  not,  operates  as  an 
irreiroeable  dedication  of  the  streets  to  the  mnnicipal  gorem- 
ment  and  to  the  public  use.  (City  of  Eureka  t.  Crogkam,  3  Cal. 
Unrep.  24, 19  Pac.  485 ;  Kiiile  v.  Pfeifer,  22  CaL  ^^;Inre  Cam- 
man  CouncU  of  BrooUyn,  73  X.  Y.  179 ;  Bridges  v.  Wyckoff,  67 
N.  Y.  130;  Lockland  t.  SmOey,  26  Ohio  St  94;  Preston  t.  Nov- 
asota,  34  Tex.  684;  Winona  ▼.  Huff,  11  Minn.  119;  Carter  t. 
Portland,  4  Or.  339.)  "The  act  of  dividing  np  a  pareel  of  land 
into  lots,  streets  and  alleys  and  selling  lots  with  dear  reference 
to  a  map  or  plat  representing  sneh  divisions  is  an  immediate  and 
eonclnsive  dedication  of  snch  streets  and  alleys  to  the  use  of 
the  purchaser  and  of  the  public."  {Schneider  v.  Jacob,  86  Ky. 
101,  5  S.  W.  350.)  User  proves  acceptance.  {San  Francisco  v. 
Canavan,  42  CaL  541 ;  Carpenteria  School  District  v.  Heath,  56 
Cal.  478.)  "Dedication  of  land  for  a  public  highway  need  not 
be  evidenced  by  writing,  but  may  be  by  any  means  clearly  in- 
dicating intention  to  dedicate."  {Buntin  v.  Danville,  93  Ya.  200, 
24  S.  E.  830 ;  Sweatman  v.  Deadwood,  9  S.  D.  380,  69  N.  W.  582 ; 
Fairbury  Union  Agricultural  Board  v.  HoUy,  169  HI.  9,  48  N.  E. 
149.)  *  *  A  dedication  of  a  street  or  highway  may  be  inferred  from 
a  long  and  uninterrupted  user  by  the  public  with  the  knowledge 
and  consent  of  the  owner."  {McKey  v.  Hyde  Park,  134  U.  S. 
84,  33  L.  Ed.  860,  10  Sup.  Ct.  Rep.  512 ;  PoUard  v.  Hagan,  44 
U.  S.  212,  11  L.  Ed.  565.)  That  the  owner  of  the  ground  recog- 
nized the  street  as  an  existing  fact  is  proper  to  be  proven  and 
considered  by  the  court.  {People  v.  Blake,  60  Cal.  497;  City 
of  Eureka  v.  Armstrong,  83  Cal.  623,  22  Pac  928,  23  Pac. 
1085;  Wilder  v.  St.  Paul,  12  Minn.  (Gil.  116)  192.)  The  ground 
was  accepted  as  a  street  by  the  city  and  it  built  a  water  plug 
many  years  ago  upon  the  same,  but  acceptance  by  the  abutting 
owners  is  a  sufficient  acceptance  on  the  part  of  the  public. 
{Evans  v.  Bla7ik€nship  (Ariz.),  39  Pac.  812.) 

The  occupancy  of  a  portion  of  a  street  by  a  cheap  wooden 
structure  cannot  confer  rights  against  the  city,  no  matter  how 
long  continued.     {Cheek  v.  Aurora,  92  Ind.  107;  Brooks  v. 


48  Mont.]        Kaufman  v.  City  op  Butte  kt  au  405 

Riding,  46  Ind.  15 ;  McClelland  v.  MiUer,  28  Ohio  St.  488 ;  Lane 
V.  Kennedy,  13  Ohio  St,  42.) 

Section  2600  of  the  Code  of  1895,  providing  that  all  highways, 
roads,  streets,  etc.,  then  traveled  or  used  by  the  public  are  public 
highways,  was  held  to  be  a  curative  statute  in  State  v.  Auchard, 
22  Mont.  14,  55  Pac.  361,  and  in  Montana  Ore  Purchasing  Co. 
V.  Butte  etc.  Min.  Co.,  25  Mont.  427,  65  Pac.  420. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

This  suit  was  instituted  by  Louis  Kaufman  against  the  city 
of  Butte  and  its  street  commissioner,  to  obtain  an  injunction. 
The  plaintiff  alleges  that  he  is  the  owner,  in  possession,  and 
entitled  to  the  possession,  of  a  certain  piece  of  land  80x100  feet 
in  extent,  described  by  metes  and  bounds  with  reference  to  the 
lots  and  blocks  in  Central  addition  to  Butte ;  that  he  has  upon 
the  ground  a  frame  building  of  the  value  of  $200,  which  the 
'defendants  threaten  to  and,  unless  restrained,  will  remove.  The 
joint  answer  denies  plaintiff's  title  or  right  to  the  possession  of 
the  ground,  but  does  not  deny  his  actual  possession.  It  is 
[1,2]  alleged  that  the  ground  constitutes  a  part  of  Oregon 
avenue,  which  is  a  public  street  of  the  city  of  Butte,  and  that 
for  more  than  ten  years  it  has  been  regularly  laid  out,  dedicated 
and  used  as  a  public  thoroughfare  or  street  of  the  city.  There 
is  a  denial  of  knowledge  or  information  as  to  whether  the  plain- 
tiff owns  the  building  in  dispute,  and  an  admission  that  the  de- 
fendants intended  to  remove  it  unless  restrained  by  the  court. 
The  answer  further  alleges  ''that  ever  since  September  4,  1888, 
the  said  tract  constituted  and  was  part  of  a  public  street  of  the 
said  city  of  Butte,  and  ever  since  has  remained  and  now  is 
such."  By  way  of  an  affirmative  defense,  the  defendants  un- 
dertake to  plead  a  statutory  dedication  to  the  public  use  of 
the  tract  in  dispute,  as  a  part  of  Oregon  avenue.  The  answer 
concludes  with  a  prayer  for  an  injunction  restraining  the  plain- 
tiff from  asserting  any  claim  to  the  ground  or  interfering  with 
the  city  and  its  officers  in  their  efforts  to  remove  the  building. 
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The  reply  is,  in  eflfect,  a  general  denial  of  the  aflSrmative  allega- 
tions contained  in  the  answer.  Upon  the  trial,  the  defendants 
were  required  to  assume  the  burden  of  showing  that  the  city 
then  had  a  better  right  to  the  use  of  the  ground  than  the  plain- 
tiff in  actual  possession,  and,  in  attempting  to  sustain  the  bur- 
den thus  imposed,  they  introduced  in  evidence  a  plat  of  Central 
addition,  upon  which  the  ground  in  dispute  is  delineated  as  a 
part  of  Oregon  avenue.  It  was  made  to  appear  that  Warren, 
Noyes,  and  Upton  owned  the  land  comprising  Central  addition ; 
that  in  1888  they  had  the  ground  surveyed,  a  plat  made  and 
filed,  upon  which  plat  the  streets,  avenues,  and  alleys,  including 
Oregon  avenue  and  the  ground  in  dispute,  were  shown.  Evi- 
dence was  also  introduced  tending  to  show  the  use  actually 
made  by  the  public  of  this  portion  of  Oregon  avenue  now 
claimed  by  the  plaintiff,  and  of  sales  of  lots  in  Central  addition 
abutting  upon  this  portion  of  Oregon  avenue  and  described  in 
the  deed  with  reference  to  the  plat  which  had  been  filed  by 
Warren,  Noyes  and  Upton.  The  evidence  further  disclosed 
that  the  building  claimed  by  plaintiff  was  moved  to  its  present 
location  about  1897  by  a  predecessor  of  plaintiff,  who  laid  no 
claim  to  the  ground  upon  which  the  building  was  located.  The 
trial  resulted  in  a  general  finding  in  favor  of  defendants,  and 
a  decree  which  follows  substantially  the  prayer  of  the  answer. 
The  plaintiff  has  appealed  from  an  order  denying  his  motion  for 
a  new  trial. 

That  the  court  correctly  denied  to  plaintiff  equitable  relief 
is  beyond  controversy.  Whether  his  complaint  states  a  cause 
of  action  for  an  injunction  is  not  very  material.  When  in  the 
course  of  the  trial  the  evidence  disclosed,  as  it  did,  that  plain- 
tiff had  no  title  whatever  to  the  ground  in  controversy,  and  that 
the  building  claimed  by  him  was  personal  property,  the  value 
of  which  is  easily  determinable,  in  the  absence  of  any  facts 
pleaded  disclosing  that  he  will  be  injured  beyond  the  value  of 
the  building  in  case  it  is  removed,  there  was  not  any  excuse  for 
his  invoking  the  aid  of  a  court  of  equity.  If  the  building  is 
removed  and  he  suffers  by  reason  thereof,  a  court  of  law  will 
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afford  him  complete  relief  by  way  of  damages.  (Donovan  v. 
McDevitt,  36  Mont.  61,  92  Pac.  49;  Eisenhauer  v.  Quinn,  36 
Mont.  368,  122  Am.  St.  Rep.  370,  14  L.  R.  A.  (n.  s.)  435,  93 
Pac.  38;  Wilson  v.  Harris,  21  Mont.  374,  54  Pac.  46.)  The  only 
question  which  plaintiff  could  thus  present  for  adjudication 
was  one  with  respect  to  which  the  defendants  were  entitled  to  a 
jury  trial,  and  this  was  an  added  reason  for  refusing  him 
equitable  relief.  {City  of  Bozeman  v.  Bohati,  42  Mont.  290, 
112  Pac.  388.)     • 

The  only  question  involving  any  diflSculty  whatever  is  sug- 
gested by  the  inquiry:  Did  the  trial  court  err  in  granting  the 
defendants  affirmative  relief?  In  order  to  warrant  the  decree 
which  was  entered,  the  court  must  have  found  that  the  ground 
in  controversy  is  a  part  of  a  public  street  of  the  city  of  Butte. 
It  may  be  conceded  that  the  original  owners  of  Central  addi- 
tion did  not  comply  substantially  with  the  law  in  force  in  their 
attempt  to  make  a  statutory  dedication  of  the  streets,  avenues, 
and  alleys;  but,  nevertheless,  the  allegations  of  the  answer  re- 
ferred to  above,  in  the  absence  of  a  special  demurrer,  are  suffi- 
cient to  admit  proof  of  a  common-law  dedication,  if,  indeed, 
evidence  of  such  dedication  was  not  admissible  under  the  general 
denial ;  and,  if  the  evidence  is  sufficient  to  show  such  dedication, 
the  decree  must  stand. 

The  essential  elements  of  a  common-law  dedication  are  (1) 
[3]  the  offer  on  the  part  of  the  owner  evidencing  his  intention 
to  dedicate,  and  (2)  the  acceptance  on  the  part  of  the  public. 
{City  of  Los  Angeles  v.  Kysor,  125  Cal.  463,  58  Pac.  90;  John 
Mouat  Lumber  Co.  v.  City  of  Denver,  21  Colo.  1,  40  Pac.  237 ; 
2  Lewis  on  Eminent  Domain,  sec.  492;  3  Dillon  on  Municipal 
Corporations,  5th  ed.,  p.  1695;  Elliott  on  Roads  and  Streets, 
sec.  123;  13  Cyc.  453,  461.)  That  the  filing  of  the  plat  by 
Warren,  Noyes  and  Upton,  upon  which  Oregon  avenue  is  shown 
[4]  as  a  street,  though  insufficient  to  meet  the  requirements  of  the 
statute  in  force  at  that  time,  was  a  sufficient  offer  to  the  public 
of  the  ground  thus  marked  as  a  street,  and,  in  the  absence  of 
any  evidence  to  the  contrary,  indicated  the  intention  of  the 


408  Kaufman  v.  City  op  Butte  et  al.      [Dec.  T.  '13 

owners  to  dedicate  that  ground  to  the  public  for  a  highway,  is 
the  rule  quite  generally  recognized  by  the  authorities.  {City  of 
Anaheim  v.  Langenberger,  134  Cal.  608,  66  Pac.  855 ;  Owen  v. 
Brookport,  208  111.  35,  69  N.  E.  952 ;  Keyport  v.  Freehold  etc. 
Ry.  Co.,  74  N.  J.  L.  480,  65  Atl.  1035;  Elliott  on  Roads  and 
Streets,  sec.  121;  3  Dillon  on  Municipal  Corporations,  1079, 
1090;  4  McQuillin  on  Municipal  Corporations,  3246;  2  Lewis  on 
Eminent  Domain,  sec.  492.) 

The  evidence  upon  the  extent  and  character  of  the  use  made 
of  this  portion  of  Oregon  avenue  within  the  next  lew  years 
following  the  filing  of  the  plat  is  apparently  somewhat  uncer- 
tain as  presented  to  the  lower  court,  while,  as  revealed  to  us  in 
the  printed  record,-  much  of  it  is  simply  incomprehensible. 
[6]  It  appears  that  a  map  or  plat  was  used  upon  the  trial,  to 
which  the  attention  of  the  witnesses  was  directed;  and,  while 
their  testimony  was  doubtless  intelligible  enough  to  the  trial 
judge,  who  observed  their  actions  in  indicating  the  points  made 
prominent  in  their  testimony,  it  is  meaningless  to  us,  in  the 
absence  of  the  map  and  any  indications  in  the  record  fixing  the 
particular  points  emphasized.  For  example:  A  portion  of  the 
testimony  given  by  the  witness  Henderson  reads  as  follows:  ''It 
stood  along  in  there  (illustrating  on  map).  This  place  here  was 
an  opening.  Q.  This  place  here  is  where  it  is  marked  'bam' 
and  east  of  there  where  your  pencil  was  1  A.  Yes,  sir ;  that  was 
a  driveway  that  the  Butte  Hardware  graded  out  here  to  get 
teams  up  into  this  place.  Q.  Into  this  place,  you  say,  Oregon 
avenue?  A.  I  did  not  know  that  it  was  Oregon  avenue,  or  I 
did  not  know  that  there  was  a  street  there,  for  that  matter.  Q. 
But  that  is  where  they  had  the  driveway?  A.  Yes,  sir;  they 
come  down  along  here,  come  down  this  street  here,  turn  over 
here,  there  was  a  hill  here,  turn  around  here,"  etc.     This  method 

9 

of  presenting  a  record  to  the  appellate  court  has  been  condemned 
so  often  and  so  vigorously  that  it  is  now  inexcusable.  (Pope  v. 
Alexmder,  36  Mont.  82,  92  Pac.  203,  565.) 

In  this  character  of  action,  the  appellant  has  the  burden  of 
[6]    showing  that  the  evidence  preponderates  against  the  trial 
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court's  findings  (Finlen  v.  Heinze,  32  Mont.  354,  80  Pac.  918; 
Delmoe  v.  Long,  35  Mont.  139,  88  Pac.  778 ;  Kift  v.  Mason,  42 
Mont.  232,  112  Pac.  392 ;  Orton  v.  Bender,  43  Mont.  263,  115 
Pac.  406;  Winslow  v.  Dundom,  46  Mont.  71,  125  Pac.  136; 
Wright  v.  Brooks,  47  Mont.  99,  130  Pac.  968) ;  and  in  this  in- 
stance  he  has  failed  (1)  because  he  has  not  presented  a  record 
that  can  be  understood  in  its  entirety,  and  (2)  because,  in  our 
opinion,  the  evidence,  so  far  as  it  can  be  understood,  is  sufficient 
[7]  to  show  such  user  of  this  portion  of  Oregon  avenue  by  that 
part  of  the  general  public  having  occasion  to  use  it,  and  such 
sale  of  lots  with  reference  to  the  plat  of  Central  addition  on 
file,  as  constituted  an  acceptance  and  completed  the  common- 
law  dedication  long  before  any  part  of  the  avenue  was  occupied, 
by  the  building  now  claimed  by  the  plaintiff.  We  agree  with 
[8]  counsel  for  appellant  that  the  acceptance  must  occur  within 
a  reasonable  time  after  the  offer  is  made,  or,  in  this  instance, 
after  the  plat  was  filed,  and  we  refer  particularly  to  the  testi- 
mony of  witnesses  Henderson,  Carman,  and  Carr  to  justify  the 
conclusion  that  such  acceptance  as  the  law  requires  was  had  in 
this  instance. 

Our  conclusion  is  that  the  ground  in  controversy  became  a 
part  of  a  public  street,  and  that  the  city  acquired  an  interest 
in  it  superior  to  that  attaching  to  the  naked  possession  of  plain- 
tiff, based  as  it  is  upon  a  trespass  by  his  predecessors  in  the 
ownership  of  the  building.  The  fact  that  for  a  short  time, 
probably  fifteen  months,  a  large  portion  of  this  strip  of  ground 
in  controversy  was  inclosed  by  a  corral  fence,  and  that  since 
1897  this  frame  building  has  occupied  a  small  portion  of  the 
same  ground,  cannot  operate  to  devest  the  city  of  its  right  to 
control  it  as  a  part  of  one  of  its  streets.  The  evidence  shows 
conclusively  that  plaintiff's  predecessors,  who  owned  the  build- 
ing until  within  three  or  four  years  of  the  commencement  of 
this  suit,  were  not  holding  the  ground  upon  which  the  building 
stands  adversely  to  the  city,  and  the  fact,  if  it  be  a  fact,  that 
[9]  the  city  officials  negligently  or  wrongfully  permitted  the 
xmlawful  use  of  this  portion  of  the  street  cannot  defeat  the  right 
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of  fhe  public  to  its  nse  for  the  pnrpoBes  for  wliieh  it  was  dedi- 
eated.     (Elliott  on  Roads  and  Streets,  sec.  653.). 
The  order  denying  a  new  trial  is  afiSrmed. 

Mb.  Chief  Justige  Bbantly  and  Mb.  Justice  Sanneb  concur. 


STATE  EZ  BEL.  JACOBS,  Relatob,  v.  DISTRICT  COURT 

BT  Aii.,  Respondents. 

(Ko.  8,421.) 
(Babmittod  Jsnnaij  5,  1914.    Decided  JnnvBij  20,  1914.) 

[138  Pfte.  1091.] 

Disirict  Judges — DigquaUfication — Affidavit  of  Imputed  Bias-^ 
Time  of  Filing — Waiver — Continfupnces, 


Dietrict  Judges — Affidavit  of  Bias  and  Prejudice — When  Too  Late. 

1.  At  tiie  time  set  for  hearing  a  matter  in  probate,  it  waa  continued 
for  four  dajs.  On  fhe  daj  before  the  expira;tion  of  the  continuance 
an  affidavit  was  ffl^  bj  one  of  the  parties  imputing  bias  and  prejudice 
to  the  presiding  judge.  Held,  on  mandamus,  that  the  affidavit  was 
properly  stricken,  it  not  having  been  filed  before  the  daj  originally 
fixed  for  the  hearing,  as  provided  bj  amended  section  6315,  Revised 
Codes  (Laws  1909,  Chapter  114),  and  the  statute  not  making  any  pro- 
viaion  for  filing  such  affidavits  during  continuances  aa  such. 

[Aa  to  disqualification  of  judge  to  act  in  probate  matter  because  of 
interest  in  estate,  see  note  in  Ann.  Oas.  1912C,  1165.] 

Same — ^Waiver. 

2.  Like  the  peremptory  challenge  of  a  juror^  the  disqualification  of  a 
district  judge  for  imputed  bias  under  section  6315,  Bevised  Codes, 
supra,  is  waived  if  not  exercised  at  the  proper  time. 

[As  to  waiver  of  objections  to  disqualified  judgey  see  note  in  Ann. 
Oas.  1912A,  1072.] 

Original  application  for  mandamus  by  the  state,  on  the  rela- 
tion of  A.  B.  Jacobs  against  the  district  court  of  the  fifth  judicial 
district,  for  Beaverhead  county,  and  W.  A.  Clark,  a  judge 
thereof.    Dismissed. 

Mr.  Richard  H,  Smith,  and  Mr.  Harry  H.  Parsons,  for  Relator, 
submitted  a  brief,  as  well  as  one  in  reply  to  that  of  respondents; 
Mr.  Parsons  argued  the  cause  orally. 

Messrs.  Norris,  Hurd  &  Smith,  for  Respondents,  submitted  a 
brief;  Mr.  Edwin  L.  Norris  argued  the  cause  orally. 
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MR.  JUSTICE  SANNBB  delivered  the  opinion  of  the  court. 

On  November  15,  1913,  the  relator  herein  filed  in  the  district 
court  of  Beaverhead  county  his  final  report  and  account  as 
guardian  of  the  estate  of  Venora  E.  Metlen,  incompetent.  To 
this  report  and  account  D.  E.  Metlen,  as  the  husband  of  Venora 
E.  Metlen,  filed  certain  objections.  By  order  of  court,  the  re- 
spondent, Judge  Clark,  presiding,  the  hearing  upon  the  report, 
account  and  objections  was  set  for  December  9,  1913.  On  that 
[1]  day  the  objector  and  his  wife  appeared  in  person  and  by 
counsel,  and  announced  their  readiness  to  proceed ;  the  guardian 
was  not  present  nor  represented.  Judge  Clark  then  stated  that 
he  had  received  a  communication  from  the  relator  to  the  effect 
that  a  compromise  had  been  reached  in  said  matter,  whereby 
the  relator  was  to  be  paid  $1,200,  in  addition  to  the  sums  there- 
tofore received  by  him,  as  payment  for  his  services  rendered 
therein.  To  this  counsel  for  Mr.  and  Mrs.  Metlen  responded  that 
the  agl^eement  was  for  the  payment  of 'a  balance  of  $700  only 
to  the  relator.  Whereupon  the  judge,  being  of  the  opinion  that 
the  relator  should  be  present  at  the  hearing,  and  that  his  failure 
to  appear  was  due  to  a  misunderstanding,  ordered  ''that  fur- 
ther proceedings  in  said  matter  be  continued  until  Saturday, 
December  13, 1913,  at  10  o'clock  A.  M."  On  December  13, 1913, 
the  matter  was  again  called  up,  counsel  for  all  the  parties  be- 
ing present,  and  the  clerk  exhibited  an  affidavit  of  the  relator, 
filed  the  preceding  day,  seeking  to  disqualify  Judge  Clark  on 
account  of  imputed  bias  and  prejudice.  This  affidavit  was  or- 
dered stricken  from  the  files  because  filed  after  the  day  fixed 
for  the  hearing  of  the  matter,  and  after  the  hearing  thereof  had 
in  fact  commenced,  and  further  hearing  was  again  continued 
**on  account  of  pressure  of  business  of  the  court"  to  December 
16,  1913,  at  4  P.  M.  The  alternative  writ  of  mandate  issued 
out  of  this  court  on  December  15,  1913,  has  prevented  further 
action.  The  respondent  is  one  of  the  judges  of  the  fifth  judicial 
district,  which  includes  the  county  of  Beaverhead,  and  the  other 
judge  thereof  was  disqualified  by  reason  of  having  been  an  at- 
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tomey  in  said  matter.  The  question  presented  is  whether,  upon 
the  facts  stated — we  do  not  deem  the  other  facts  of  record  as 
important — a  peremptory  writ  of  mandate  should  issue  to  Judge 
Clark,  directing  that  he  revoke  the  order  striking  the  aflBdavit 
of  the  relator  from  the  files,  that  he  restore  the  same,  and  that 
he  make  an  order  calling  in  another  district  judge  to  hear  and 
determine  the  controversy  or  transfer  it  to  some  other  district 
in  this  state. 

In  our  view  of  this  proceeding  it  is  not  necessary  to  decide 
whether  mandamus  may  be  properly  invoked  to  compel  a  district 
judge  to  give  effect  to  an  afSdavit  of  disqualification  duly  filed 
under  the  statute.  Assuming  maiidamus  to  be  a  proper  remedy, 
we  nevertheless  think  that  it  is  not  available  to  the  relator,  for 
the  following  reasons:  The  statute  involved  (Rev.  Codes,  sec. 
6315,  as  amended,  Laws  1909,  p.  161)  provides:  "Any  •  •  • 
judge  *  •  •  must  not  sit  or  act  as  such  in  any  action  or 
proceeding :  •  •  •  4.  When  either  party  makes  and  $les  an 
affidavit  as  hereinafter  provided,  that  he  has  reason  to  believe, 
and  does  believe,  he  cannot  have  a  fair  and  impartial  hearing 
or  trial  before  a  district  judge  by  reason  of  the  bias  or  preju- 
dice of  such  judge.  Such  affidavit  •  •  •  shall  be  filed 
•  •  •  at  any  time  before  the  day  appointed  or  fixed  for  the 
hearing  or  trial  of  any  such  action,  motion  or  proceeding." 
This  provision  has  been  before  this  court  for  construction  on 
several  occasions,  once  under  such  circumstances  as  to  render 
the  views  then  expressed  practically  decisive  of  the  instant  case. 
The  decision  referred  to  is  State  ex  rel.  Nissler  v.  Donlan,  32 
Mont.  256,  80  Pac.  244,  and  from  the  statement  of  facts  it  ap- 
pears to  have  been  a  hearing  upon  motions  to  adopt  and  to  re- 
ject the  findings  of  a  referee  upon  an  executor's  account  to 
which  objections  had  been  ffied.  The  hearing  was  originally  set 
for  February  18th,  at  which  time  a  motion  was  made  to  vacate 
the  setting  on  the  ground  that  Judge  Donlan  had  not  jurisdic- 
tion to  proceed.  This  motion  was  based  upon  the  theory  that 
Judge  McCleman,  of  the  same  court,  who  had  previously  taken 
cognizance  of  the  proceedings,  had  upon  the  redistribution  of 
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the  work  of  that  court  among  the  three  judges  thereof,  reserved 
to  himself  for  hearing  and  determination  all  matters  connected 
with  the  settlement  of  the  executor's  account,  notwithstanding 
that  proceedings  in  probate  had  in  general  been  assigned  to  the 
department  presided  over  by  Judge  Donlan.  The  motion  was 
overruled  by  Judge  Donlan.  During  the  noon  recess  Judge  Mc- 
Cleman,  without  consulting  with  either  of  the  other  judges, 
made  a  formal  order  reserving  the  hearing  to  his  department. 
When  the  court  reconvened,  Judge  Donlan  declined  to  regard 
this  order  as  binding,  but  postponed  further  hearing  of  the 
motions  until  February  25th,  and  on  that  day  a  further  post- 
ponement was  had  to  March  4th.  In  the  meantime  an  affidavit 
was  filed,  seeking  to  disqualify  Judge  Donlan  under  the  pro- 
vision above  quoted,  but  Judge  Donlan  declined  to  relinquish 
jurisdiction,  and  refused  to  make  an  order  transferring  the  mat- 
ter. It  will  be  observed  that  the  difference  between  the  facts 
in  the  Nissler  Case  and  those  at  bar  is  not  material.  It  does  not 
appear  that  anything  occurred  in  that  case  before  the  postpone- 
ment, except  an  assertion  by  Judge  Donlan  of  his  own  authority, 
which  did  not  in  any  sense  touch  the  merits  of  the  matter  before 
the  court.  Counsel  for  the  relator  at  bar  suggest  that  a  hear- 
ing has  begun  only  when  it  may  be  said  that  a  new  judge  '^  could 
not  step  in  and  at  that  very  moment  proceed  with  the  hearing 
with  a  full  and  complete  knowledge  of  the  proceedings."  With- 
out either  accepting  or  rejecting  this  test,  we  may  say  that  noth- 
ing is  disclosed  in  the  Nissler  Case  that  would  have  prevented 
a  new  judge  from  proceeding  with  the  hearing  after  the  affidavit 
was  filed,  with  full  and  complete  knowledge,  yet  upon  the  cir- 
cumstances of  the  Nissler  Case  this  court,  speaking  through  the 
chief  justice,  said:  '^Was  the  affidavit  filed  in  time  to  disqualify 
Judge  Donlan  from  hearing  the  motion  upon  settling  the  ac- 
count? •  •  •  Section  180  •  •  •  declares  that  the  par- 
ticular disqualification  of  imputed  bias  and  prejudice  shall  be 
made  to  appear  by  affidavit  filed  at  any  time  before  the  day 
fixed  for  the  trial  or  hearing.  •  •  •  The  intention  is  clearly 
manifested  that  the  affidavit  is  not  to  be  regarded  as  effective 
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to  interrupt  a  hearing  after  the  arrival  of  the  day  fixed  for  that 
purpose.  •  •  •  The  disqualification  of  imputed  bias  and 
prejudice  provided  for  in  subdivision  4  of  the  Act  is  purely 
statutory.  It  does  not  rest  upon  the  ascertainment  of  any  fact, 
but  only  upon  an  imputation.  Such  being  the  case,  and  the 
statute  being  open  to  so  much  abuse,  we  are  inclined  to  construe 
it  strictly  according  to  its  express  terms,  and  not  broaden  it  by 
implication  to  include  conditions  not  clearly  within  them. 
•  •  •  The  statute  does  not  admit  of  a  construction  that 
would  permit  a  litigant  to  file  an  affidavit  of  disqualification 
after  the  day  for  hearing  has  arrived,  and  thus  rob  the  court  or 
judge  of  the  power  to  proceed."  These  views  and  the  applica- 
tion of  them  to  the  present  case  are  supported,  to  a  greater  or 
less  degree,  by  the  following  authorities:  Redman  v.  State,  28 
Ind.  205 ;  Allen  v.  Coates,  29  Minn.  46,  11  N.  W.  132 ;  State  ex 
rel.  Dearborn  v.  Merrick,  101  Wis.  162,  77  N.  W.  719. 

It  is  suggested  that,  as  the  statute  does  not  make  any  express 
allowance  for  continuances  of  any  kind,  and  as  a  continuance 
over  the  term  must  certainly  restore  the  situation  prior  to  the 
setting,  the  right  to  disqualify  cannot  expire  on  the  day  before 
the  first  setting,  but  must  be  carried  forward  with  each  continu- 
ance for  whatever  period.  The  answer  is  twofold :  The  failure 
of  the  statute  to  make  allowance  for  continuances  as  such  is 
persuasive,  at  least,  that  no  such  allowance  was  intended;  and 
this  belief  is  strengthened  when  we  consider  the  ease  with  which 
such  an  intention,  if  entertained,  could  have  been  expressed. 
That  the  legislature  knew  how  to  say  what  it  wanted  to  say  with 
reference  to  such  matters  may  be  gathered  from  the  other  pro- 
visions of  the  Code  designed  to  secure  fair  trials  in  the  case  of 
actual  bias.  (Rev.  Codes,  sees.  7484,  6505,  6987.)  Moreover, 
the  passing  of  a  cause  over  the  term  necessarily  operates  as  a 
vacation  of  the  setting,  and  a  very  real  distinction  exists  between 
that  situation  and  a  mere  continuance,  properly  so  called,  how- 
ever difficult,  it  may  be  to  put  the  distinction  into  words. 
,  Where  the  effect  of  an  order  is  to  vacate  the  setting,  the  case 
stands  for  all  purposes  of  the  statute  under  review  as  though 
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no  setting  had  been  made;  but  where  the  effect  of  an  order  is 
to  stand  upon  the  setting  and,  reckoning  from  that,  to  defer  the 
trial  to  a  day  certain,  we  can  see  no  reason  why  the  day  origi- 
nally fixed  for  the  hearing  should  not  measure  the  time  limit 
of  disqualification  for  imputed  bias.  Actual  disqualification  on 
the  part  of  a  judge  may  be  manifested  at  any  time  after  as  well 
as  before  the  date  fixed  for  a  hearing,  and  it  is  therefore  avail- 
able in  probate  proceedings  whenever  it  is  made  to  appear ;  but 
the  privilege  to  impute  bias  to  a  judge  where  none  may  exist 
belongs  to  a  different  order  of  things  and  its  existence  may  fairly 
be  limited  to  a  given  time.  The  disqualification  of  a  judge  for 
[2]  imputed  bias  is  like  the  peremptory  challenge  of  a  juror, 
which  may  not  be  exercised  after  he  has  once  been  passed. 
(Washoe  Copper  Co.  v.  Hickey,  46  Mont.  363,  128  Pac.  584; 
State  V.  Peel,  23  Mont.  358,  75  Am.  St.  Rep.  529,  59  Pac.  169.) 

The  relator  suggests  that  under  the  above  construction  it  is 
possible  to  restrict  the  disqualifications  for  imputed  bias  to  a 
single  judge,  contrary  to  the  express  provision  of  the  statute. 
We  think  the  danger  is  more  imaginary  than  real.  Expressly 
acquitting  the  relator  and  his  counsel  of  any  impropriety,  we 
say  that  the  statute  was  not  intended  to  encourage  perjury,  nor 
to  aid  delays,  nor  to  secure  postponements  which  are  not  de- 
served. If  a  litigant  really  feels  that  he  cannot  secure  a  fair 
and  impartial  trial  before  a  certain  judge,  he  is  generally  con- 
scious of  that  feeling  before  the  day  fixed  for  the  hearing,  and 
long  enough  to  enable  him,  by  a  prompt  and  proper  disclosure 
of  it,  to  secure  to  himself  every  substantial  right. 

Conceiving,  as  we  do,  that  the  action  of  the  respondent.  Judge 
Clark,  was  within  the  letter  of  the  statute  in  question  and  within 
any  wise  purpose  to  be  served  by  it,  the  proceedings  herein 
should  be  dismissed ;  and  it  is  so  ordered. 

Dismissed. 

Mr.  Chief  Justice  Brantlt  and  Mb.  Justice  Holloway 
concur. 

Behearing  denied  February  6, 1914. 
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DONLAN,  Afpbllant,  r.  AENOLD  et  al..  Respondents. 

(No.  3^29.) 
(Sobmitted  Jamiaiy  7,  191i.    Dedded  Janiuxj  22,  1914.7 

[138  Pae.  775.] 

Logs  and  Logging — Contracts — Extension — Offer  and  Accept- 
.   ance — Evidence — Forfeitures — Relief — Prerequisites. 

Contracts — ^Extenmon — Offer  and  Aeeeptanee — ^Evidence. 

1.  The  contention  that  a  eontract,  nnder  tbQ  terms  of  whieb  standing 
timber  was  to  be  removed  within  a  certain  time,  had  been  extended  bj 
an  oral  agreemeirt  between  the  parties,  was  not  sustained  bj  evidence 
showing  an  offer  on  the  part  of  the  owner,  kept  open  for  nearlj  two 
months,  and  a  eonnter-proposition  bj  an  agent  of  the  purchaser  to 
whom  the  latter  had  sent  a  check  for  the  consideration  demanded  by 
the  owner,  together  with  instructions  to  close  the  deal,  the  agent 
breaking  off  negotiations  without  communicating  the  acceptance  or 
tendering  the  consideration. 

Same — Forfeiture— Belief  from — ^PrerequisiteB. 

2.  SeM,  under  the  rule  that  before  a  party  may  have  the  protection 
afforded  hj  section  6039,  Bevised  Codes,  against  k>8s  in  the  nature  of 
a  forfeiture  of  payments  made  under  a  contract  which  he  has  failed  to 
fully  perform,  he  must  show  by  his  pleading  and  proof  that  his  breach 
of  duty  was  not,  among  other  things,  grossly  negligcoit,  that  plaintiff 
who,  after  purchasing  standing  timbe^  with  the  understanding  that  it 
riiould  be  removed  before  a  certain  date  five  years  thereafter,  did 
nothing  in  the  premises  until  sixty  days  before  the  expiration  of  the 
time  lunit,  when  he  entered  into  negotiations  for  an  extension  of  the 
life  of  the  contract,  and  then  delayed  taking  action  until  a  few  days 
before  the  end  of  the  five-year  period  when  his  agent,  thmigh  instructed 
to  close  the  transaction  by  accepting  an  offer  made  by  the  owner,  broke 
off  negotiations  and  failed  to  communicate  the  aooeptanee  or  tender 
the  consideration  asked,  was  not  entitled  to  relief. 

[As  to  relief  in  equity  from  forfeitures,  soq  notes  in  68  Am.  Dec 
85;  86  Am.  St.  Bep.  48.] 

Appeal  from  District  Court,  Sanders  County;  B,  Lee   Mo 
CuUoch,  Judge. 

•Action  by  Edward  Donlan  against  Lewis  Arnold  and  wife. 
Judgment  for  defendants,  and  plaintiff  appeals.    AfSrmed. 

Messrs.  Harry  H.  Parsons,  A.  N.  Whitlock,  and  James  M.  Sdf, 
for  Appellant,  submitted  a  brief. 

Appellant  contends  that  there  was  an  oral  contract  entered 
into  between  the  parties  to  this  action^  whereby  the  defendants, 
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in  consideration  of  plaintiff 'b  promise  to  pay  $500,  agreed  to 
extend  the  time  within  which  the  plaintiff  could  remove  his 
timber  for  one  year.  Acceptance  of  an  offer  counts  from  the 
time  of  its  mailing,  and  the  fact  that  the  check  in  this  instance 
was  mailed  to  a  third  party  rather  than  to  Arnold  makes  no 
difference,  especially  since  Arnold  himself  could  not  be  located. 
The  check  was  put  completely  out  of  plaintiff's  power.  There 
was  certainly  as  good  an  acceptance  here  as  would  have  been 
the  case  had  the  check  been  mailed  to  Arnold  and  because  of 
miscarriage  in  the  mails  had  not  reached  him  until  after  July 
17th.  In  the  latter  case  it  is  universally  held  that  the  accept- 
ance is  complete  upon  mailing.  {Canterbury  v.  Sparta,  91  Wis. 
53,  51  Am.  St.  Rep.  870,  30  L.  R.  A.  845,  64  N.  W.  311 ;  Patrick 
V.  Bowman,  149  U.  S.  411,  37  L.  Ed.  790,  13  Sup.  Ct.  Rep.  811 ; 
Watson  V.  Russell,  149  N.  Y.  388,  44  N.  B.  161 ;  Chytraus  v. 
Smith,  141  111.  231,  30  N.  E.  450.)  The  same  holding  is  found 
in  the  telegraph  cases.  (Andrews  v.  Schreiber,  93  Fed.  367.) 
The  failure  of  Mr.  Burleigh  to  tender  the  check  to  Arnold  is 
not  fatal,  for  Arnold  at  that  time  made  it  clear  that  a  tender 
would  be  unavailing  and  under  those  circumstances  a  tender  is 
unnecessary.  (Creek  Lamd  etc.  Co.  v.  Davis,  28  Okl.  579,  115 
Pac.  468 ;  Ansley  v.  Hightower,  120  Ga.  719,  48  S.  E.  197 ;  Mar- 
tin V.  Bank,  131  N.  C.  121,  42  S.  E.  558 ;  Ashley  v.  Rocky  Mi. 
Bell  Tel.  Co.,  25  Mont.  286,  64  Pac.  765;  Austin  v.  St.  Louis 
Transit  Co.,  115  Mo.  App.  146,  91  S.  W.  450.) 

If  there  was  an  oral  contract  between  the  parties  to  extend 
the  time  for  removing  the  timber,  two  objections  might  arise: 
(1)  That  since  this  latter  contract  was  oral,  it  could  not  be 
used  to  vary  the  original  written  conveyance,  because  of  the 
parol  evidence  rule;  and  (2)  that  such  contract  would  be  re- 
quired to  be  in  writing  under  the  statute  of  frauds.  In  the 
absence  of  statute,  there  is  nothing  to  prevent  a  subsequent  oral 
agreement  supplanting,  releasing  or  revoking  the  prior  written 
one,  so  far  as  the  parol  evidence  rule  is  concerned,  but  here  we 
do*  not  have  to  go  so  far  as  that  for  the  subsequent  agreement 
does  not  even  vary  the  terms  on  the  original  instrument.    More- 
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over,  the  establishment  of  such  an  oral  agreement  and  the  fail* 
nre  to  eomplj  therewith  would  amount  to  fraud  on  the  part  of 
the  defendants,  the  showing  of  which  cannot  be  objected  to. 
{Harris  v.  Murphy,  119  N.  C.  34,  56  Am.  St.  Eep.  656,  25  S.  E. 
708 ;  Ouidery  v.  Green,  95  Cal.  630,  30  Pac.  786 ;  King  v.  See- 
beck,  20  Idaho,  223,  118  Pac.  292 ;  Schweikert  y.  Seavey,  6  CaL 
Unrep.  554,  62  Pac.  600.) 

It  is  true  that  the  contract  or  instrument  of  conveyance  of 
the  timber  in  question  was  required  to  be  written,  but  that  does 
not  mean  that  a  contract  extending  the  time  of  removal  must 
be  in  writing.  The  oral  agreement,  if  any  such  existed,  did 
not  purport  to  convey  land  and  in  fact  had  to  do  with  real  es- 
tate only  to  the  extent  that  it  fixed  the  time  of  removal  of  tim- 
ber after  severance.  {King  v.  Seebeck,  20  Idaho,  223,  118  Pac 
292 ;  Harman  v.  Harman,  70  Fed.  894,  17  C.  C.  A.  479 ;  Hines 
V.  WUcox,  96  Tenn.  148,  54  Am.  St.  Eep.  823,  34  L.  R.  A.  824, 
33  S.  W.  914;  Backemann  v.  Bii/erbank  Imp.  Co.,  167  Mass.  1, 
57  Am.  St.  Rep.  427,  44  N.  E.  990.)  The  cases  where  there  was 
an  extension  of  time  for  redemption  are  quite  analogous  to  the 
case  at  bar  and  their  holdings  are  in  accord  with  the  principle 
above  stated.  {Byers  v.  Locke,  93  Cal.  493,  27  Am.  St.  Rep. 
212,  29  Pac.  119;  Judd  v.  Mosely,  30  Iowa,  423;  Kaler  v. 
Grady,  18  Ky.  Law  Rep.  678,  37  S.  W.  955.) 

A  court  of  equity  looks  with  disfavor  upon  all  forfeitures  and 
will  never  allow  one  to  qperate  if  it  appears  that  it  was  brought 
about  by  any  fault  of  the  party  desiring  it;  and  even  without 
his  fault,  it  will  not  be  allowed  if  any  means  can  be  found 
whereby  the  party  claiming  such  forfeiture  can  be  adequately  » 
compensated.  This  principle  is  well  illustrated  in  a  great 
variety  of  cases,  notably  the  cases  involving  forfeiture  of  past 
payments,  in  cases  where  contracts  to  sell  lands  are  not  carried 
out,  and  in  foreclosure  cases.  In  fact,  this  doctrine  in  the  law 
is  much  older  than  the  doctrine  with  reference  to  the  removal 
of  timber  within  a  specified  time.  (See  Ciie  v.  Johnson,  73  Kan. 
558,  85  Pac.  598 ;  Seymour  v.  Oelrichs,  156  Cal.  782,  134  Am. 
St.  Rep.  154,  106  Pac.  88j  Cheney  v.  Bilby,  74  Fed.  52,  20 
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0.  C.  A.  291 ;  DonneUy  v.  Easies,  94  Wis.  390,  69  N.  W.  157 ; 
Prondzinski  v.  Garbutf,  8  N.  D.  191,  77  N.  W.  1012 ;  Holman  v. 
Omaha  etc.  Bridge  Co,,  117  Iowa,  268,  94  Am.  St.  Rep.  293, 
62  L.  R.  A.  395,  90  N.  W.  833 ;  Fields  v.  KUlion,  129  Ala.  373, 
29  South.  797 ;  Wheeling  etc.  B.  Co.  v.  Triadelphia,  58  W.  Va.  487, 
4  L.  R.  A.  (n.  s.)  321,  52  S.  E.  499;  Toledo  etc.  B.  Co.  v.  8t. 
Louis  etc.  B.  Co.,  208  111.  623,  70  N.  E.  715 ;  Waldron  v.  Toledo  etc. 
By.  Co.,  55  Mich.  420,  21  N.  W.  870;  Schroeder  v.  Young,  161 
U.  S.  334,  40  L.  Ed.  721, 16  Sup.  Ct.  Rep.  512 ;  Wallace  v.  Dodd, 
136  Cal.  210,  68  Pac.  693 ;  Kampman  v.  Kampman,  98  Ark.  328, 
135  S.  W.  905.) 

Messrs.  Tola/n  dk  Gaines,  for  Respondents,  submitted  a  brief; 
Mr.  B.  F.  Oaines  argued  the  cause  orally. 

MR.  JUSTICE  SANNER  delivered  the  opinion  of  the  court. 

On  July  17,  1905,  the  parties  to  this  suit  entered  into  a  con- 
tract wherein  the  respondents,  for  a  valuable  consideration, 
sold  to  the  appellant  all  the  timber  growing  upon  a  certain 
tract  of  land  situated  in  Missoula  county,  upon  the  condition 
that  the  timber  be  cut  and  removed  on  or  before  July  17,  1910. 
In  the  fore  part  of  May,  1910,  the  appellant,  having  done  noth- 
ing toward  cutting  or  removing  the  timber,  and  realizing  that 
the  contract  would  soon  expire,  requested  one  Fairbanks  to  see 
Mr.  Arnold  and  ascertain  from  him  upon  what  terms  an  exten- 
sion for  one  year  could  be  procured.  Fairbanks  saw  Arnold, 
who  said  he  would  grant  such  extension  for  $500,  adding  that 
he  was  anxious  to  have  the  land  cleared  up,  that  he  would 
rather  have  the  timber  taken  off  than  to  have  the  money,  and 
that  **to  run  over  a  month  or  two  over  the  present  year  there 
would  be  no  extra  charge.*'  Fairbanks  wrote  at  once  to  the 
appellant,  advising  him  to  see  Arnold.  Between  June  4th  and 
8th,  appellant  went  to  Plains  to  see  Arnold,  but  failed  to  do  so, 
learning  that  Arnold  was  at  St.  Regis.  Upon  June  27th  the 
appellant  sent  his  bookkeeper,  Mr.  Keith,  to  Plains  to  get  Mr. 
Burleigh  to  go  to  Arnold  and  get  an  extension.    Keith  went  to 
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FlaiDfl  and  saw  Mr.  Bnrleigh,  but  nothing  was  done  because 
Arnold  was  oat  of  town.  A  few  days*  later  Mr.  Burleigh'  saw 
Arnold  and  talked  with  him.  Touching  this  conversation,  Mr. 
Burleigh  testifies:  ''He  (Arnold)  never  denied  that  he  had 
agreed  to  grant  an  extension  for  a  year  on  the  basia  of 
$500,  but  complained  and  said  that  he  had  of  course  ex- 
pected that  he  would  see  Mr.  Donlan,  that  Mr.  Donlan  had 
not  showed  up  or  anybody  else  had  not  showed  up.  •  •  • 
I  asked  Mr.  Arnold  what  he  would  take  if  the  timber  could 
be  cut  off  sooner  than  a  year.  He  seemed  to  be  anxious 
to  have  the  timber  cut  off,  and  there  was  no  satisfactory  under- 
standing arrived  at.  I  think  Mr.  Arnold  told  me  he  would  con- 
sider the  matter."  In  the  last  of  June  or  first  part  of  July 
appellant  himself  went  to  Plains  to  see  Arnold,  but  Arnold  was 
at  Camas  Springs.  On  July  12th  Keith  sent  a  check  for  $500 
to  Mr.  Burleigh,  and  within  a  day  or  two  appellant  himself  went 
to  Paradise  to  see  Mr.  Burleigh  and  have  him  close  up  the  deal, 
which  he  promised  to  do  if  Arnold  was  at  home.  Mr.  Burleigh 
saw  Arnold  on  the  13th  or  14th  and  spoke  to  him  about  the 
matter  of  terms  for  a  shorter  extension,  and  Arnold  ''said  he 
had  come  to  a  conclusion  about  it,  and  that  the  only  conditions 
upon  which  he  would  allow  Mr.  Donlan  to  cut  that  timber  was 
*  *  *  a  stumpage  basis  at  the  same  rate  as  paid  to  the  state. ' ' 
Whereupon  Mr.  Burleigh,  deeming  it  useless  to  tender  the  check, 
simply  kept  it  and  quit  the  negotiations  without  making  any 
tender.  At  no  time  after  the  interview  between  Fairbanks  and 
Arnold  was  any  tender  made  to  Arnold  or  anything  written  to 
him ;  nor  was  anything  said  to  him  indicative  of  an  acceptance 
of  his  terms^  save  as  above  set  forth. 

The  foregoing  facts,  constituting  the  substance  of  all  the  evi- 
dence in  the  case,  were  presented  under  an  amended  complaint 
which  declared  upon  two  causes  of  action,  viz.:  (a)  To  quiet 
appellant's  title  as  owner  of  the  timber;  and  (b)  to  compel  re- 
spondents to  "execute  a  sufficient  grant"  to  the  appellant  of 
the  right  to  enter  the  premises  and  cut  and  remove  the  timber. 
Issue  was  joined  by  the  answer,  which  denied  the  essential  allega* 


48  Mont.]  DoNLAK  v.  Abnold  et  al.  4^1 

tions  of  the  amended  complaint,  which  afiBrmatively  asserted  title 
to  any  right  of  possession  of  the  timber  in  the  respondents,  which 
alleged  the  expiration  of  the  original  agreement,  and  which 
assailed  the  validity  of  the  alleged  extension  upon  various  legal 
grounds  connected  with  the  oral  character  of  the  same.  In  the 
reply  it  is  pleaded  that  the  failure  to  have  the  extension  reduced 
to  writing  was  due  wholly  to  the  acts  of  respondents,  and  that 
the  respondents  are  by  their  acts  estopped  to  claim  the  timber  or 
to  question  the  right  of  the  appellant  to  enter  the  lands  in  ques- 
tion and  remove  the  timber  therefrom.  At  the  close  of  plain- 
tiff's evidence,  there  was  an  order  of  nonsuit,  upon  which  a  judg- 
ment was  thereafter  given  and  entered,  denying  relief  to  the 
appellant  and  granting  the  prayer  of  respondents'  answer. 
From  that  judgment  this  appeal  is  taken. 

The  appellant,  conceding  that  under  the  decision  of  this  court 
in  HoUensteiner  v.  Missoula  Lumber  Co,,  37  Mont.  278,  96  Pac. 
420,  no  right  remained  in  him  to  cut  the  timber  left  when  the 
contract  of  July  17,  1905,  expired,  makes  the  following  conten- 
tions: (1)  That  the  evidence  discloses  an  enforceable  oral  con- 
tract between  the  parties  for  a  year's  extension;  and  (2)  assum- 
ing that  no  such  contract  was  made,  the  rule  of  Hollensteiner  v. 
Lumber  Co.  works  a  forfeiture  which  should  not  be  enforced  in 
this  case,  in  view  of  the  equities  disclosed  by  the  record.  Of 
these  in  their  order. 

1.  It  is  impossible  to  extract  anything  more  from  the  conduct 
[1]  of  Arnold  than  a  mere  offer  to  extend  for  a  year  for  a  cer- 
tain consideration.  Instead  of  accepting  this  offer,  the  appel- 
lant, through  the  agent  chosen  by  him,  asked  terms  for  a  shorter 
extension.  No  pretense  is  made  that  the  appellant  ever  accepted 
Arnold's  offer  until  the  check  was  sent  to  Burleigh,  on  July 
12th,  and  instructions  were  given  him  by  the  appellant  on  July 
13th  to  close  the  transaction.  This  assumed  acceptance  was 
purely  subjective  and  of  mo  effect,  because  the  agent  chosen  by 
the  appellant  did  not  communicate  the  acceptance  nor  tender  the 
consideration.  On  the  contrary,  he  inquired  concerning  the 
terms  for  a  shorter  extension^  and,  being  met  by  a  flat  refusal  to 
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grant  any  extension^  departed  without  further  ado.  If  we 
imagine  the  respondents  seeking  to  recover  from  the  appellant 
the  price  of  this  alleged  extension,  some  notion  may  be  gained 
of  the  ntter  infirmity  of  the  claim  that  a  contract  was  entered 
into  therefor.  A  contract  is  not  created  by  a  mere  offer,  even 
though  kept  open  for  nearly  two  mcmths,  which  is  revoked  before 
acceptance.  The  principles  involved  are  too  fundamental  and 
too  elementary  for  discussion.  (Rev.  Codes,  sec.  4992;  Braphy 
V.  Idaho  P.  &  P.  Co.,  31  Mont.  279,  78  Pac.  493 ;  State  ex  rel. 
Henderson  v.  Board  of  State  Prison  Commrs.,  37  Mont.  378,  96 
Pac.  736;  MonaJian  v.  AUen,  47  Mont.  75,  130  Pac.  768.) 

2.  Assuming  that  the  application  to  this  case  of  the  rule  of 
HoUensteiner  v.  Lumber  Co.  involves  a  loss  in  the  nature  of  a 
[2]  forfeiture,  the  views  of  this  court,  as  recently  expressed 
upon  this  subject,  become  pertinent.  In  Clifton  v.  Willson,  47 
Mont.  305,  132  Pac.  424,  attention  was  called  to  the  rule  at  com- 
mon law  which  denied  recovery  for  payments  made  or  acts  done 
by  one  who  has  stopped  short  of  full  performance  of  his  con- 
tract, and  to  the  circumstance  that  whenever  relief  was  attainable . 
it  became  so  by  virtue  of  the  rule  of  equity  against  forfeitures ; 
that  the  rule  against  forfeitures,  so  far  as  this  state  is  concerned, 
is  expressed  in  section  6039  of  our  Codes,  and  a  party  seeking 
its  benefit  must  by  his  pleading  and  proof  bring  himself  within 
it.  It  is  not  enough  to  say  on  appeal  that  a  loss  in  the  nature 
of  a  forfeiture  may  be  incurred  by  enforcing  the  terms  of  a 
contract  which  the  parties  themselves  have  made ;  but,  to  secure 
the  protection  of  section  6039,  it  must  be  invoked,  and  ''the  very 
minimum  requirement  is  that  the  party  invoking  the  protection 
afforded  by  that  section  must  set  forth  facts  which  will  appeal 
to  the  conscience  of  a  court  of  equity."  {Fratt  v.  Daniels-Jones 
Co,,  47  Mont.  487, 133  Pac.  700.)  A  concrete  application  of  these 
rules  illustrating  some  circumstances  authorizing  relief  from  a 
loss  in  the  nature  of  a  forfeiture  is  furnished  by  the  case  of 
Cook-Reynolds  Co.  v.  Chipman,  47  Mont.  289, 133  Pac.  694.  The 
effect  of  all  these  eases  is  that  relief  from  forfeiture  cannot  be 
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awarded  to  one  who  fails  to  show  that  his  breach  of  duty  wai 
not  grossly  negligent,  willful,  or  fraudulent. 

The  respondents  vigorously  and  with  some  reason  contest 
the  sufficiency  of  the  pleadings  as  a  basis  for  relief  from  for- 
feiture. But,  passing  that,  we  are  without  warrant  for  such 
relief  in  the  facts  established  on  the  trial.  The  appellant,  hold- 
ing a  five-year  contract,  the  expiration  of  which  he  must  have 
known  would  leave  him  without  any  right,  waited  four  years 
and  ten  months  before  taking  any  action,  either  toward  remov- 
ing the  timber  or  toward  securing  an  extension.  About  sixty 
days  before  the  end,  he  authorized  an  agent  to  negotiate  for 
terms  of  an  extension.  At  that  time  he  could  have  removed  the 
timber  by  going  to  some  extra  expense.  The  agent  sent  to 
negotiate  for  terms  of  extension  secured  an  offer  which  he 
communicated  to  the  appellant  without  delay,  and  the  appellant 
could  by  a  prompt  acceptance  of  the  offer  have  settled  the  mat^ 
ter  beyond  question.  Presumed  to  know  that  the  law  afforded 
the  privilege  to  Arnold  to  revoke  his  offer  at  any  time  before 
notice  of  acceptance,  the  appellant  nevertheless  delayed  even  his 
subjective  acceptance  until  within  a  few  days  of  the  end  of  the 
contract,  and  then  through  his  agent  failed  to  communicate  that 
acceptance  before  the  offer  was  revoked.  In  explanation  it  is 
suggested  that  Arnold's  statements  that  he  would  rather  have 
the  timber  taken  off  than  have  the  money,  and  that  '^to  run 
over  a  month  or  two  over  the  present  year  there  would  be  no 
extra  charge,"  lulled  the  appellant  into  a  false  security. 
Whether  these  statements,  if  communicated  to  the  appellant, 
would  have  justified  his  course  we  do  not  determine,  because  the 
appellant  does  not  prove  that  he  ever  heard  of  them  or  that  they 
ever  misled  or  influenced  him  in  any  way.  The  only  rational 
inference  is  to  the  contrary.  It  is  true  that  he  says,  *'I  relied 
absolutely  on  anything  Mr.  Arnold  said  to  Mr.  Fairbanks  and 
anything  Mr.  Fairbanks  would  say  to  me'*;  but  he  could  not 
rely  on  anything  said  to  Fairbanks  unless  Fairbanks  commu- 
nicated it  to  him,  and  the  only  communication  from  Fairbanks  to 
him  was  the  letter  sent  immediately  after  Fairbanks  had  talked 
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with  Arnold.  This  letter  ''was  to  the  effect  that  he  went  down 
and  seen  Mr.  Arnold  and  &fr.  Amcdd  would  give  an  extension 
for  one  year  for  $500  and  for  me  to  see  Mr.  Arnold."  The 
endeavors  of  appellant,  in  person  and  through  Mr.  Burleigh, 
evince  to  oar  minds,  not  reliance  upon  the  statements  now  urged 
as  an  estoppel,  but  a  desire  to  secure  other  terms  than  those 
offered,  as  well  as  an  appreciation  of  the  necessity  to  get  into 
written  form  whatever  might  be  ultimately  agreed  upon.  "When 
all  is  said  for  appellant  that  can  be  said,  still  the  record  does 
not  make  any  adequate  excuse  for  his  failure  to  protect  his  in- 
terests under  the  contract,  nor  disclose  wherein  the  conscience 
will  be  shocked  by  permitting  the  matter  to  rest  where  his  neglect 
has  placed  it.     {Frati  v.  DanieU-Jones  Co.,  supra.) 

The  order  of  nonsuit  was  correct^  and  the  judgment  founded 
thereon  is  affirmed. 

Affirmed, 

Mb.  Chief  Justigb  Bbantly  and  Mb.  Jubtige  Houx)wat 
concur* 


LEITNEB  ET  AL.,  Appellants,  v.  CUEEIEE,  Ebspondent. 

(No.  3,316.) 
(6abiiiitted  Norember  19,  191^.    Decided  Jannary  26,  1913.) 

[138  Pac.  1087.] 

■ 

Breach  of  Contract — Defenses — Compromise  and  Settlement — 
Erroneous  Instructions. 

1.  In  an  action  for  breach  of  a  contract  of  eale  of  livestock,  in  'wbieh 
defendant  relied  for  his  defense  on  a  compromise  and  settlement  of  the 
differences  between  him  and  plaintiff,  held,  that  the  trial  court  properly 
granted  a  new  trial  because  of  error  in  too  narrowly  restricting  the 
■eope  of  such  defense  in  its  instructions  to  the  jury. 

Appeal  from  District  Court,  Custer  County;  Sydney  Sanner, 
Judge, 
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Action  by  Frank  A.  Leitnep  and  another,  copartners,  doing 
business  as  Leitner  &  McCoy,  against  R.  D.  Currier.  Prom  an 
order  granting  a  new  trial  plaintiffs  appeal.    Affirmed. 

Mr.  Oeorge  W.  Farr,  and  Mr,  Frank  Hunter,  for  Appellants, 
submitted  a  brief;  Mr,  Farr  argued  the  cause  orally. 

Messrs.  Loud,  CoUins,  Brovm,  Campbell  cfe  Wood,  for  Re- 
spondent, submitted  a  brief;  Mr.  C.  8.  Loud  argued  the  cause 
orally. 

HON.  HARRY  H.  EWING,  a  Judge  of  the  Eighth  Judicial 
District,  sitting  in  place  of  MR.  JUSTICE  SANNER,  disqual- 
ified, delivered  the  opinion  of  the  court. 

Appeal  from  an  order  granting  defendant  a  new  trial.  The 
action  is  for  damages  for  a  breach  of  contract.  The  contract  is 
in  writing,  executed  by  the  parties  hereto,  and  recites  that  the 
plaintiffs,  who  are  copartners,  have  agreed  to  sell  and  deliver 
to  the  defendant  about  150  head  of  horses  at  $40  per  head.  A 
payment  of  $500,  being  part  of  the  purchase  price  stipulated 
for,  was  to  be  made  by  the  defendant  at  the  time  the  agreement 
was  signed,  and  the  balance  was  to  be  paid  when  the  horses  were 
delivered  to  defendant. 

It  is  alleged  that  the  plaintiffs  were  at  all  times  ready  and 
willing  to  deliver  the  horses  according  to  the  terms  of  the  con- 
tract, and  that  the  defendant  refused  to  accept  delivery  or  to 
pay  the  purchase  price,  to  the  damage  of  plaintiffs  in  the  sum 
of  $2,792.30.  Among  other  defenses,  the  defendant  alleges,  in 
substance,  that,  when  the  time  for  delivery  arrived,  a  controversy 
arose  between  him  and  the  plaintiffs  as  to  whether  the  horses 
tendered  were  of  the  character  specified  in  the  contract ;  that,  in 
order  to  settle  and  adjust  the  controversy,  it  was  agreed  between 
McCoy  and  the  defendant  that  the  plaintiffs  should  retain  the 
$500  cash  payment  made  in  accordance  with  the  terms  of  the 
contract,  and  be  released  from  delivering  any  of  the  horses,  as  a 
complete  settlement  and  discharge  of  any  liability  or  claim  for 
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damages  arising  in  favor  of  plaintifb  by  reason  of  defendant's 
refusal  to  accept  and  pay  for  the  horses;  that  the  written  agree- 
ment should  thereupon  be  wholly  canceled  and  annulled;  and 
that  McCoy,  acting  for  the  plaintiffs,  retained  the  said  sum  and 
the  horses,  and  released  and  discharged  the  defendant  and  ac- 
quitted him  of  all  obligation  arising  under  the  contract.  The 
$500  payment  was  made  as  provided  in  the  contract,  but  no 
other  payment  was  ever  made. 

There  was  a  conflict  in  the  evidence  as  to  whether  any  such 
agreement  was  entered  into  between  the  defendant  and  McCoy, 
and,  while  the  jury  was  instructed  generally  as  to  this  defense, 
the  court  refused  to  give  defendant's  offered  instruction  num- 
bered 8,  which  is  as  follows:  ^'The  jury  are  instructed  that  a 
contract  can  be  released  or  extinguished  by  the  parties  thereto 
consenting  and  agreeing  so  to  do,  and,  if  you  find  by  a  pre- 
ponderance of  the  evidence  that  the  plaintiff  McCoy  did  make 
such  an  agreement  with  the  defendant  Currier,  then  such  release 
or  extinguishment  would  be  binding  upon  the  copartnership  of 
Leitner  &  McCoy." 

The  evidence  proves  .conclusively  that  there  was  only  an 
agreement  to  sell  the  horses — that  the  sale  was  never  consum- 
mated. There  being  no  sale  of  the  horses  by  plaintiffs  to  defend- 
ant, there  could  be  no  resale  of  the  horses  by  defendant  to  plain- 
tiffs; but  the  court  gave  the  following  instruction,  being  instruc- 
tion numbered  8:  ^'The  jury  are  instructed  that  it  is  a  question 
of  fact  for  you  to  determine  whether  the  alleged  agreement  or 
so-called  settlement  between  the  plaintiffs  and  defendant  oc- 
curred, and,  if  it  occurred,  whether  it  was,  in  fact,  a  settlement 
of  differences  or  a  resale  of  the  horses  involved  by  the  defendant 
back  to  plaintiffs,  and,  if  you  find  that,  in  fact,  such  transaction 
was  a  resale,  and  not  a  compromise  or  settlement  of  differences, 
then  such  resale  would  come  within  the  provisions  of  the  statute 
of  frauds,  and  would  be  void,  unless  you  find  that  the  defendant 
in  his  alleged  resale  made  a  part  payment  to  the  plaintiffs,  or 
unless  the  plaintiffs  accepted  some  part  of  the  horses  in  return." 
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The  court,  in  granting  a  new  trial,  was  of  the  opinion  that, 
in  giving  instruction  numbered  8,  and  refusing  defendant's 
oflfered  instruction  numbered  8,  it  too  narrowly  restricted  the 
scope  of  this  special  defense,  and  with  this  opinion  we  agree. 

There  are  other  errors  assigned,  but  it  is  not  necessary  to 
consider  them.  The  order  of  the  court  granting  defendant  a 
new  trial  is  afi&rmed. 

Affirmed. 

Mb.  Chief  Justice  Bbantly  and  Mb.  Justice  Hollowat 
concur. 


WALLACE,  Appellant,  v.  CHICAGO,  M.  &  P.  S.  BT.  CO. 

et  al..  Respondents. 

(No.  3,313.) 
[(Sabmitted  November  20,  1913.    I>ecid0d  January  26,  1913.) 

[138  Pac.  499.] 

Personal  Injuries — Master  and  Servant — Proximate  Cause — 
Tools  and  Appliances — Duty  of  Master — Causal  Connection 
Between  Injuries  and  Negligence — Evidence — Insufficiency — 
New  Trial  Order — Affirmance. 

Appflbl — New  Trial  Order — Affirmance,  When. 

1.  Where  an  order  granting  a  new  trial  is  general  in  terms,  it  will 
be  affirmed  if  it  maj  be  justified  upon  anj  of  the  grounds  assigned 
in  the  notice  of  intention  to  move  for  a  new  trial,  regardless  of  the 
reasons  given  by  the  court  for  its  ruling. 

Personal   Injuries — Negligence — ^Proximate  Cause. 

2.  It  is  only  such  negligent  acts  as  bear  a  direct,  proximate  and  causal 
xelation  to  an  injury  that  give  a  cause  of  action. 

[As  to  doctrine  of  proximate  and  remote  causeSi  see  note  in  86  Am. 
St.  Eep.  807.] 

Same. 

3.  The  ''proximate  cause"  of  an  injury  is  that  which,  in  a  natural 
and  continuous  sequence,  unbroken  by  any  new,  independent  cause, 
produces  the  injury,  and  without  which  tiie  injury  would  not  have 
occurred. 

Same — ^Causal  Connection  Between  Injury  and  Negligence. 

4.  Before  negligence  can  become  the  basis  of  recoveiy  in  a  personal 
injury  action,  a  causal  connection  must  be  shown  between  it  and  the 
injury  o(»nplained  of* 
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5.  While  tlie  fiffirifitt  «som  <rf  a  penonal  fajvij  vaj  be  pcofed  lij^ 
iiidiiect  eridenee,  the  ebconisteiiett  mnet  be  sneh  ee  to  tend  affiimr 
ativelj  to  ehow  it,  to  the  exdneum  of  aaj  theoiy  ineonaisteDt  therewith. 

fiune— ICaeter  and  Servant — ^Tools  and  Appbaneee — ^Dntf  of  Heater. 

6.  An  employer  ia  not  an  insurer,  and  ia  not  ivqiiired  to  eeleet  the 
aafeat  applianeea  nor  the  beet  method  for  their  <ycratioa,  but  onlj  to 
fnmiah  the  applianeea  ia  general  aae  for  the  aame  porpoae,  and 
open^ed  ia  the  aame  mj,  bj  leaaonabij  prodeni  aad  carefal  mea 
aader  like  eireomataneea. 

flame — Ganaal  Connection  Between  Injniy  and  Negfigenea— Evidenee— In- 
aoffieienej. 

7.  Where  the  onlj  gronnd  of  negligenee,  among  cfthen,  allied  by 

Slaintiff,  a  machiniaf  a  helper,  and  anatained  b^  the  eridenee,  whieh 
ore  a  eaoaal  eonneetion  with  hia  peraonal  injoxy,  waa  the  eareloM 
lemoral  of  a  block  of  wood  from  ia  front  of  a  drive-wheel  aboot  to  bo 
plaeed  on  a  lathe,  and  not  defendant  eompanj'a  failnre  to  kappl^ 
reaaonablj  aafe  and  aoitable  applianeea  for  doing  the  work,  a  verdiet 
for  plaintiff  under  an  instruction  that  defendant  ahonld  be  held  Habltf 
if  the  injnrj  waa  proximate  earned  by  a  want  of  aafe  and  aoitaUa 
applianeea,  waa  properlj  aet  aaide  and  a  new  trial  granted. 

Appeal  from  District  Court,  Custer  County;  Sydney  Banner, 
Judge. 

AcnoN  by  William  Wallace  against  the  Chicago,  Milwaukee 
ft  Pnget  Sound  Railway  Company,  and  another.  From  an  order 
granting  new  trial  plaintiff  appeak.    Affirmed. 

Messrs.  Loud  dk  Campbell,  for  Appellant,  submitted  a  brief; 
Mr.  C.  8.  Loud,  and  Mr.  Henry  C.  Smith,  of  Counsel,  argued 
the  cause  orally. 

Mr.  George  W.  Farr,  and  Mr.  H.  H.  Field,  for  Respondentia 
submitted  a  brief;  Mr.  Farr  argu^  the  cause  orally. 

HONORABLE  JOSEPH  B.  POINDEXTER,  a  Judge  of  the 
Fifth  Judicial  District,  sitting  in  place  of  MR.  JUSTICE 
BANNER,  disqualified,  delivered  the  opinion  of  the  court 

Action  for  personal  injury.  The  plaintiff  brought  this  action 
for  injuries  sustained  by  him  while  employed  as  a  helper  or 
laborer  in  the  machine  shop  of  the  defendant  Chicago,  Milwaukee 
ft  Puget  Sound  Railway  Company  on  April  4,  1912.  The 
amended  complaint,  after  the  usual  allegation  as  to  the  incor- 
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IK>ration  of  defendant  company  and  other  formal  allegations, 
and  that  the  defendant  Feeley  was  a  machinist  in  the  employ  of 
the  'defendant  railway  company,  and  acting  as  a  superintendent 
for  and  on  behalf  of  said  defendant  railway  company  and  in 
immediate  charge  of  a  certain  lathe  in  the  machine  shop  of  the 
railway  company  at  Miles  City,  Montana,  and  that  the  plaintiff 
was  working  under  his  immediate  direction  and  supervision  at 
'  the  time  of  the  injuries  complained  of,  alleges  that  it  was  the 
duty  of  the  defendants  ''to  provide  suitable  and  safe  appliances 
and  to  use  due  and  proper  skill,  care,  and  diligence  in  providing 
suitable,  safe,  and  sufficient  appliances  for  the  transfer  and  pas- 
sage of  said  wheels  or  trucks  to  and  from  said  lathe";  that  the 
defendants  did  not  provide  such  suitable,  safe,  sufficient,  or  any 
appliances  for  such  work,  but,  on  the  contrary,  negligently  and 
carelessly  failed  to  provide  any  appliances  whatever  for  the 
safe  and  proper  handling  of  said  wheels  or  trucks,  and  negli- 
gently and  carelessly  caused  said  wheels  or  trucks  to  be  rolled 
from  the  place  where  they  had  been  detached  from  the  engine 
across  the  floor  of  said  machine  shop,  vdthout  providing  any  suit- 
able means  of  holding  or  controlling  the  same,  and  that  such 
method  and  means  of  handling  said  wheels  or  trucks  was  unsuit- 
able, unsafe  and  inadequate,  all  of  which  was  known  to  the  said 
defendants  and  each  thereof;  ''that  after  said  drive  wheels  had 
been  removed  from  said  engine  they  were,  under  the  direction 
and  control  of  said  superintendent,  Joseph  Feeley,  being  moved 
by  the  plaintiff  and  certain  other  servants,  agents,  and  employees 
of  the  said  defendant  company,  each  and  all  of  whom  were  then 
acting  under  the  immediate  supervision,  direction,  control,  and 
orders  of  the  said  defendant  Joseph  Feeley;  that  after  said 
drive  wheels  had  been  moved  from  said  track  in  the  direction  of 
said  lathe,  the  said  defendant  Joseph  Feeley  caused  said  wheels 
to  be  stopped  and  blocks  to  be  placed  under  said  wheels  to  pre- 
vent the  same  from  rolling  or  moving;  that  after  said  drive 
wheels  had  been  blocked  as  aforesaid,  the  plaintiff,  in  the  proper 
discharge  of  his  duties  as  such  helper  or  laborer,  and  upon  the 
order  of  the  said  defendant  Joseph  Feeley,  waa  engaged  in  reach- 
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ing  down  into  a  certain  pit  below  the  floor  of  said  machine  shop, 
and  in  taking  therefrom  certain  hoote  attached  to  a  chain,  and 
which  said  hooks  and  chain  were  then  and  there  a  part  of  the 
appliances  furnished  by  the  said  defendant  company,  and  by 
the  said  defendant  company  used  for  the  purpose  of  hoisting 
wheels  or  trucks  from  the  floor  up  to  and  upon  said  lathe  in 
order  that  the  same  might  be  repaired;  that  before  said  hooks 
and  chain  would  be  attached  to  said  wheels,  in  the  ordinary 
course  and  conduct  of  such  operations,  it  was  necessary  for  said 
wheels  to  be  moved  nearer  to  said  lathe  than  they  were  at  the 
time  they  were  so  blocked  as  aforesaid;  that  while  this  plaintiff 
was  then  and  there  so  engaged  in  the  proper  discharge  of  his 
duties  as  such  helper  or  laborer,  as  hereinbefore  alleged,  and 
while  then  and  there  in  a  stooping  or  kneeling  position  with  his 
back  towards  said  wheels,  the  said  defendant  Joseph  Feeley  care- 
lessly and  negligently  gave  an  order  to  those  certain  servants, 
agents,  and  employees  of  the  said  defendant  company  who  were 
assisting  in  the  moving  of  said  wheels,  in  relation  to  the  blocks 
which  had  been  placed  under  said  wheels,  the  exact  language 
of  which  said  order  plaintiff  is  now  unable  to  state,  the  substance 
and  effect  of  said  order  being,  however,  a  direction  to  said  ser- 
vants, agents,  and  employees  to  remove  said  blocks  from  under 
said  wheels;  that  said  servants,  agents,  and  employees  of  said 
defendant  company  obeyed  said  order  and  direction,  and  negli- 
gently and  carelessly  moved  or  displaced  the  block  from  in  front 
of  said  wheels,  while  this  plaintiff  was  then  and  there  in  a  place 
of  danger  in  such  kneeling  position  in  front  of  said  wheels,  and 
without  any  warning  to  this  plaintiff,  and  then  and  there  negli- 
gently and  carelessly  caused  and  permitted  said  wheels  to  roll 
over,  onto,  and  upon  this  plaintiff,  thereby  carelessly  and  negli- 
gently injuring  plaintiff  upon  his  body  and  person,  as  herein- 
after more  particularly  alleged."  The  plaintiff's  injuries  are 
then  described,  and  damages  are  claimed  on  account  thereof. 
The  defendants  admit  the  employment  of  plaintiff  as  alleged 
and  the  injuries,  but  deny  the  negligence  charged  by  the  plain- 
tiff, and  set  up  that  if  there  was  any  injury  to  plaintiff,  it  was 
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due  to  the  negligence  of  a  fellow-servant.  They  also  plead  con- 
tributory negligence  and  assumption  of  risk  by  plaintiff.  On 
the  trial  verdict  and  judgment  were  for  the  plaintiff.  Defend- 
ant's motion  for  a  new  trial  was  granted,  and  plaintiff  has 
appealed. 

The  order  granting  a  new  trial  was  general  in  its  terms,  and, 
regardless  of  the  reasons  given  by  the  court  below  for  its  ruling, 
[1]  if  it  may  be  justified  upon  any  of  the  grounds  assigned 
in  the  notice  of  intention  to  n\ove  for  a  new  trial,  it  must  be 
affirmed.  The  notice  of  intention  contained  all  the  statutory 
grounds,  including  insufficiency  of  the  evidence  to  justify  the 
verdict,  and  that  the  verdict  is  against  the  law.  Many  alleged 
errors  were  urged  as  warranting  the  order.  It  is  only  necessary 
to  consider  the  assignment  of  insufficiency  of  the  evidence,  to 
show  that  the  court  was  correct  in  entering  the  order  appealed 
from. 

It  appears  that  the  plaintiff  and  other  laborers  were  members 
of  a  wheel  press  gang  at  defendant  company's  shop  in  Miles 
City,  and  on  April  4,  1912,  were  engaged  in  moving  the  drive 
wheels  of  a  locomotive  from  a  track  to  a  lathe,  some  thirty  feet 
distant,  for  the  purpose  of  truing  up  the  wheels ;  that  the  wheels 
were  very  heavy,  and  it  was  necessary  to  block  them  in  order 
to  hold  them  stationary ;  that  for  this  purpose  they  used  short 
wooden  blocks  about  two  inches  by  six  or  eight  inches,  placed 
in  front  of  and  behind  the  wheels;  that  this  blocking  was  re- 
quired on  account  of  the  block  of  iron  cast  between  two  or  four 
of  the  spokes  of  each  wheel,  called  a  counterpoise  or  balance; 
and  that  defendant  Feeley  was  in  charge  of  the  lathe.  The  tes- 
timony is  conflicting  as  to  whether  or  not  the  work  of  moving 
the  wheels  by  the  wheel  press  gang  on  the  occasion  referred  to 
was  under  the  direction  and  supervision  of  defendant  Feeley. 
Testimony  was  also  given  in  regard  to  the  appliances  in  use ;  but, 
as  we  view  the  case,  it  is  needless  to  encumber  this  opinion  with 
a  recital  thereof. 

Plaintiff  testified  that  they  had  brought  the  wheels  from  the 
track  to  the  usual  position  in  front  of  the  lathe  where  they  were 
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blocked  preparatory  to  attaching  the  tackle  necessary  to  raise 
the  wheels  into  the  lathe;  that  the  counterpoise  or  weight  was 
in  a  forward  position  when  the  wheels  were  so  blocked;  that  a; 
portion  of  this  tackle  was  in  a  pit  directly  in  front  of  the  place 
where  the  wheels  were  stopped;  and  that  it  was  a  part  of  his 
duty  to  get  down  in  the  pit  and  take  out  the  tackle;  that  he 
helped  to  block  the  wheels  with  the  wooden  blocks,  placed  as 
above  described;  that  the  block  "was  sufficient  to  hold  the 
wheels  if  not  removed";  that  the  pit  was  about  eighteen  inches 
deep,  and  that  he  was  reaching  down  into  the  pit  when  injured. 
In  describing  the  accident  he  said:  "I  got  down  sort  of  this  way 
[indicating]  to  reach  down  into  the  pit  in  this  position.  When 
I  was  down  in  that  position  the  wheels  were  just  about  there 
[indicating].  This  was  after  the  wheels  had  been  blocked. 
While  I  was  in  this  position  Mr.  Peeley  said:  *A11  right  boys,' 
and  the  blocks  was  kicked  away  and  the  wheels  came  rolling 
right  onto  my  left  leg.  When  I  was  in  this  position  Mr.  Feeley 
was  standing  in  front  at  the  side  of  the  wheel  that  went  over  my 
leg,  and  just  beside  the  block  which  was  placed  in  front  of  the 
wheel.  Some  person  kicked  the  block  away  that  I  had  placed  in 
front  of  the  wheel.  I  did  not  see  any  other  person  near  the 
block  at  the  time  than  Mr.  Feeley.  At  this  time  I  was  facing 
the  lathe.  I  did  not  see  Mr.  Feeley  kick  the  block.  I  was  lift- 
ing the  chains  out  at  the  time  it  was  kicked.  While  I  was  in 
this  position  I  heard  a  sound  as  if  some  one  was  ordering  or  say- 
ing all  was  right  and  a  sound  in  the  nature  of  a  sort  of  a  knock 
or  shove  as  if  the  block  was  kicked  along  the  floor,  and  just  at 
that  moment  I  received  the  injury.*'  He  stated  several  times 
during  the  course  of  his  testimony  that  the  blocks  were  sufficient 
to  hold  the  wheels,  and  also  stated  that  he  had  often  gotten  the 
chains  from  the  pit,  that  he  knew  the  wheels  were  very  heavy, 
and  that  he  had  worked  for  three  months  in  the  shop.  On  cross- 
examination  he  testified:  ''After  I  was  stooping  down  there  I 
heard  somebody  say  something;  it  was  a  sound  of  a  voice;  I 
simply  heard  somebody  talk.  It  appeared  to  me  like  it  was  *(Jo 
ahead,  boys. '    That  was  what  I  heard.    Q.  Who  was  it  said  that  T 
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A.  I  don't —  Mr.  Peeley.  Q.  Well,  how  do  you  know  it  was 
Mr.  Feeley  ?  A.  It  was  his  orders.  Generally  he  gave  the  orders. 
Q.  Well,  do  you  know  that  he  gave  them  at  that  particular  time  t 
A.  Yes,  sir;  because  we  were  all  under  his  orders  and  had  to 
obey  them.  He  gave  them  at  that  particular  time.  There  was 
no  one  else  to  give  orders.  Q.  Well,  are  you  positive  in  what 
you  heard  that  was  said,  or  do  you  just  think  you  heard  some- 
body say  something f.  A.  No,  sir;  I  don't  think  it."  And  again 
he  said:  '^I  heard  the  sound  of  a  block  kicked,  but  I  didn't  see 
anybody  kick  it.  I  heard  the  sound  that  somebody  struck  it 
with  their  toe."  And  again  he  said:  **I  have  never  known  of 
the  blocks  coming  out  from  under  the  wheels,  and  never  known 
of  the  vibration  of  the  shops  to  jar  the  blocks  from  under  the 
wheels."  He  also  testified:  "Q.  And  you  knew  that  if  it  rolled 
forward  and  your  leg  was  in  front  of  it,  it  would  probably  roll 
onto  your  leg,  didn't  yout  A.  Yes,  and  I  knew  it  couldn't  roll 
forward  if  it  was  blocked.  I  was  sure  that  it  was  blocked  before 
I  got  in  that  position."  The  accident  was  described  as  happen- 
ing in  about  the  same  way,  by  the  witness  Polys.  It  is  apparent 
from  plaintiff's  testimony  that  the  wheels  were  taken  from  the 
track  to  the  lathe  in  safety,  and  that  little  remained  to  be  done 
but  to  attach  the  tackle  and  raise  the  wheels  into  position  in 
the  lathe. 

It  is  urged  by  plaintiff  that  the  defendant  railway  company 
was  negligent  in  failing  to  provide  reasonably  safe  appliances 
for  doing  the  work,  and  that  its  failure  to  provide  safer  means 
than  those  in  use  at  the  time,  to  transfer  the  wheels  from  the 
track  to  the  lathe,  was  the  proximate  cause  of  plaintiff's  injury. 
The  wheels  had  reached  a  position  in  front  of  the  lathe,  and 
were  blocked  to  prevent  them  rolling  either  forward  or  back- 
ward. It  is  apparent,  as  testified  to  by -plaintiff,  that  the  acci- 
dent could  not  have  happened  had  the  block  not  been  removed 
from  in  front  of  the  wheel.  While  the  defendant  railway  com- 
pany may  have  been  negligent  in  failing  to  provide  reasonably 
safe  appliances  for  the  plaintiff  to  do  the  work  of  moving  the 
wheels — a  question  we  do  not  now  decide — ^yet  such  failure  in 
48  Mont.— as 
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no  wise  contribnted  to  plaintiff's  injiu?.  It  was  ihe  negligent 
removal  of  the  wooden  block  from  under  the  wheel,  pennitting 
the  wheel  to  roll  on  plaintiff,  that  was  the  proximate  eanse  of 
the  iojary;  no  other  condnaion  can  be  drawn  from  the  eridenee. 
It  is  not  ever;  negligent  act  that  gives  a  cause  of  action ;  it  is 
[2]  onl7  snch  neglect  of  dnt;  as  bears  a  direct,  proximate,  and 
eansal  relation  to  the  injury.  {Monson  t.  La  France  Copper 
Co.,  39  Mont.  50,  133  Am.  St.  Rep.  549,  101  Pac.  243;  Atidree 
V,  Anaconda  C.  M.  Co.,  47  Mont.  554, 133  Pac.  1090.)  This  court 
has  defined  proximate  cause  as  follows:  "The  proximate  cause 
[3]  of  an  injnry  is  that  which  in  a  natural  and  contianons  se- 
quence, unbroken  by  any  new  independent  cause,  produces  the 
injury,  and  without  which  the  injury  would  not  have  occurred." 
(Jfttfi  V.  Rocky  Ut.  BeU  Tel.  Co.,  38  Mont.  521,  129  Am.  St 
Rep.  659,  16  Ann.  Cas.  1189,  100  Pac  971;  Therriault  v.  Eng- 
land, 43  Mont.  376, 116  Pac.  581.)  "It  is  a  rule,  so  fundamental 
as  to  be  axiomatic,  •  •  •  that  before  negligence,  however 
[4]  established,  can  become  the  basis  of  recovery,  causal  con- 
nection most  be  shown  between  it  and  the  injury  complained 
of."  {WesilaJce  v.  Sealing  Oold  Mining  Co.,  ante,  p.  120,  136 
Pac.  38.)  In  De  Sandra  v.  Missoula  Ligkt  dt  Power  Co.,  ante,  p. 
226,  136  Pac  711,  this  court  sud:  "It  is  not  sufiScient  that  the 
plaintiff  prove  the  injury.  It  is  necessary  that  he  go  further  and 
show  by  some  substantial  evidence  the  causal  connection  between 
the  negligence  of  the  defendant  and  the  injury;  for  the  master 
cannot  be  held  liable  if  his  negligence  was  merely  a  conditi<m, 
as  opposed  to  the  efficient  cause  of  the  injnry.  (Labatt  on 
Master  and  Servant,  2d  ed.,  sec.  1570;  Monson  v.  La  France 
Copper  Co.,  supra.)  The  efficient  cause  may  be  shown  by  in- 
direct  evidence,  but  it  cannot  be  said  to  be  established  by  such 
r51     evidence  unless  the  circumstances  are  such  that  they  not 

Srmatively  to  show  it,  but  also  tend  to  exclude  any 

MOB  V.  La  France  Copper  Co.,  supra;  McGowan  v. 

[out.  67,  92  Pac.  40 ;  Shaw  v.  New  Year  Gold  Mine* 

.  138,  77  Pac.  515.) " 
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Applying  these  principles  to  the  present  case,  we  conclude 
that  the  only  ground  of  negligence,  alleged  by  plaintiff  and  sus- 
[6, 7]  tained  by  the  evidence,  which  bore  a  causal  connection 
with  the  plaintiff's  injury,  was  the  careless  and  negligent  re- 
moval of  the  block  of  wood  from  in  front  of  the  wheel.  The 
only  logical  inference  that  can  be  drawn  from  the  testimony 
of  plaintiff  and  his  witnesses  is*  that  this  obstruction  to  the 
movement  of  the  wheels  was  removed  by  defendant  Feeley  or 
by  his  order,  and  that  this  was  the  proximate  and  sole  cause  of 
th€  injury.  The  appliances  provided  brought  the  wheels  to  the 
lathe  in  safety,  and  these  appliances,  whether  safe  or  otherwise, 
or  the  failure  of  the  defendants  to  provide  other  appliances, 
had  no  direct  connection  with  the  cause  of  plaintiff's  injury. 
At  the  time  plaintiff  was  injured,  the  work  of  moving  the  wheels 
to  the  lathe,  for  the  time  at  least,  had  ended ;  so  necessarily  had 
ended  the  use  of  the  appliances  provided  for  such  purpose.  Had 
the  block  of  wood  not  been  removed,  the  accident  could  not 
have  happened,  and,  as  plaintiff  testified,  he  could  not  have  been 
injured.  It  is  therefore  apparent  that  the  failure  to  provide 
different  or  safer  means  to  move  the  wheels  from  the  track  to 
the  lathe  in  no  wise  contributed  to  plaintiff's  injury.  It  msij 
be  that  some  safer  means  might  have  been  devised  and  put  in 
use  by  the  defendant  company  that  would  have  lessened  the 
probability  of  accident,  but  the  law  does  not  require  the  em- 
ployer to  select  the  safest  appliances  nor  the  best  method  for 
their  operation.  The  employer  is  not  an  insurer,  and  absolute 
safety  is  unattainable ;  his  duty  is  discharged  when  he  furnishes 
the  appliances  in  general  use  for  the  same  purpose  and  operated 
in  the  same  way  by  reasonably  prudent  and  careful  men  under 
like  circumstances.  {Kiivsel  v.  North  Butte  Min.  Co.,  44  Mont. 
445,  120  Pac.  797 ;  Gregory  v.  Chicago,  M.  &  St.  Pwul  By.  Co., 
42  Mont.  551,  113  Pac.  1123;  Cummings  v.  Beins  Copper  Co., 
40  Mont.  599,  107  Pac.  904 ;  Southern  By.  Co.  v.  Lewis,  110  Va. 
847,  67  S.  B.  357.)  In  this  case  it  was  not  the  failure  to  furnish 
reasonably  safe  appliances,  but  the  misuse  of  the  appliances  pro- 
vided«  that  caused  the  injury. 
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The  jury  were  instmcted  that  they  were  to  oonsider  the  de- 
fendant Feeley  as  a  fellow-servant  of  plaintiff;  also,  if  they 
Bhauld  find  from  the  evidence  that  the  defendant  railway  com- 
pany had  not  in  use  at  the  place  of  the  accident  reasonably  safe 
and  saitable  appliances  or  methods  for  doing  the  work,  and  if 
they  should  find  that  plaintiff's  injuries  were  directly  and  proxi- 
mately caused  by  the  want  of  such  safe  and  suitable  appliances 
or  methods,  then  the  railway  company  would  be  liable  even  if 
they  should  also  find  that  the  negligent  aet  of  a  fellow-servant 
aided  or  concurred  in  causing  the  injury.  As  has  been  shown, 
the  proximate  cause  of  plaintiff's  injury  was  the  negligent  act 
in  removing  the  obstruction  from  under  the  wheel;  hence  the 
failure  to  provide  reasonably  safe  appliances  had  no  causal  con- 
nection with  plaintiff's  injury.  Under  the  instructions  the  jury 
should  have  returned  a  verdict  for  the  defendants.  The  court's 
order  setting  aside  the  verdict  was  therefore  justified. 

Respondents  insist  that  plaintiff  assumed  the  risk  of  such  an 
injury  when  he  entered  defendant  company's  employ,  and  for 
that  reason  cannot  recover  in  any  event.    It  cannot  be  said  that 
the  careless  and  negligent  removal  of  the  block  of  wood  from 
under  the  wheel  was  one  of  the  risks  of  the  business  assumed 
by  the  plaintiff.    But  respondents  urge  that  plaintiff  assumed 
the  risk  of  injury  resulting  from  the  negligence  of  fellow- 
servants,  and  that,  as  the  injury  was  the  result  of  the  negligence 
of  a  fellow-servant,  plaintiff  cannot  recover.    While  it  is  true 
that  plaintiff  assumed  the  risk  of  injury  from  negligence  of  fel- 
low-servants, under  the  evidence  it  cannot  be  sud,  as  a  matter 
of  law,  that  defendant  Feeley  was  the  fellow-servant  of  plaintiff. 
Wfe  think  there  was  sufficient  conflicting  testimony  as  to  the 
character  of  the  employment,  the  duties  and  authority  of  Feeley, 
to  raise  a  question  for  the  jury,  and  that  this  question  should 
have  been  submitted  to  the  jiiry  under  proper  instructions, 
trial,  should  the  jury  find  that  Feeley  was  the 
if  plaintiff,  the  verdict  would  necessarily  be  that 
ompany  is  not  li^le  for  plaintiff's  injuries.    On 
should  the  jury  believe  the  plaintiff's  story  and 
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find  that  Feeley  was  a  vice-principal  of  defendant  company, 
and  not  a  fellow-servant  of  plaintiff,  and  that  plaintiff  was  not 
guilty  of  contributory  negligence,  then  the  verdict  would  neces- 
sarily follow  for  plaintiff. 
The  order  granting  a  new  trial  ia  affirmed. 

Afftrmed. 

Mb.  Chief  Justice  Bbantly  and  Mb.  Justice  Hollowat 
concur. 


CONROW,  Appellant,  v.  HUFFINB  bt  al.,  Bespokdents. 

(No.  3,342.) 
(Sabmitted  January  6,  1914.    Decided  January  26^  1914.) 

[138  Pac.  1094.] 

Water  Bights — Extent  of  Bight — Dut^  of  Water-^Estoppel — 
Pleading — Waiver — Implied  Findings — Becard  on  Appeal-^ 
BUls  of  Exception. 

Water  Eights — Implied  Finding*. 

1.  In  a  water  right  suit  the  presumption  will  be  indulged,  under  the 
doctrine  of  impli^  findings,  that  the  court  found  in  favor  of  the  pr^ 
Tailing  parfy  upon  aU  the  issues  not  covered  by  the  express  findings. 

Same — Extent  of  Bight — How  Measured. 

2.  While,  as  l^tween  claimants  under  prior  and  subsequent  appro- 
priations of  water,  the  extent  of  the  right  ct  the  first  appropriator  it 
measured  by  the  capacity  of  his  original  ditch,  the  necessity  for  the  use, 
and  not  the  size  of  the  ditch,  is  the  measure  of  the  extent  of  the  right 
after  the  use  has  been  installed  and  the  capacity  of  the  ditch  ezceedi 
the  amount  required  for  reasonable  use. 

[As  to  appropriation  of  water  for  irrigation  purposed,  see  notes  in 
98  Am.  Dec.  542;  20  Am.  St.  Bep.  225.  As  to  what  constitutes  an 
appropriation  of  water,  see  note  in  60  Am.  St.  Bep.  799.] 

Same— Duty  of  Water — ^Bule. 

3.  In  the  absence  of  legislative  declaration  on  the  subject,  the  mle 
in  fixing  the  amount  of  water  required  for  economical  use  for  purposes 
of  irrigation  is  to  allow  one  inch  per  acre,  unless  the  evidenee  dis- 
closes that  a  greater  or  less  amount  is  required. 

Same — Allowance  of  Water — Convenience — Imma^rial  Consideration. 

4.  That  a  larger  allowance  of  water  than  one  inch  per  acre  would  mors 
readily  and  conveniently  enable  a  party  to  accomplish  his  work  of 
irrigation  is  not  any  reason  for  making  a  larger  award. 
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Sune — AeqnlritioD  of  Bights — Eitent,  How  Heaamed. 

5.  The  extent  of  &  right  to  tbe  nw  of  water  aeqoired  hj  pnrchsM  «r 
otbenvise  la  dependent  apon  the  oxtaot  of  the  right  •!  the  time  of  tta 
acquisition. 

Estoppel— Pleadings  Wa  iver. 

6.  Unless  conduct  eltiimed  as  an  estoppel  is  ple&ded  «■  taeti,  it  will 
be  beld  to  have  been  waived. 

ladings — Bvideoce — Sufficiency — Beview — Bill  of  EiceptionaL 

7.  The  mffieienc?  of  the  evidenee  to  juatifj  flndings  in  a  water  right 
•nit  maj  be  raised  on  motion  for  a  new  trial  and  reviewed  oa  appeal 
without  formal  exceptions,  the  law  (Bev.  Codes,  sec.  6784)  reaerviiig 
•n  exception  for  that  purpose;  hence  a  formal  bill  of  exceptions  wu 
not  required. 

Appeal  from  District  Court,  Oallatin  Cownty;  J.  M.  Clemeritt, 
a  Judge  of  ike  First  Judicial  District,  presiding. 

AcTiQN  by  S.  H.  Coorov  agaiost  fVaoz  Huffine  and  others. 
Decree  for  defendant,  and  plaintiff  appeals.  Bemanded,  with 
directions. 

Mr.  Walter  Aitken,  for  Appellant,  sabmitted  a  brief  and 
■rgued  the  cause  orally. 

After  diligent  search  and  stndy  we  have  been  unable  to  find 

any  specific  declaration  of  this  coort  as  to  the  duty  of  water 

in  any  given  instance.     Q«neral  rules  have  been  laid  down  in 

many  cases  by  which  this  court  has  recognized  the  principle 

that  need  is  the  basis  of  right,  and  that  need  is  a  matter  of  evi- 

denee.     However,  In  Toohey  v.  Campbell,  24  Mont.  13,  60  Pae. 

396.  it  seems  to  have  been  decided  that  fifty  inches  of  water  is 

irrigate  twenty-five  acres  of  land,  the  opinion  not 

lat  there  was  any  evidence  as  to  the  needs  of  the 

le  coort  apparently  basing  its  decision  on  common 

That  decision  was  rendered  more  than  thirteen 

And  in  the  recent  case  of  BaUoy  v.  Tintinger,  45 

22  Pac.  575,  the  mie  is  laid  down  that  "the  appro- 

<l  and  facilities,  if  equal,  measure  the  extent  of  his 

n.     If  his  needs  exceed  the  capacity  of  his  means 

then  the  capacity  of  his  ditch,  etc,  measures  the 

B  right.    If  the  capacity  of  his  ditch  exceeds  bis 

tiia  needs  measure  the  limit  of  his  appropriation." 
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In  the  case  at  bar  the  capacity  of  the  ditch  supplying  the  Moore 
place  is  far  greater  than  the  need  for  water  of  the  land  covered. 
Hence,  need  is  the  measure  of  the  right.  All  of  the  testimony 
in  the  record  except  Mr.  Oee's  is  to  the  effect  that  an  inch  to 
the  acre  is  sufficient  for  this  land,  provided  one  has  sufficient 
to  make  an  irrigating  head,  and  this  court  seems  to  have  recog- 
nized this  as  a  general  f acf  of  common  knowledge  in  Toohey  v. 
Campbell,  above,  that  fifty  inches  is  an  irrigating  head  and  if 
this  was  true  thirteen  years  ago  it  is,  for  a  greater  reason,  true 
now,  under  the  improved  systems  of  irrigation,  and  the  need 
for  economy  in  the  use  of  water  under  greatly  increased  demand. 
To  warrant  any  greater  award  the  need  must  be  exceptional  and 
established  by  specific,  abundant,  clear  and  convincing  proof. 
The  decided  preponderance  of  the  evidence  negatives  any  such 
exceptional  need  in  the  case  at  bar.  In  other  jurisdictions 
there  is  abundant  and  specific  authority  for  limiting  irrigation 
rights  to  actual  need  measured  by  rules  established  from  long 
experience,  and  the  tendency  everywhere  is  to  frown  upon  and 
discourage  wasteful  methods  of  irrigation.  ''Advance  in 
methods  of  irrigation,  and  increase  in  number  of  users,  must 
be  considered  in  deciding  the  requirement  for  beneficial  use,  and 
thereby  the  extent  of  the  appropriation."  (1  Wiel  on  Water 
Eights,  3d  ed.,  510;  Hough  v.  Porter,  51  Or.  318,  95  Pac.  732, 
98  Pac.  1083,  102  Pac.  728;  Farmers'  Co-operative  Ditch  Co.  v. 
Riverside  Irrigation  Dist.,  16  Idaho,  525,  102  Pac.  481 ;  Larimer 
County  Canal  etc.  Co.  v.  Poudre  Valley  B.  Co.,  23  Colo.  App. 
249,  129  Pac.  248.) 

Mr.  John  A.  Luce,  and  Mr.  Oeorge  D.  Pease,  for  Respondents, 
submitted  a  brief ;  Mr.  Luce  argued  the  cause  orally. 

MR.  CHIEF  JUSTICE  BRANTLT  delivered  the  opinion  of 
the  court. 

This  action  was  brought  to  have  determined  the  extent  of  the 
respective  rights  of  the  plaintiff  and  the  defendants  to  the  use 
of  the  water  flowing  in  Bear  creek,  in  Qallatin  county,  and  the 
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order  of  their  priorities.  The  stream  is  formed  by  two  branches, 
which  are  referred  to  in  the  pleadings  and  evidence  as  the  east 
and  west  forks.  The  former  has  its  source  in  the  northeast 
quarter  of  section  28,  township  2  north,  range  5  east,  and  the 
latter  in  the  southeast  quarter  of  section  21,  same  township  and 
range.  After  flowing  south  through  section  33,  the  branches 
unite  in  section  4,  township  1  north,  range  5  east,  forming  the 
main  stream,  which  flows  thence  toward  the  southwest  through 
sections,  5,  8  and  7.  The  defendants  Gterrais,  Merritt,  Ballard, 
and  Brownell,  though  served  with  summons,  did  not  appear. 
Plaintiff  is  the  owner  of  sections  21  and  28  and  at  different  times 
has  had  under  irrigation,  from  Bear  creek  and  other  sources, 
about  sixty-eight  acres,  consisting  of  the  areas  of  lowlands  lying 
along  both  branches  of  the  stream.  The  lands  owned  by  the  de- 
fendant Gee  consist  of  200  acres,  l3dng  in  sections  33  and  4  above 
the  junction  of  the  two  branches.  Not  more  than  sixty-five 
acres  of  them  are  susceptible  of  irrigation  from  Bear  creek.  At 
the  time  of  the  trial  the  area  under  irrigation  was  about  forty- 
five  acres.  Defendant  Beckhom  owns  about  eighty  acres,  lying 
partly  above  and  partly  below  the  junction.  At  the  time  of  the 
trial  he  had  under  irrigation  from  Bear  creek  about  nine  acres, 
though  there  is  an  additional  area  of  twenty  acres  susceptible 
of  irrigation,  when  he  has  a  sufficient  supply  of  water.  The 
defendant  Huffine's  lands  lie  on  both  sides  of  the  main  stream 
below  the  junction,  in  sections  7  and  8.  The  areas  under  irri- 
gation by  him  at  the  time  of  the  trial  covered  about  fifty-six  and 
a  half  acres.  The  plaintiff  claims  the  right  to  the  use  of  100 
inches,  appropriated  and  diverted  by  his  predecessors  or  himself 
from  the  two  branches  at  different  times  from  October  1,  1877, 
to  July  1,  1885.  The  defendant  Huffine  dates  his  right  from 
May  1,  1868.  The  appropriation  under  which  he  claims,  and 
which  is  referred  to  in  the  record  as  the  Moore  right,  was  made 
by  the  construction  of  a  ditch  on  the  east  bank  of  the  main 
stream  in  May,  1868,  by  a  predecessor  who  had  made  settlement 
upon  a  portion  of  the  lands  now  owned  by  this  defendant.  The 
water  was  first  diverted  and  used  to  irrigate  lands  on  the  east 
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side  of  the  stream.  In  all  there  were  about  thirty-six  acres, 
including  an  area  of  a  little  more  than  fourteen  acres,  which  is 
not  now  owned  by  Huffine.  Subsequently,  but  prior  to  the 
spring  of  1878,  the  exact  date  not  being  disclosed,  a  second 
ditch  was  taken  out  on  the  west  side  by  a  mesne  grantee  of  the 
original  appropriator.  This  was  used  to  convey  water  to  all 
the  irrigable  lands  now  owned  by  ^ufiBne  on  the  west  side, 
amounting  approximately  to  thirty-four  acres.  The  defendants 
Gee  and  Beckhorn  claim  under  the  same  appropriation,  alleg- 
ing interests  therein  by  mesne  conveyances  from  the  original 
appropriator.  They  also  claim  under  other  appropriations  made 
by  themselves  on  July  1,  1885.  At  the  trial  the  plaintiff 
conceded  the  priority  of  defendants'  rights,  so  far  as  they  ap- 
peared to  have  been  derived  from  the  Moore  right,  and  there  is 
a  present  necessary  use  for  the  water  diverted  by  it,  but  en- 
deavored to  show  that  the  actual  necessity  served  by  this  right 
at  any  time  prior  to  plaintiff's  oldest  appropriation  required  a 
much  smaller  amount  than  the  defendants  claimed.  The  court 
made  special  findings  of  the  amounts  and  dates  of  all  the  re- 
spective claims  and  entered  a  decree  accordingly.  It  found  that 
the  appropriation  of  May  1,  1868,  amounted  to  ninety  inches; 
that  the  defendants  are  the  owners  of  this  right  in  undivided 
interests  as  tenants  in  common,  Huffine  having  one-half,  Oee 
one-third,  and  Beckhorn  one-sixth;  and  that  they  are  entitled 
to  use,  respectively,  forty-five,  thirty  and  fifteen  inches.  The 
plaintiff  has  appealed  from  the  decree  and  an  order  denying 
his  motion  for  a  new  trial. 

No  complaint  is  made  of  the  findings  touching  the  claims  of 
any  of  the  parties  other  than  those  based  on  the  Moore  right. 
As  to  these,  complaint  is  made  that  the  total  amount  awarded 
to  the  defendants  is  in  excess  of  that  actually  needed  for  their 
efficient  use  at  the  time  the  appropriation  was  made,  or  there- 
after, at  any  time  prior  to  the  date  of  plaintiff's  appropriations. 
Counsel  contends  that  the  evidence  is  insufficient  to  justify  the 
findings  in  this  regard.  Whether  this  contention  has  merit  is 
the  only  question  he  has  submitted  for  decision. 
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There  is  no  controversty  in  the  evidence  that  at  ordinary  stages 
doling  the  irrigating  season  the  flow  of  the  stream  does  not 
exceed  100  inches.  Nor  is  there  any  question  that  the  ditcli 
taken  out  in  1868  diverted  substantially  the  entire  flow.  The 
same  may  be  said  of  the  west  side  ditch.  The  area  irrigated 
on  both  sides  did  not  at  any  time,  prior  to  plaintiff's  earlier 
appropriations,  exceed  approximately  seventy  acres.  This  area 
was  never  increased,  because  it  included  all  the  lands  susceptible 
of  irrigation  from  the  stream  on  either  side  of  it.  Plaintiff 
made  appropriations  in  1878,  1879  and  1882,  amounting  in  all 
to  thirty-five  inches.  When  Hu£5ne  acquired  his  interest  in  the 
Moore  right  does  not  appear.  He  never  acquired  more  than  an 
undivided  one-half  interest.  On  February  25,  1899,  Moore  con- 
veyed to  one  Axtell  an  undivided  one-half  interest.  This  in- 
terest was  subsequently  acquired  by  the  defendants  Gee  and 
Beckhom,  the  former  acquiring  an  undivided  one-third  and^the 
latter  an  undivided  one-sixth  interest.  The  findings  are  silent 
as  to  the  date  of  the  construction  of  the  ditch  on  the  west  side 
of  the  stream  to  utilize  the  Moore  right  on  the  lands  on  that  side. 
Counsel,  therefore,  argues  that,  since  this  is  so,  the  use  of  any 
water  on  that  side  under  the  Moore  right  was  excluded  from 
consideration,  and  that,  while  the  court  properly  awarded  to 
defendants  the  proportionate  amounts  they  are  entitled  to,  the 
gross  amount  is  too  large  because  the  evidence  clearly  discloses 
that  the  Moore  right  was  never  used  to  irrigate  to  exceed  thirty- 
six  acres  on  the  east  side.  To  make  the  statement  in  another 
way :  Since  under  the  findings  the  Moore  right  should  have  been 
limited  in  amount  by  the  necessity  for  its  use  on  the  lands  on 
the  east  side  only,  and,  since  the  extent  of  the  defendants'  re- 
spective interests  must  be  determined  by  the  extent  of  this  use, 
the  total  amount  found  for  all  these  rights,  after  making  due 
allowance  for  a  sufficient  head  to  render  the  use  effective,  should 
have  been  limited  to  forty  or  fifty  inches.  Again  he  says:  Con- 
ceding that  the  total  amount  of  the  awards  made  to  the  de- 
fendants should  be  limited  to  the  necessary  use  of  the  Moore 
right  on  both  sides  of  the  stream,  the  award  is  nevertheleas  ex- 
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cessive  because  it  appears  without  controversy  that  at  no  time  in 
the  history  of  the  Moore  right  could  there  have  been  actual 
necessity  for  the  use  of  more  than  sixty  inches,  because  all  the 
lands  irrigated  by  it  never  exceeded,  or  could  have  exceeded 
fifty-six  and  a  half  acres;  one  inch  per  acre  being  the  average 
amount  required  to  irrigate  any  of  the  lands  .upon  which  the 
water  has  heretofore  been  used. 

We  do  not  think  the  silence  of  the  findings  touching  the  west 
side  ditch  is  to  be  given  the  significance  claimed  by  counsel. 
The  court,  in  finding  as  it  did  that  Hufiine  is  entitled  to  the  use 
of  forty-five  inches,  evidently  took  into  consideration  the  gross 
amount  of  land  susceptible  of  irrigation  on  both  sides  of  the 
stream ;  otherwise  the  finding  that  the  extent  of  the  Moore  right 
was  ninety  inches  cannot  be  explained.  For  it  may  not  be  sup- 
posed that  the  court  entertained  the  notion  that  this  amount 
was  ever  necessary  to  irrigate  the  comparatively  small  area  of 
thirty-six  acres  on  the  east  side.  In  any  event,  under  the  doc- 
[1]  trine  of  implied  findings,  nothing  appearing  to  require  the 
contrary  conclusion,  the  presumption  will  be  indulged  that  the 
court  found  in  favor  of  the  Moore  right  upon  all  the  issues  in 
this  connection  not  covered  by  the  express  findings.  {Yellow- 
stone  Nat.  Bank  v.  Oagnon,  25  Mont.  268,  64  Pac.  664.)  The 
right  to  use  water  on  all  his  irrigable  lands  on  both  sides  of  the 
stream  is  alleged  affirmatively  by  Huffine  in  his  answer,  and 
evidence  was  offered  showing  that  he  had  necessity  for  such 
use.  Under  these  circumstances,  we  must  presume  that  the 
amount  found  for  the  Moore  right,  out  of  which  have  been  ac- 
quired the  respective  rights  of  the  defendants,  was  fixed  in  view 
of  the  necessity  existing  for  its  use  at  the  time  the  appropria- 
tion was  made,  including  also  the  subsequent  enlargement  of 
the  use  by  the  application  of  it  to  the  lands  on  the  west  side  of 
the  stream. 

**The  test  of  the  extent  of  an  appropriation  with  reference 
to  a  subsequent  right  to  the  waters  of  a  stream  is  dependent 
upon  the  capacity  of  the  first  ditch  before  such  subsequent  ap- 
propriation is  made.    When  an  owner  or  possessor  of  land 
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makes  an  appropriation  of  water  in  excess  of  the  needs  of  the 
particular  portion  of  the  land  upon  which  he  conveys  the  water, 
and  other  portions  of  his  land  also  require  irrigation,  his  water 
right  is  not  limited  by  the  requirements  of  the  particular  frac- 
tion. He  may  still,  despite  the  fact  that  another's  water  right 
has  attached,  construct  other  ditches  through  his  remaining  land, 
provided  that  the  total  amount  of  water  conveyed  by  all  the 
ditches  on  his  place  does  not  exceed  the  original  capacity  of  the 
first  ditch.  As  between  his  appropriation  and  the  subsequent 
[2]  water  right,  the  capacity  of  the  ditch,  by  means  of  which 
he  first  made  his  appropriation,  is  the  test  of  the  extent  of  it." 
{McDonald  v.  Lannen,  19  Mont.  78,  47  Pac.  648.)  Under  this 
rule,  the  extent  of  the  right  of  the  first  appropriator  is  meas- 
ured by  the  capacity  of  the  original  ditch.  After  the  use  has 
been  installed,  however,  if  the  capacity  of  the  ditch  exceeds  the 
amount  required  for  reasonable  use,  the  necessity  for  the  use, 
and  not  the  size  of  the  ditch,  is  the  measure  of  the  extent  of  the 
right.  {Toohey  v.  CampheU,  24  Mont.  13,  60  Pac.  396;  Bailey 
V.  Tinting er,  45  Mont.  154,  122  Pac.  575.)  The  tendency  of 
recent  decisions  of  the  courts  in  the  arid  states  is  to  disregard 
entirely  the  capacity  of  the  ditch  and  regard  the  actual  beneficial 
use,  installed  within  a  reasonable  time  after  the  appropriation 
has  been  made,  as  the  test  of  the  extent  of  the  right.  (1  Wiel 
on  Water  Rights,  sec.  476;  Barrows  v.  Fox,  98  Cal.  63,  32  Pac. 
811 ;  Boeder  v.  Stein,  23  Nev.  92,  42  Pac.  867 ;  Drach  v.  Isola, 
48  Colo.  134,  109  Pac  748 ;  Larimer  County  Canal  No.  2  Irr. 
Co.  V.  Poudre  Valley  B.  Co.,  23  Colo.  App.  249,  129  Pac.  248 ; 
Farmers'  Co-op.  Ditch  Co.  v.  Biverside  Irr.  Dist.,  16  Idaho,  525, 
102  Pac.  481 ;  Hough  v.  Porter,  51  Or.  318,  95  Pac.  732,  98  Pac. 
1083,  1102,  102  Pac.  728.) 

The  use  of  water  flowing  in  the  streams  of  this  state  is  declared 
by  the  Constitution  to  be  a  public  use.  (Constitution,  Art.  Ill, 
sec.  15.)  The  use  must  be  beneficial,  and,  when  the  appropriator 
or  his  successor  ceases  to  use  the  water  for  such  purpose,  the  right 
ceases.  (Bev.  Codes,  sec.  4841.)  If  conditions  change  as  time 
passes,  and  the  necessity  for  the  use  diminishes,  to  the  extent  of 
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the  lessened  necessity  the  change  inures  to  the  benefit  of  sulv 
sequent  appropriators  having  need  of  the  use,  for,  subject  to  the 
rule  that  ''as  between  appropriators  the  one  first  in  time  is  first 
in  right*'  (sec.  4845),  the  prior  appropriator  may  not  divert 
from  the  stream  more  than  an  amount  actually  necessary  for  his 
use  (sec.  4844).  While,  therefore,  the  extent  of  the  right  cannot 
in  any  case  exceed  the  capacity  of  the  means  of  diversion,  the 
ultimate  question  in  every  case  is:  How  much  will  supply  the 
actual  needs  of  the  prior  claimant  under  existing  conditions  t 

As  has  already  been  said,  the  Moore  right  has  never  been  used 
to  irrigate  more  than  approximately  seventy  acres,  this  area 
embracing  all  the  Huffine  lands  that  can  be  irrigated.  Ordi- 
narily the  area  to  which  it  has  been  applied  has  not  exceeded  ap- 
proximately fifty-six  acres.  This  is  not  controverted;  nor  is  it 
controverted  that  the  soil  of  these  lands  consists  of  a  fine  black 
loam,  which  ordinarily  requires  a  smaller  allowance  of  water  than 
any  other.  Touching  the  amount  per  acre  necessary  for  effective 
use,  the  evidence  is  not  very  definite.  The  defendants  testified 
generally  that  they  had  been  using  th^  Moore  right  alternately, 
and  that  it  has  required  the  entire  fiow  of  the  stream  to  irrigate 
their  lands.  These  statements  cannot  be  accepted  as  of  substantial 
value,  when  we  remember  that  Beckhom  has  never  at  any  time 
had  under  cultivation  more  than  twenty-nine  acres.  According 
to  the  opinion  of  these  witnesses,  three  inches  per  acre  are  re- 
quired for  effective  use  on  Beckhom 's  land,  and  a  proportion- 
ately large  amount  per  acre  on  the  lands  of  the  other  defendants. 
The  only  definite  statement  made  on  the  subject  by  any  witness 
was  that  of  the  plaintiff,  who  said  that,  making  due  allowance 
for  a  sufficient  head  to  insure  effective  irrigation,  and  consider- 
ing the  character  of  the  soil  of  Huffine 's  land,  one  inch  per  acre 
was  all  that  was  required.  It  is  not  clear  whether,  in  finding 
the  amount  of  the  Moore  right,  the  court  accepted  the  statement 
of  the  defendants  or  made  the  capacity  of  the  original  Moore 
ditch  the  measure. 

While  we  have  no  legislatioji  on  the  subject,  the  rule  has  gen- 
erally been  observed  by  the  courts  of  this  state,  in  fixing  the 
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[3]  amount  required  for  economical  use,  to  allow  one  inch  per 
acre,  unless  the  evidence  discloses  that  a  greater  or  less  amount 
is  required.  All  the  witnesses  who  testified  on  the  subject  agreed 
that  fifty  or  sixty  inches  furnish  a  sufficient  head  for  eflEective 
working  purposes.  If  this  is  true,  and  one  inch  per  acre  is  aU 
that  is  required,  the  award  made  by  the  court  was  excessive 
from  any  point  of  view,  under  the  circumstances  disclosed  by  the 
evidence ;  and,  in  view  of  the  rule  referred  to,  we  think  the  court 
should  have  accepted  the  statement  of  plaintiff  as  the  only  sub- 
stantial evidence  on  the  subject.  From  this  point  of  view,  mak- 
ing the  most  liberal  allowance  for  the  Moore  right,  the  total 
award  should  have  been  fixed  at  seventy  inches,  or  one  inch  per 
acre,  for  the  largest  area  ever  irrigated  by  it.  That  the  Beck- 
[4^  6]  horn  and  Oiee  lands  have  need  for  a  larger  allowance, 
because  of  their  character  or  for  any  other  reason,  may  not  be 
considered  as  important,  because  the  extent  of  their  rights  de- 
pends entirely  upon  the  extent  of  the  Moore  right  at  the  time 
they  acquired  their  interests.  While  it  may  be  conceded,  as 
all  the  defendants  testified,  that  the  amount  awarded  by  the 
court  would  enable  them  to  accomplish  their  work  of  irrigation 
more  readily,  since  one  inch  per  acre  must  be  deemed  sufficient 
for  practical  purposes  for  lands  of  the  character  for  which  the 
appropriation  was  made,  defendants  may  not  claim,  or  be  al- 
lowed, a  larger  allowance  merely  because  it  will  more  conven- 
iently serve  their  wants. 

In  1889  one  Axtell  was  occupying  the  lands  now  owned  by 
Beckhom  and  Gee.  An  action  was  brought  against  him  by 
Moore  to  enjoin  him  from  interfering  with  the  Moore  right  by 
diverting  water  for  use  on  the  Beckhom  and  Gee  lands.  Moore 
claimed  that  he  was  entitled  to  the  exclusive  use  of  all  the  water 
in  the  stream.  Axtell  suffered  default,  and  the  result  was  a 
decree  in  Moore's  favor,  adjudging  him  entitled  to  the  relief 
demanded.  In  the  present  action  Moore,  who  testified  for  the 
defendants,  stated  that,  prior  to  the  bringing  of  that  action,  he 
saw  the  plaintiff  and  told  him  that  he  (Moore)  was  disposed 
to  make  him  a  defendant;  that  plaiiitiff  thereupon  told  hin^  that 
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he  should  not  do  so,  for  the  reason  that  plaintiff  put  more  water 
into  Bear  creek  than  he  took  out ;  and  that  for  this  reason  plain- 
tiff was  not  made  a  defendant.  The  witness  explained  that  plain- 
tiff's  claim  was  that  by  allowing  a  sufBlcient  volume  of  waste 
water  to  flow  into  the  east  branch  of  Bear  creek  from  a  ditch 
used  by  him  to  divert  water  from  Cottonwood  creek,  which  lies 
some  distance  to  the  east,  to  maintain  undiminished  the  volume 
of  water  flowing  to  the  head  of  Moore's  ditch,  he  was  not  inter- 
fering with  Moore's  right.  The  plaintiff  denied  that  this  con- 
versation ever  occurred.  Counsel  for  defendants  contend  that 
by  his  failure  at  that  time  to  assert  a  right  to  divert  and  use 
water  from  Bear  creek,  and  by  his  acquiescence  in  the  result  of 
the  action  since  that  time,  plaintiff  is  estopped  to  question  the 
extent  of  Moore's  right.  That  the  plaintiff  is  not  to  be  held 
boimd  by  the  judgment  is  clear,  because  he  was  not  a  party  to 
it.  (Rev.  Codes,  sec.  7914.)  If  it  be  conceded  that  his  conduct 
[6]  was  such  as  to  estop  him,  the  defendants  did  not  plead  it  as 
an  estoppel,  and  hence  must  be  held  to  have  waived  their  right 
to  rely  on  it.     (8  Cyc.  PL  &  Pr.  10,  13.) 

Counsel  also  contend  that  the  findings  are  not  properly  before 
the  court  for  review,  because  plaintiff  did  not  have  a  formal  bill 
of  exceptions  settled  under  the  provisions  of  sections  6767  and 
6768  of  the  Revised  Codes.  These  provisions  point  out  the  pro- 
cedure to  be  observed  in  preparing  bills  of  exceptions  when  the 
court  refuses  to  remedy  defects  in  the  findings  upon  application 
made  in  that  behalf.  The  findings  as  made  constitute  a  part 
of  the  judgment-roll  (section  6806),  and  the  suflSciency  of  the  evi- 
dence to  justify  them  may  be  questioned  on  the  motion  for  a 
new  trial,  and  reviewed  by  this  court  on  appeal,  without  formal 
[7]  exceptions,  the  same  as  the  verdict  of  a  jury.  For  this 
purpose  the  law  reserves  an  exception,  and  no  formal  bill  of 
exceptions  is  required.  (Rev.  Codes,  sec.  6784.)  Sections  6767 
and  6768  have  no  application. 

The  cause  is  remanded  to  the  district  court,  with  directions  to 
set  aside  the  decree  heretofore  entered,  to  amend  the  finding  as 
to  the  amount  of  the  Moore  right  by  fixing  it  at  seventy  incheS| 
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to  award  to  each  of  the  defendants  his  nndivided  interest  in  this 
amount,  and  to  enter  a  decree  accordingly.  Each  party  will 
pay  his  own  costs. 

Mb.  Justice  Hoijx)way  and  Mb.  Justicb  Sanneb  concur. 


VANDERPOOL,  Eespondbnt,  v.  VANDEBPOOL,  Exbcutbci, 

Appellant. 

(No.  3,327.) 
(Submitted  Jasmarj  7,  1914.    Bedd^  January  26,   1914.) 

[138  Pac.  772.] 

Estates  of  Deceased  Persons — Claims  Against-^Presentation — 
Executors  and  Administrators — 8ta4utes — Variance — Fail' 
ure  of  Proof — Waiver — Estoppel. 

Estates — Claims  Against — Presentation — Statutes — ^Failnra  of  Proof. 

1.  A  claim  against  an  estate  fonnded  upon  a  note  or  other  instm- 
ment  in  writing  must,  under  seetion  7529,  Berised  Codes,  be  aeoom- 
pani0d  hy  a  copy  of  it,  or,  if  the  original  be  lost  or  destroyed,  an 
affidavit  must  be  appended  stating  such  fact,  and  containing  a  copy  of 
description  of  the  writing.  Under  section  7532,  the  holder  of  such  a 
claim  cannot  maintain  an  action  on  it  unless  the  Terj  claim  sued  upon 
has  first  been  presented  to  the  executor  or  administrator.  While  a 
claim  presented  to  defendants  as  executrix  did  not  purport  to  be  based 
upon  a  promissory  note,  the  complaint  alleged,  and  the  evidence  showed, 
that  it  was.  Held,  that  there  was  such  &  variance  as  amounted  to  a 
failure  of  proof. 

[As  to  statement  of  claims  in  their  presentation  against  the  estate  of 
decadent,  see  note  in  130  Am.  St.  Bep.  311.] 

Same — Complaint — When  Insufficient. 

2.  A  oomplaint  in  an  action  to  recover  on  a  claim  against  an  estate 
fails  to  state  a  cause  of  action  unless  it  expressly  alleges  that  the 
elaim  as  made  was  first  duly  presented  to  the  executor  or  sdministrator. 

Same — When  Action  will  not  Lie. 

3.  Statutes'such  as  section  7525,  Bevised  Codes,  providing  that  claims 
against  estates  upon  causes  of  action  which  sound  in  contract  are 
barred  unless  presented  within  the  time  limited  in  the  notice  for  th^ 
presentation,  supersede  the  general  statutes  of  limitaitions  and  com- 
pliance with  their  terms  is  essential  to  the  maintenanoe  of  actions 
thereon. 

Same — Presentation  of  Claim — ^Executors  and  Administrators — Attorneys^ 
Waiver — EstoppeL 

4.  Neither  an  executor  or  administrator,  nor  an  attorney  for  the 
astate,  can  waiv«  anj  substantial  right  affecting  the  interests  of  tha 
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liein  or  creditors,  nor  can  either  be  estopped  hj  his  condnct  to  their 
prejudice;  hence  an  executrix  was  not  estopped  to  contest  a  claim 
because  of  sJleged  misleading  statements  and  aesuranoee  made  bj  the 
attorney  of  the  estate,  which  induced  the  claimant  to  omit  compliance 
with  the  provisione  of  <tbe  statute  prescribing  the  manner  of  presenitini; 
the  claim.  • 

Appeal  from  District  Court,  Sanders  County;  B.  Lee  McCulr 
loch,  Judge. 

Action  by  Mrs.  A.  C.  Yanderpool  against  Elizabeth  A.  Q. 
Yanderpool,  as  executrix  of  Samuel  L.  Yanderpool,  deceased. 
Judgment  for  plaintiff,  and  defendant  appeals  from  it  and  an 
order  denying  her  a  new  trial.    Beversed  and  remanded. 

Messrs.  ToUm  cfe  Oaincs,  and  Mr,  H,  J.  Burleigh,  for  Appel- 
lant, submitted  a  brief ;  Mr.  B.  F.  Oaines  argued  the  cause  orally. 

We  contend  that  a  compliance  with  the  requirements  of  sec- 
tion 7529,  Revised  Codes,  demands  that  inasmuch  as  the  founda- 
tion of  the  cause  of  action  prosecuted  by  respondent  was  a 
promissory  note,  it  was  necessary  for  her  to  plead  facts  showing 
that  the  claim  she  presented  was  such  a  claim  as  the  statute 
demands.  The  allegations  in  the  complaint  in  this  respect  are 
insufScient  to  state  a  cause  of  action. 

It  certainly  must  appear  that  the  claim  sued  on  is  the  identical 
claim  which  was  presented  against  the  estate. '  {Brown  v.  Dcdy, 
33  Mont.  523,  84  Pac.  883.)  And  as  the  right  and  the  mode  of 
recovery  are  provided  by  statute,  the  statute  must  be  followed 
in  order  for  a  plaintiff  to  prevail ;  the  pleadings  and  proof  must 
bring  such  plaintiff  within  the  statute.  {Menard  v.  Montana 
Cent.  By.  Co.,  22  Mont.  340,  56  Pac.  592.) 

This  court  has  apparently  never  passed  upon  the  question  of  the 
suflBciency  of  the  presentation  of  a  claim  which  is  in  fact  founded 
upon  a  note,  but  which  has  not  accompanying  the  claim  a  copy 
of  the  note  or  an  affidavit  explanation  of  its  loss  or  destruction. 
In  the  case  of  Dorais  v.  Doll,  33  Mont.  314,  83  Pac.  884,  it,  how- 
ever^  gives  implied  approval  to  the  contention  that  such  a  pres- 
entation is  not  sufficient    In  Missouri  there  is  found  a  pro- 
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vision  somewhat  similar  to  section  7529,  supra.  In  the  case  of 
Waltemar  v.  Schnick's  Estate  iWoUefnakr  v.  Doye),  102  Mo. 
App.  133,  76  S.  W.  1053,  it  is  said:  "The  exhibition  of  plaintiff's 
claim  to  defendant  did  not  contain  a  copy  of  the  note  (the  in- 
strument of  writing  npon  which  her  claim  is  founded)  and  for 
this  reason  was  wholly  insufficient  under  the  statute."  Again, 
in  the  case  of  Briiian  y.  Fender,  116  Mo.  App.  93,  92  S.  W.  179, 
the  same  court  held  that  compliance  with  the  provisions  of  their 
section  was  jurisdictional,  and  if  a  claimant  failed  to  follow  any 
one  of  the  required  steps  no  jurisdiction  of  the  cause  was  ac- 
quired by  any  court.  Announcing  the  same  general  principle 
as  stated  in  Brown  v.  Daly,  supra,  we  find  decisions  from  Cali- 
fornia, as  follows:  Etchas  v.  Orena,  127  Cal.  588,  60  Pac.  45; 
McOrath  v.  CarroU,  110  Cal.  79,  42  Pac.  466;  Morehouse  v. 
Morehouse,  140  Cal.  88,  73  Pac.  738.  And  construing  a  section 
of  the  California  Codes  which  is  practically  identical  with  sec- 
tion 7529,  supra,  we  find  decisions  as  follows:  Bank  of  Sonoma 
County  V.  Charles,  86  Cal.  322,  24  Pac.  1019;  In  re  Turner's 
Estate,  128  Cal.  388,  60  Pac.  967. 

That  in  cases  of  this  character  more  satisfactory  proof  is  re- 
quired than  in  the  ordinary  action,  it  not  being  permitted  to 
introduce  testimony  with  reference  to  declarations  of  a  deceased 
person  of  a  self-s'erving  character  and  wherein  the  evidence  is  al- 
most entirely  within  the  control  of  the  plaintiff,  see  Holmes  v. 
Connable,  111  Iowa,  298,  82  N.  W.  780 ;  WaUace  v.  Rappleye,  103 
111.  229 ;  Graham  v.  Oraham's  Exrs.,  34  Pa.  481 ;  Brewer  v.  Hier- 
onymus,  19  Ey.  Law  Rep.  645,  41  S.  W.  310;  Rosseau  v.  Bouss, 
180  N.  Y.  116,  72  N.  E.  916;  18  Cyc  530. 

No  appearance  in  behalf  of  Respondent. 

MB.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

The  following  promissory  note  is  copied  into  the  complaint 
and  made  the  basis  of  plaintiff's  cause  of  action: 
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"July  the  15, 1908. 

'*!  promise  to  pay  to  Mrs.  A.  C.  Vanderpool  one  thousand 
dollars,  $1,000,  in  three  years  from  date,  at  6  per  cent  interest. 

**S.  L.  Vanderpool." 

It  is  alleged  that  S.  L.  Vanderpool  died  testate  on  June  19, 
1911 ;  that  the  defendant  is  the  duly  appointed  executrix  of  his 
last  will  and  testament;  that  on  August  26,  1911,  plaintiff 
presented  her  claim  for  the  amount  then  due  on  said  note,  which 
claim  was  rejected ;  and  that  the  plaintiff  is  now  the  owner  and 
holder  of  the  note,  no  part  of  which  has  ever  been  paid.  The 
answer  denies  the  execution  or  delivery  of  the  note,  or  any  in- 
debtedness due  from  the  deceased  to  the  plaintiff,  and  denies 
that  any  claim  for  the  debt  sued  upon  was  ever  presented  to  the 
executrix.  It  is  further  alleged  aflBrmatively  that  plaintiff's 
cause  of  action,  if  any  she  ever  had,  is  barred  by  the  provisions 
of  section  7525,  Revised  Codes.  The  reply  is  a  general  denial 
of  the  new  matters  contained  in  the  answer.  Upon  the  trial  of 
[1]  the  cause  plaintiff  testified  to  the  facts  and  circumstances 
surrounding  the  execution  and  delivery  of  the  note ;  that  no  part 
of  the  debt. evidenced  by  it  had  ever  been  paid,  and  that  about 
August  17,  1911,  she-  went  to  the  oflSce  of  Mr.  H.  J.  Burleigh, 
attorney  for  the  estate,  which  office  was  designated  in  the  notice 
to  creditors  as  the  place  for  the  presentation  of  claims  against 
the  estate ;  that  she  was  informed  by  Mr.  Burleigh  that  he  was 
the  attorney  for  the  estate,  and  as  such  could  not  act  as  her 
attorney  in  preparing  her  claim  in  statutory  form,  but  that  as  a 
mere  matter  of  accommodation  and  gratuitously  he  would  pre- 
pare her  claim  for  her;  that  he  did  prepare  a  claim;  and  that  she 
verified  it  and  left  it  with  him,  and  in  a  short  time  thereafter 
was  notified  that  it  had  been  disallowed  and  rejected.  As  to 
what  further  took  place  in  Mr.  Burleigh's  office  at  that  time,  the 
witnesses  speak  for  themselves.  Plaintiff  testified  that  she  in- 
formed the  attorney  that  her  claim  was  founded  upon  a  promis- 
sory note,  but  that  the  note  had  been  mislaid  and  she  could  not 
find  it  at  that  time ;  that  shortly  after  her  claim  was  rejected  she 
found  the  note,  a  copy  of  which  is  set  forth  above,  and  notified 
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Xr,  Borkisi  of  tb^  fad :  that  he  caiae  to  her  kcJOBC.  WKustd  &e 
note,  and,  after  fce^plii?  h  a  daj  or  more,  rftxir^i-sd  it  to 
with  the  aaRzran^  that  ahe  voold  hare  no  tro:ib!e  eeiii-e 
moD/ej.  3fr.  Barlrigh  tcstiS^d  that  when  the  p'lir.rff  case  to 
his  offiee  and  asb^d  him  to  prepare  her  daim  in  star:::>>;7'  f  irau 
he  inquired  of  h<T  partirolarij  whether  ahe  had  anr  c-:4e  or  otho- 
writrsi^  evii^ntiiig  the  debt :  that  die  informed  him  that  she  did 
not  hare,  and  that  it  was  after  the  elaim  waa  rejeeted.  and  after 
plaintiff  had  been  notified,  that  ahe  then  informed  him  for  the 
fint  time  that  she  had  a  note,  and  that  he  told  her  if  it  was  aH 
right  she  would  doabtleas  reeeire  her  monejr  withoat  trt>:;blc- 
Moch  of  the  time  of  the  trial  was  deroted  to  reeeiTine  eridecee 
too^rhing  the  fecoineness  of  the  sienature  to  the  note  sued  npon. 
The  trial  resulted  in  a  judgment  in  faTor  ct  plai::tiff,  and  frcm 
that  judgment  and  an  order  denving  a  new  triaL  the  defendant 
hasappealed. 

We  hare  omitted  all  references  to  those  portions  of  the  eri- 
denee  whieh  tend  to  weaken  the  plaintiff's  case  as  exhibited  under 
the  riew  most  favorable  to  her,  aa  well  as  all  references  to 
testimonj  tending  to  defeat  her  claim  or  to  corroborate  Mr.  Bur- 
leigh.  For  the  purposes  of  this  appeal  we  maj  assume  that  the 
jury  found  specifically  that  plaintiff's  Tcrsion  of  her  transacti(»is 
with  the  attorney  is  correct,  and  that  the  evidence  is  sufficient 
to  sustain  that  finding.  Section  7529,  Revised  Codes*  in  treating 
of  claima  for  presentation  against  an  estate,  provides:  ''If  the 
claim  be  founded  upon  a  bond,  bill,  note  or  other  instrument, 
a  copy  of  such  instrument  must  accompany  the  claim,  and  the 
original  must  be  exhibited  if  demanded,  unless  it  be  lost  or 
destroyed,  in  which  case  the  claimant  must  accompany  his  claim 
with  his  affidavit  containing  a  copy  or  particular  description  of 
such  instrument,  and  stating  its  loss  or  destruction."  Com- 
pliance with  these  provisions  involves  no  difficulty,  and  a  court 
cannot  say  that  anything  less  than  substantial  compliance  upon 
the  part  of  the  claimant  meets  the  requirements.  It  is  not  within 
the -power  of  a  court  either  to  repeal  or  amend  this  section.  The 
only  claim  which  was  presented  by  the  plaintiff  against  this 
omitting  merely  formal  portions,  reads  as  follows: 


48  Mont.]  Vanderpool  v.  Vanderpool.  453 

"Estate  of  Samuel  L.  Vanderpool,  Deceased,  to  Caroline  B. 

Vanderpool,  Dr. 

**1908,  July  15.     To  money  loaned  deceased  to  be  re- 
paid in  3  years  with  interest  at 
the  rate  of  6  per  cent  per  annlim .  $1,000  00 
Interest  from  July  15,  1908,  to  Au- 
gust 15,  1911 185  00 


Total  amount  due  to  August   15, 
1911 $1,185  00" 

This  does  not  purport  to  be  founded  upon  any  instrument  in 
writing.  It  does  not  contain  any  copy,  and  neither  was  it  ac- 
companied by  an  affidavit  containing  a  copy  or  a  particular 
description  of  any  instrument,  or  any  statement  that  the  instru- 
ment upon  which  the  claim  was  founded  had  been  lost  or  de- 
stroyed. The  statute  further  provides:  **No  holder  of  any  claim 
against  an  estate  shaU  maintain  any  action  thereon,  unless  the 
claim  is  first  presented  to  the  executor  or  administrator." 
(Sec.  7532,  Rev.  Codes.)  The  only  exception  to  this  rule  is  in 
favor  of  one  whose  claim  is  secured  by  mortgage  or  lien,  and 
who  does  not  seek  a  deficiency  judgment  against  the  estate. 
What  claim  is  it  which  must  be  presented  under  this  section? 
The  identical  one  sued  upon.  A  party  cannot  present  a  claim 
founded  upon  an  open  account  and  then  maintain  an  action 
upon  a  promissory  note,  or  vice  versa  (Brown  v.  Dcdy,  33 
Mont.  523,  84  Pac.  883;  Waltemar  v.  Schnick's  Estate  (Wolte- 
makr  v.  Doye),  102  Mo.  App.  133,  76  S.  W.  1053) ;  and,  if  he 
attempts  to  do  so,  the  result  is  such  a  variance  as  amounts  to 
a  failure  of  proof.     (Etchas  v.  Ore^ia,  127  Cal.  588,  60  Pac.  45.) 

So  imperative  is  the  statute  above  that,  in  the  absence  of  an 
[2]  express  allegation  that  the  plaintiflp  duly  presented  the 
claim  sued  upon,  the  complaint  fails  to  state  a  cause  of  action 
altogether.  (Fratt  v.  Hunt,  108  Cal.  288,  41  Pac.  12 ;  Morse  v. 
Steele,  149  Cal.  303,  86  Pac.  693;  18  Cyc.  991.)  Plaintiff  ap^ 
parently  appreciated  this  rule,  for  in  her  complaint  she  alleges 
due  presentation  of  her  claim  founded  upon  the  note  above; 
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her  proof,  liowever.  fails  to  sustain  her  pleading.  She  has  not 
appeared  in  this  coart  at  all,  and  we  are  not  aided  hy  any  brief 
sabmitted  in  her  behalf. 

We  infer  from  the  record,  however,  that  the  trial  conrt  pro- 
ceeded npon  the  theory  that  if  plaintiff  was  led  into  error  in 
[3]  filing  her  claim,  by  the  attorney  for  the  estate,  the  estate 
itself  is  estopped  to  deny  that  the  claim  was  presented  as  re- 
quired by  law.  Section  7525,  Bevised  Codes,  provides  that: 
''All  claims  arising  npon  contracts,  whether  the  same  be  due, 
not  due  or  contingent,  must  be  presented  within  the  time  limited 
in  the  notice,  and  any  claim  not  so  presented  is  barred  forever.'' 
These  statutes  of  nondaim  are  special  in  character;  they  super- 
sede the  general  statutes  of  limitations,  and  compliance  with 
their  requirements  is  essential  to  the  foundation  of  any  right  of 
action  against  an  estate  upon  a  cause  of  action  which  sounds  in 
contract.  The  executor  or  administrator  is  in  effect  a  trustee  of 
the  funds  of  the  estate  for  the  benefit  of  the  creditors  and  heirs, 
and  cannot  waive  any  substantial  right  which  materially  affects 
their  interests,  and,  for  the  same  reason,  cannot  be  estopped  by 
his  own  conduct.  He  cannot,  by  failure  to  plead  the  statute  of 
nonclaim  as  against  one  who  sues  upon  a  claim  which  has  not 
been  properly  presented,  preclude  the  heirs  or  other  creditors  of 
the  estate  from  setting  it  up  upon  settlement  of  his  accounts 
{In  re  Mouillerat's  Estate,  14  Mont.  245,  36  Pac.  185),  and  he 
renders  himself  personally  liable  for  devastavit  in  case  of  pay- 
ment of  such  a  claim.  While  an  equitable  estoppel  might  foe 
invoked  as  against  an  executor  or  administrator  so  far  as  his 
individual  interest  in  the  estate  is  concerned,  it  cannot  operate 
to  the  prejudice  of  the  heirs  or  other  creditors.  Even  his 
misleading  statements,  his  assurances  or  his  conduct  which  in- 
duces a  creditor  to  omit  compliance  with  the  statute,  will  not 
operate  to  estop  him  from  contesting  the  claim  upon  the  ground 
of  noncompliance.  The  reason  for  these  rules  ought  to  be  man- 
ifest at  once,  and  with  reference  to  them  there  is  substantial 
unanimity  of  opinion   among  the  authorities.     (2   Woerner's 


48  Mont.]  Vandebpool  v,  Yanderpool.  455 

American  Law  of  Administration,  sec.  387;  Kells  v.  Lewis,  91 
Iowa,  128,  58  N.  W.  1074;  SpauLding  v.  Suss,  4  Mo.  App.  541.) 

In  Nagle  v.  Ball,  71  Miss.  330,  13  South.  929,  the  court  said : 
*'  The  administrator  cannot  waive  the  absolute  bar  created  by  stat- 
ute for  the  protection  of  estates  of  decedents.  He  cannot  abrogate 
a  positive  rule  of  law  requiring  probate  of  claims  within  the 
prescribed  period  by  conduct  of  his  own,  however  misleading  or 
designing.  The  creditors  were  bound  to  obey  the  plain  require- 
ments of  the  statute.  They,  as  all  others,  Vere  supposed  to  know 
the  law  prescribed  for  their  guidance.  But  if  they  did  not,  and 
the  administrator  advised  or  induced  them  to  omit  to  probate 
their  claims,  •  •  •  where  is  the  authority  to  be  found  for 
exempting  them  from  the  operation  of  a  positive  statute  which 
is  universal  in  its  application t" 

If  the  estate  would  not  have  been  bound  by  the  same  repre- 
sentations as  are  alleged  to  have  been  made  by  Mr.  Burleigh,  if 
they  had  been  made  by  the  executrix,  for  the  stronger  reason  it 
was  not  estopped  by  the  acts  of  the  attorney,  who  has  no  author- 
ity whatever  in  passing  upon  claims,  or  in  allowing  or  rejecting 
them. 

In  failing  to  present  the  identical  claim  sued  upon,  plaintiff 
has  suffered  the  penalty  provided  in  section  7525  above,  and  we 
cannot  change  that  statute  in  order  to  relieve  her  from  the  hard- 
ships, if  any,  which  this  conclusion  imposes.  If  she  has  any 
cause  of  action  which  she  can  now  assert,  it  mtust  be  one  against 
Mr.  Burleigh  and  not  against  this  estate. 

For  the  reason  that  the  evidence  fails  to  support  the  verdict, 
the  judgment  and  order  are  reversed,  and  the  cause  is  remanded, 
with  directions  to  dismiss  the  complaint. 

Reversed  and  remanded. 

Mb.  Chief  Justice  Brantly  and  Mb.  Justice  Sankeb  concur. 
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STATE,  Appeluxt,  v.  HABPEB,  Bsspohobst. 

(Xo.  3^3.) 
(Sobmittod  Jmauaij  9,  1914.    Decided  Jaimny  26,  1914.) 

[138  Pi£.  495.] 

Criminal  Law — ''White  Slave"  Act — Females — Transportalion 
for  Immoral  Purposes — Interstate  Commerce — Jurisdiction. 

1»  ffinee  Gongreai  li^  ezclusiTe  jniisdietioD  to  regulate  iittentate 
tommerte;  nnee  the  tnuwportation  of  paaeengerB  from  one  state  to 
anotlier  is  interstate  eomniene,  and  since  bj  tlie  Mann  Aet  (CSiap.  395, 
36  U.  8.  Stat.  825)  the  Cbngreas  has  sasnmed  to  regulate  the  trans- 
portation of  females  frtMn  one  state  to  another  for  immoral  purposes, 
the  state  legislature  had  no  power  to  enact  a  provision  eorering  the  same 
sobjeet-matter,  and  therefore  section  1,  Oiapter  1,  Laws  of  1911,  is 
inoperative,  and  the  district  cooit  properlj  sustained  a  demurrer  to 
an  information  charging  defendant  with  a  Tiolation  of  section  1  of 
such  Act. 

[As  to  validity  of  federal  "White  Slave  Traffie  Act,"  see  note  in  Ann. 
Cas.  1913E,  909.  As  to  construction  of  such  Act,  see  note  in  Ann.- 
Cas.  1913E,  913.] 

Appeal  from  District  Court,  Park  County;  Albert  P.  Stark, 
Judge. 

Peter  Harper  was  informed  a^inst  for  aiding  a  woman  in 
obtaining  transportation  from  Minnesota  to  Montana  for  an  im- 
moral purpose.  A  demurrer  having  been  sustained  to  the  in- 
formation and  defendant  discharged,  the  state  appeals. 
Affirmed. 

Cause  submitted  on  brief  of  counsel  for  Appellant,  Mr,  D.  M. 
Kelly,  Attorney  Oeneral,-  and  Mr.  J.  H.  AVvord,  Assistant  At- 
torney General. 

As  contended  by  defendant  below,  it  has  even  been  held  that 
Congress  has  plenary  power  over  the  subject  of  interstate  com- 
merce and  that  laws  enacted  by  it  are  supreme.  {McCulloch  v. 
MaryUmd,  4  Wheat.  (U.  S.)  316,  4  L.  Ed.  579 ;  Smith  v.  State  of 
Alabama,  124  U.  S.  465,  31  L.  Ed.  508,  8  Sup.  Ct.  Rep.  564; 
Adams  Express  Co.  v.  Croninger,  226  U.  S.  491,  57  L.  Ed.  314, 
44  L.  R.  A.  (n.  s.)  257,  33  Sup.  Ct.  Rep.  148;  Chicago  etc.  Ry. 
Co.  V.  MUler,  226  U.  S.  513,  57  L.  Ed.  323,  33  Sup.  Ct.  Rep. 
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15&;  Smith  V.  Turner,  7  How.  (U.  S.)  287, 12  L.  Ed.  703.)  Nor 
can  it  be  denied  that  the  transportation  of  passengers  is  inter- 
state commerce  and,  therefore,  subject  to  regrulation  by  Congress. 
However,  all  of  these  cases  recognize  the  police  power  reserved 
to  the  states,  the  power  to  enact  laws  for  the  preservation  of  the 
health,  property  and  morals  of  their  citizens.  (Smith  v.  Turner, 
supra,)  In  Sherlock  v.  Ailing,  93  U.  S.  99,  23  L.  Ed.  819,  it  is 
said:  *'In  conferring  upon  Congress  the  regulation  of  commerce, 
it  was  never  intended  to  cut  the  states  off  from  legislating  on 
all  subjects  relating  to  the  health,  morals  and  safety  of  their 
citizens,  though  the  legislation  might  indirectly  affect  the  com- 
merce of  the  country."  Other  cases  adopting  this  same  view 
are :  Austin  v.  State  of  Tennessee,  179  U.  S.  343,  45  L.  Ed.  224, 
21  Sup.  Ct.  Bep.  132;  Plumley  v.  Commonwealth  of  Massa- 
chusetts, 155  U.  S.  461,  39  L.  Ed.  223,  15  Sup.  Ct.  Rep.  154; 
Geer  v.  State  of  Connecticut,  161  U.  S.  519,  40  L.  Ed.  793,  16 
Sup.  Ct.  Rep.  600. 

The  broad  general  line  of  division  between  federal  and  state 
jurisdiction  is  "based  upon  the  principle  of  national  control  of 
.every  subject  affecting  the  country  and  the  people  as  a  whole 
and  wherein  uniformity  of  rule  and  control  is  desirable,  if  not 
indispensable,  and  of  state  control  over  subjects  of  local  inter- 
est."    {Murray  v.  Chicago  etc.  R.  Co,,  62  Fed.  24.) 

The  state  law  called  in  question  here  is  a  prohibition  upon  the 
residents  of  this  state  to  do  certain  things  inimical  to  the  health 
and  morals  of  this  state,  in  other  words  an  exercise  of  the  police 
power  which  may  in  an  indirect  fashion  affect  interstate  com- 
merce. But  as  seen  by  the  numerous  cases  cited,  it  is  a  legiti- 
mate exercise  of  the  legislative  functions  of  this  state  and  not 
necessarily  an  interference  with  interstate  commerce,  even 
though  it  might  indirectly  affect  it.  Nor  can  it  be  said  that  it 
is  such  a  subject  as  of  necessity  requires  exclusive  national 
jurisdiction,  regulation  and  control.  It  is  essentially  as  much 
a  matter  of  local  interest  as  the  liquor  traffic,  the  drug  traffic, 
or  the  tobacco  traffic,  and  it  is  also  as  essentially  a  matter  of 
interstate  commerce  as  the  transportation  of  these  various  com- 
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zra  tike  npTcme  ecort  of  the  rn5ted  Stxta  bas  kdd 
it^oos  in  th€«e  iiian«fs  to  be  Talid.     {Amstim  t.  Stmte 
of  TfwjUM4,  lis  U.  S.  343,  45  L.  Ed.  224,  a  S«p-  Ct  Rep. 


Tbe  anrisy^^  adraseed  tliat  this  ec<iiit  baa.  in  tbe  csk  of  tbe 
Stmit  T.  S^riturn  Pmcifc  fiy.  Co-,  36  Mc-nt.  582,  13  Ann.  Cat 
144.  L3  L.  Bu  A.  'n.  «.;  134,  93  Pml  945.  indieited  tbmt  a  fed- 
enl  law  izpc^c  the  same  subject  as  a  state  law  would  cntirdlT 
abrogate  the  state  law,  is  cot  substantiated  bj  a  careful  reading 
of  that  derrisiom  for  tbe  reason  that  tbe  eourt  did  not  at  that 
time  bare  before  it  tbe  question  of  tbe  Taliditj  of  a  state  law 
npon  a  topic  upon  whieb  tbe  federal  goTemment  bad  preTioosly 
enaeted  a  law,  both  being  operatire  at  tbe  same  time,  and  for 
tbe  further  reason  that  tbe  onlj  question  whieb  could  have 
arisen  in  that  case  was  whether  tbe  state  bad  a  right  to  regu- 
late the  relations  of  the  carrier  and  its  agents^  a  different  ques- 
tion from  the  one  inrolved  here. 

UR.  JUSTICE  SANNEB  delivered  the  opinion  of  tbe  court 

Bj  an  information  filed  in  tbe  district  court  of  Park  county, 
tbe  respondent,  one  Peter  Harper,  was  accused  of  aiding  a 
woman  in  obtaining  transportation  from  Woodlake,  Minnesota, 
to  Livingston,  Montana,  for  the  purpose  of  concubinage,  con- 
trary to  the  provisions  of  section  1,  Chapter  1,  Laws  of  tbe 
Twelfth  Legislative  Assembly  (Laws  1911,  p.  3).  To  this  in- 
formation the  respondent  demurred,  principaUy  upon  tbe  ground 
that  the  eourt  was  without  jurisdiction.  The  demurrer  was  al- 
lowed and,  because  the  objection  could  not  be  avoided  by  another 
or  amended  information,  the  respondent  was  discharged.  From 
the  judgment  thus  entered,  the  state  has  appealed. 

In  ruling  upon  the  demurrer  the  learned  judge  of  the  district 
court  filed  a  memorandum  which,  omitting  the  formal  parts,  is 
as  follows : 

^'The  law  under  which  this  informaticm  is  drawn  was  passed 
[1]  by  the  twelfth  legislative  assembly,  and  was  approved  by 
IhaMODvemor  on  January  28,  1911,  and,  it  will  be  observed,  in 
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section  1  assumes  to  prohibit  the  transportation  of  women  and 
girls  into  this  state  from  another  state  for  immoral  purposes, 
and  to  punish  as  a  felony  those  who  shall  aid  any  such  girl  or 
woman  in  obtaining  such  transportation.  Prior  to  the  passage 
of  this  law  the  Congress  of  the  United  States  had,  on  June  25, 
1910,  passed  what  is  known  as  the  Mann  Act  (Fed.  Stat.  Ann. 
1912  Supplement,  419),  in  the  second  section  of  which  it  is  pro- 
vided that  any  person  who  shall  aid  or  assist  in  procuring  any 
ticket  or  any  form  of  transportation  to  be  used  by  any  girl  or 
woman  in  interstate  commerce  in  going  to  any  plfitce  for  the 
purpose  of  prostitution  or  debauchery  or  for  any  immoral  pur- 
pose shall  be  deemed  guilty  of  a  felony. 

**The  contention  of  counsel  for  the  defendant  ia  that  the 
transportation  of  persons  from  one  state  to  another,  whatever 
the  purpose,  is  interstate  commerce ;  that  the  provisions  of  sec- 
tion 8,  clauses  3  and  18,  of  the  federal  Constitution,'  which  con- 
fer upon  Congress  the  power  to  *  regulate  commerce  among  the 
several  states/  and  4o  make  all  laws  which  shall  be  necessary 
and  proper'  for  that  purpose,  are  exclusive,  at  least  when  Con- 
gress has  assumed  to  exercise  its  delegated  powers;  that.  Con- 
gress having  manifested  its  purpose  in  the  Mann  Act  to  take 
possession  of  the  subject  of  the  transportation  of  girls  and  women 
from  one  state  to  another  for  immoral  purposes,  and  to  punish 
those  who  might  engage  in  such  traf&c  or  seek  to  aid  in  the 
same,  the  entire  matter  must  be  left  under  federal  control,  and 
that  the  Act  under  which  the  information  against  the  defendant 
was  drawn  is  the  result  of  an  unwarranted  assumption  of  power 
by  the  legislature;  that  the  legislature  having  no  legal  right  to 
legislate  upon  the  matter,  its  attempted  Act  could  not  confer 
upon"  the  state  courts  any  jurisdiction  to  punish  an  offender 
against  the  Act.  The  state  law  and  the  federal  Act  embody 
substantially  the  same  provisions,  and  it  is  clear  that  it  was  the 
intention  of  Congress  to  assume  control  of  the  subject  so  far  as 
its  power  extends. 

'*The  transportation  of  freight  or  passengers  from  one  state 
to  another,  or  through  more  than  one  state,  is  interstate  com- 
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merce;  and  the  regulation  thereof  by  the  states  is  forbidden 
by  the  federal  Constitution.  Such  commerce,  whether  carried 
on  by  individuals  or  corporations,  is  under  the  exclusive  juris- 
diction of  Congress.  {State  of  Indiana  v.  PuUman  Palace  Car 
Co.  (C.  C),  16  Fed.  193,  11  Bias.  561.) 

"In  Mondou  v.  New  York  etc.  E,  Co.  [223  U.  S.  1,  56  L. 
Ed.  327,  38  L.  R.  A.  (n.  s.)  44,  32  Sup.  Ct.  Eep.  169],  the  su- 
preme court  of  the  United  States,  referring  to  commerce  clauses 
of  the  Constitution,  says:  'They  have  been  considered  by  this 
court  so  often  and  under  such  varied  connections  that  some 
propositions  bearing  upon  the  extent  and  nature  of  this  power 
have  come  to  be  so  firmly  settled  as  no  longer  to  be  open  to  dis- 
pute, among  them  being  (1)  that  the  term  "commerce"  com- 
prehends more  than  the  mere  exchange  of  goods.  It  embraces 
commercial  intercourse  in  all  its  branches,  including  transpor- 
tation of  passengers  and  property  by  common  carriers,  whether 
carried  by  water  or  by  land. '  It  is  therefore  not  open  to  argu- 
ment but  that  the  transportation  of  passengers  from  one  state 
to  another  is  embraced  within  the  meaning  of  the  words  'inter- 
state commerce, '  and  that  Congress  has  the  authority  to  regulate 
such  transportation. 

"In  the  case  of  Hoke  et  dl.  v.  United  States  [227  U.  S.  308, 
Ann.  Cas.  1913E,  905,  57  L.  Ed.  523,  43  L.  R.  A.  (n.  s.)  906, 
33  Sup.  Ct.  Rep.  281],  it  is  held:  'Congress,  in  the  exercise  of 
its  power  to  regulate  commerce,  could  lawfully  enact  the  pro- 
visions of  the  White  Slave  Act  of  June  25,  1910  (36  Stats,  at 
Large,  825,  Chap.  395,  U.  S.  Comp.  Stats.  Supp.  1911,  p.  1343), 
making  criminal  the  transportation  of  women  or  girls  in  inter- 
state commerce  for  the  purpose  of  prostitution  or  debauchery,  or 
other  immoral  purposes,  or  the  obtaining,  aiding,  or  inducing  of 
such  transportation. ' 

"That  the  state  law  under  consideration  attempts  to  control 
a  certain  phase  of  interstate  commerce  is  disclosed  in  the  first 
three  lines  of  the  Act  in  question,  which  declare:  'The  importa- 

« 

tion  of  women  and  girls  into  this  state,  or  the  exportation  of 
women  and  girls  from  this  state  for  immoral  purposes,  is  hereby 
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prohibited.'  We  then  have  a  state  law  and  a  federal  law,  each 
dealing  Y^ith  the  same  sabjeet,  and  are  to  inquire  what  effect 
one  has  upon  the  other.  Are  they  of  equal  potency  and  effect ; 
are  they  concurrent,  or  must  one  give  way  to  the  other? 

''Chief  Justice  Marshall,  in  McCvlloch  v.  MaryUmd,  4  Wheat. 
(U.  S.)  316,  4  L.  Ed.  579,  says:  *If  any  one  proposition  could 
command  the  universal  assent  of  mankind,  we  might  expect  it 
would  be  this :  that  the  government  of  the  Union,  though  limited 
in  its  powers,  is  supreme  within  its  sphere  of  action.  This  would 
seem  to  result  necessarily  from  its  nature.  It  is  the  govern- 
ment of  all;  its  powers  are  delegated  by  all;  it  represents  all, 
and  acts  for  all.  Though  any  one  state  may  be  willing  to  con- 
trol its  operations,  no  state  is  willing  to  allow  others  to  control 
them.  The  nation,  on  those  subjects  on  which  it  can  act,  must 
necessarily  bind  its  compoinent  parts.  But  this  question  is  not 
left  to  mere  reason;  the  people  have,  in  express  terms,  decided 
it  by  saying:  *'This  Constitution  and  the  laws  of  the  United 
States  which  shall  be  made  in  pursuance  thereof,"  ''shall  be 
the  supreme  law  of  the  land,"  and  by  requiring  that  the  mem- 
bers of  the  state  legislatures,  and  the  officers  of  the  executive 
and  judicial  departments  of  the  states,  shall  take  the  oath  of 
fidelity  to  it.  The  government  of  the  United  States,  then, 
though  limited  in  its  powers,  is  supreme;  and  its  laws,  when 
made  in  pursuance  of  the  Constitution,  form  the  supreme  law 
of  the  land,  "anything  in  the  Constitution  or  laws  of  any  state 
to  the  contrary  notwithstanding."  '  Further  on  in  the  same 
opinion,  the  court  uses  this  language:  'This  great  principle  is 
that  the  Constitution  and  the  laws  made  in  pursuance  thereof 
are  supreme;  that  they  control  the  Constitution  and  laws  of 
the  respective  states,  and  cannot  be  controlled  by  them. ' 

"In  Smith  v.  State  of  Alabama,  124  U.  S.  465,  31  L.  Ed.  508, 
[8  Sup.  Ct.  Rep.  564],  the  supreme  court  of  the  United  States 
says:  'The  grant  of  power  to  Congress  in  the  Constitution  to 
regulate  commerce  with  foreign  nations  and  among  the  several 
states,  it  is  conceded,  is  paramount  over  all  legislative  powers 
which,  in  consequence  of  not  having  been  granted  to  Congress, 
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are  reserved  to  the  states.  It  follows  that  any  legislation  of  a 
state,  although  in  pursuance  of  an  acknowledged  power  re- 
served to  it,  which  conflicts  with  the  actual  exercise  of  the  power 
of  Congress  over  the  subject  of  commerce,  mast  give  way  before 
the  snpremaey  of  the  national  authority.' 

"In  Covington  <fc  Cincinnati  Bridge  Co.  v.  Commontrealth  of 
Kentucky  [154  U.  8.  204,  38  L.  Ed.  962,  14  Sop.  Ct.  Rep.  1087], 
the  supreme  court  of  the  United  States  says:  'The  adjudications 
of  this  court  with  respect  to  the  power  of  the  states  over  the 
general  subject  of  commerce  are  divisible  into  three  classes: 
Fitst,  those  in  .which  the  power  of  the  state  is  exclusive ;  second, 
those  in  which  the  states  may  act  in  the  absence  of  legislation 
by  Congress;  third,  those  in  which  the  action  of  Congress  is 
exclusive,  and  the  states  cannot  interfere  at  all. ' 

"It  will  be  admitted  without  argument  that  the  statute  in 
question  does  not  fall  within  the  third  class  of  cases  above  men- 
tioned, and  that  the  state  under  its  reserved  police  power  has 
the  right,  at  least  in  the  absence  of  congressional  legislation,  to 
control  the  matter  of  bringing  persons  into  the  state,  there  to 
engage  in  immoral  practices.     In  the  esse  of  Hoke  et  al.  v.  United 
States,  supra,  the  supreme  court  of  the  United  States  says: 
'There  is  nnquestionably  a  control  in  the  states  over  the  morals 
of  their  citizens,  and,  it  may  be  admitted,  it  extends  to  making 
prostitution  a  crime.     It  is  a  control,  however,  which  can  be 
exercised  only  within  the  jurisdiction  of  the  states,  but  there  is 
a  domain  which  the  states  cannot  reach,  and  over  which  CongreBs 
I  power;  and,  if  such  power  be  exerted  to  control  what 
I  cannot,  it  is  an  argument  for,  not  against,  its  legality.' 
ikewise  now  be  conceded  that  the  statute  does  not  fall 
e  first  class  of  cases  above  mentioned,  for  the  reason  that 
v.  United  States,  supra,  the  supreme  court  has  held 
Mann  Act  is  a  valid  exercise  of  the  power  of  Congress 
e  commerce  clause  of  the  federal  Constitution. 
ng,  by  the  process  of  elimination,  removed  the  Act  in 
from  the  first  and  third  classifications  made  by  the  sn- 
ort in  the  Covington  ds  Cincinjiati  Bridge  Co.  Case,  it 
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follows,  of  necessity,  that  it  must  come  under  tlie  second  class — 
that  is,  that  the  power  attempted  to  be  exercised  is  one  of  those 
instances  in  which  the  state  may  act  in  the  absence  of  legislation 
by  Congress — and  it  remains  only  to  determine  what  effect  the 
congressional  Act  has  upon  the  state  Act.  This  subject  has  been 
passed  upon  in  a  number  of  recent  cases,  all  holding  that  in 
those  instances  in  which  the  state  has  power  to  act  in  the  ab- 
sence of  legislation  by  Congress,  when  Congress  does,  by  its  Act, 
manifest  a  purpose  to  take  possession  of  a  subject  within  its 
power  under  the  commerce  clauses  of  the  Constitution,  all  state 
policies,  regulations,  and  laws  upon  the  subject  are  superseded 
by  the  congressional  Act.  {Adams  Express  Co,  v.  Cromnger 
[226  U.  S.  491,  57  L.  Ed,  314,  44  L.  R.  A.  (n.  s.)  257,  33  Sup. 
Ct.  Bep.  148] ;  Chicago,  B.  &  Q,  Ry.  Co.  v.  Miller  [226  U.  S.  513, 
57  L.  Ed.  323,  33  Sup.  Ct.  Rep.  155] ;  Northern  Pac,  By.  v.  SiaU 
of  Washington  [222  U.  S.  370,  56  L.  Ed.  237,  32  Sup.  Ct.  Rep. 
160].  The  same  holding  has  been  made  by  the  supreme  court 
of  Montana  in  the  recent  case  of  Melzner  v.  Northern  Pac.  By. 
Co.,  46  Mont.  277,  127  Pac.  1002. 

'^  Counsel  for  the  state,  however,  insists  that  both  of  these 
Acts  remain  in  effect,  and  the  jurisdiction  over  the  offense 
named  is  concurrent  in  the  federal  and  state  courts;  that  the 
United  States  and  the  state  being  different  sovereignties,  the 
same  Act  may  be  an  offense  against  both.  This  might  be  true 
in  some  instances,  but  here  we  are  confronted  with  the  fact  that, 
so  far  as  the  regulation  of  interstate  commerce  is  concerned^ 
the  states  have  expressly  surrendered  the  entire  subject  to  the 
general  government,  and  that,  when  the  general  government  sees 
fit  to  exercise  the  powers  delegated  and  surrendered  to  it  by  the 
states,  the  state  is  precluded  from  saying  that  the  subject,  or 
any  matter  connected  therewith,  is  under  the  concurrent  control 
of  the  two  sovereignties.  The  case  of  State  v.  Northern  Pacific 
By.  Co.,  36  Mont.  582  [13  Ann.  Cas.  144, 15  L.  R.  A.  (n.  s.)  134, 
93  Pac.  945],  appears  to  be  an  answer  to  these  contentions  of 
counsel.  In  that  case  the  state  sought  to  punish  as  a  crime  the 
violation  of  what  is  known  as  the  Sixteen  Hour  Law,  and,  while 
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•  •  •  al'J  Jir.j  r'.':h  w.^r^n  or  gfrl  in  c-taizinz  tnasporta- 
ty/f#  !//•••  tr.I%  irtat^  for  tie  p:irp<fi*  of  prDiet:nti-:«i  or 
^//r."--f%,r*A7<r,  or  for  ar-7  otr.^r  imnioral  porpcse,  &hAlI  be  deemed 
j(  /,,*/  of  a  f*:/'.r*7/'  «/c.  The  onir  difTeren^  in  these  prortsiaiis 
k  thiit  ytUHTH  tr.e  ifann  Act  a»ea  the  word  "debaacheiy*'  the 
At;it/;  irt^trite  «Av»  "eoL'rubinage";  bat  this  difference  is  not 
m^'AX,j%\.  (AtkanoMW  fA  al,  ▼.  United  States,  221  U.  S.  326, 
Ana.  Can,  yjV4E,  91 1, 57  L.  Ed.  528,  33  Sop.  Ct  Bep.  285.)  Now, 
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if ,  as  is  the  case,  the  very  provision  of  the  Mann  Act  above  re- 
ferred to  has  been  authoritatively  construed  to  be  a  direct  regu- 
lation of  interatate  commerce,  how  can  it  be  said  that  the  like 
provision  of  the  state  statute  is  not  of  the  same  character? 

The  assertion  that  the  state  statute  imposes  no  restriction,  con- 
dition, or  prohibition  upon  the  freedom  of  individuals  in  mov- 
ing from  state  to  state  would  seem  to  carry  its  own  answer. 
When  the  statute  says  that  importation  into,  or  exportation 
from,  this  state  of  women  and  girls  for  immoral  purposes  is  un- 
lawful, it  characterizes  not  merely  the  act  of  the  person  who 
furthers  the  importation  or  exportation,  but  also  the  act  of  the 
person  imported  or  exported ;  and  the  unlawful  character  of  the 
act  of  the  person  imported  or  exported  is  not  affected  by  the 
circumstance  that  the  penalties  of  the  law  are  not  visited  upon 
her.  A  person  is  not  at  liberty  to  do  an  unlawful  thing.  In  the 
absence  of  both  the  federal  and  state  statutes,  persons  would  be 
at  liberty  to  come  into  and  go  out  of  this  state,  without  regard 
to  sex  or  purpose.  Freedom  of  movement  implies  the  right  to 
receive  assistance  when  such  assistance  may  be  had.  To  deny 
to  A  the  right  to  assist  B  is  to  deny  to  B  the  right  to  be  assisted 
and  so  restrict  the  movements  of  B.  In  the  case  of  women  and 
girls  who  come  and  go  for  immoral  purposes,  this  is  the  laudable 
purpose  of  both  the  state  and  federal  enactments.  "If  the 
facility  of  interstate  transportation  can  be  taken  away  from  the 
demoralization  of  lotteries,  the  debasement  of  obscene  literature, 
the  contagion  of  diseased  cattle  or  persons,  the  impurity  of  food 
and  drugs,  the  like  facility  can  be  taken  away  from  the  sys- 
tematic enticement  to,  and  the  enslavement  in  prostitution  and 
debauchery  of,  women,  and  more  insistently  of  girls."  (Hoke 
V.  United  States,  supra,) 

While  the  transportation  of  persons  is  a  branch  of  legitimate 
commerce,  to  knowingly  transport  or  aid  in  the  transportation 
of  women  and  girls  for  immoral  purposes  is  a  proceeding  which 
the  best  sense  of  all  the  world  will  condemn,  and  which  as  a 
menace  to  its  own  welfare,  any  state  may  prohibit  under  its 
police  power.    Such  legislation  is  doubtless  effective  so  long  as 

48  Mont. — ^80 
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Cocipcv  Rnxbis  fOent  ca  the  cubjeeL  'Jforyca  ^c^  S.  8.  Cm. 
T.  «««  Board  of  HemUk,  Hi  C  S.  455.  30  L.  EA  237.  6  Sap. 
Ct.  Bep.  1114;  Coo/^y  ▼.  Pos<  W«nif»  «/  PkOmdelpkU.  12  Hov. 
2M,  318,  13  L.  Ed.  996;  Cori»fftom  tic.  Bridge  Co.  t.  Kemlmety, 

The  falUer  of  sppeDsot's  poahioD  hen  k  that  if  a  state 
xtatcte  k  an  exncite  cf  the  police  power,  it  maj  be  enfOTced, 
althoagfa  it  be  a  direct  regulation  of  int«rsute  ctHnneree  in  a 
re»p«ct  eovered  by  federal  legislation.  "The  line  of  distinetkin 
between  that  idiieh  eoostitates  an  interferenee  with  ctmmeree 
and  tiut  wbieb  k  a  mere  police  regtilation,  k  sometinMa  exeeed- 
tngly  dim  and  ahadowy,  and  it  k  not  to  be  wondered  at  that 
learned  jurirtB  differ  when  endeavoring  to  daamfj  the  eases 
which  arise.  It  k  not  donbted  that  Congreas  has  the  power  to 
go  beyond  the  mere  regulations  of  eommerce  which  it  k  ae- 
ctutomed  to  establish,  and  to  descend  to  the  most  minnte  direc- 
tions, if  it  shoold  be  deemed  adnsable;  and  that  to  whatever 
eitent  the  gronnd  ahall  be  covered  by  those  directions,  the  exer- 
cise of  state  power  k  excluded."  (Cooley's  Constitntional 
Limitations,  7th  ed.,  856.) 

Of  certain  qnarantine  regulations  of  the  state  of  Looisiana  it 
was  remarked  by  the  snpreine  coort  of  the  United  States:  "While 
it  may  be  a  police  power  in  the  sense  that  all  provkions  for  the 
health,  comfort,  and  secnrity  of  the  citizens  are  police  regola- 
tions,  and  an  exercise  of  the  police  power,  it  has  been  said  more 
than  once  in  thk  court  that,  even  where  snch  powers  are  so 
exercised  as  to  come  within  the  domain  of  federal  authority  aa 
deflned  by  the  Constitution,  the  latter  mtist  prevail."  (Morgan 
etc.  8.  8.  Co.  V.  State  Board  of  Health,  supra.) 

The  provision  before  us  declares  that,  under  certain  circnm- 
ivomen  and  girls  are  not  legitimate  subjects  of  commerce, 
ivill  dispute  it,  but  the  controlling  power  to  make  that 
on  rests  with  CongreBS;  otherwise  the  power  vested  in 
I  to  regulate  interstate  commerce,  may  be  circumscribed 
bility  of  the  state  to  determine  what  shall  or  what  shall 
regulated.    "The  police  power  would  not  only  be  ft 
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formidable  rival,  but,  in  a  straggle,  mnst  necessarily  triumph 
over  the  commercial  power,  as  the  power  to  regulate  is  dependent 
upon  the  power  to  fix  and  determine  upon  the  subjects  to  be 
regulated.'*  {License  Cases  {Peirce  v.  New  Hampshire)  5  How. 
597,  600,  12  L.  Ed.  256,  298.) 

The  foregoing  is,  of  course,  intended  to  apply  only  to  those 
portions  of  the  first  section  of  Chapter  1,  Laws  of  1911,  which 
relate  to  transportation  into  this  state  from  without,  and  must 
not  be  taken  r&  an  intimation  against  the  validity  of  any  other 
provision  of  that  section  or  of  any  other  section  of  that  Act. 

The  judgment  is  affirmed. 

Affirmed. 

Mb.  Chief  Justice  Bbantly  and  Mb.  Justice  Hollov^ay 
concur. 


RINGLING,  Respondent,  v.  SMITH  RIVER  DEVELOPMENT 

CO.,  Appellant. 

(No.  3,331.) 
(Submitted   Januarj   8,    1914.    Decided   January   28,    1914.) 

[138  Pac.  1098.] 

Real  Property — Options — Contracts  to  Pvrchase — Pledges — As- 
signment— Appeal  and  Error — Presumptions. 

Appeal  and  Error — Presumptions. 

1.  On  appeal  the  presumption  obtains  that  the  trial'  eourt  did  not 
commit  error,  and  the  burden  of  oyercoming  that  presumption  resta 
upon  appellant. 

Beal  Property — Options — ^Pledges. 

2.  Where  the  bolder  of  an  option  to  purchase  lands  had  not  paid  any- 
thing^ upon  it  nor  taken  possession  of  any  of  them  at  the  time  he 
•assigned  it  as  security  for  a  loan,  he  had  not  any  interest  in  the  lands 
which  he  could  have  mortgaged,  but  was  the  owner  of  a  ep^ies  of 
property  which  he  could  pledge. 

Same — Contract  to  Purchase — Assignment — ^Kquitable  Mortgagee. 

3.  Whether  the  assignment  of  a  contract  to  purchase  land  upom  which 
part  payments  have  been  made,  and  of  which  land  possession  has  been 
taken,  creates  an  equitable  mortgage  upon  the  realty,  depends  upon  iho 
intention  of  the  parties,  determinable  from  the  circumfltaneea  attend- 
ing the  tranaaction. 
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■Mrt^aft,  «*  fi//te  n  Aaa.  Cat.  l^I^B,  MS.] 


Appe4d  fr&m  District  Court,  Lewis  umd  CUHt  Comnty;  J.  MH- 
Ur  fhniik.  Judge. 

SciT  hy  John  Rintrlin^  against  llie  Smith  Birer  Derelopmait 
Cooipanj.    Judgmeiit   for   plaintiff,    and   defendant   appeala. 

m 

Messrs.  Walsh,  Nolan  d^  ScalUm,  for  Appellant,  sabmitted  A 
brief;  Mr.  WiUiam  ScaUon  aigaed  the  eanse  orally. 

The  agreements  between  plaintiff  and  defendant  effected  and 
constituted  liens  and  mortgages  on  real  property,  to  wit,  on  in- 
terests in  real  estate  and  the  district  coort  in  and  for  Leim 
and  Claiic  county  had  no  jurisdiction  of  the  action. 

Exhibit  **A^'  (the  Catlin  contract)  is  a  bilateral  oontrad 
It  comes,  in  all  respects,  within  the  roles  stated  in  Story  on 
Equity  Jurisprudence,  ninth  edition,  section  790,  as  follows: 
^'If  a  man  has  entered  into  a  valid  contract  for  the  purchase  of 
land,  he  is  treated  in  equity  as  the  equitable  owner  of  the  land, 
and  the  vendor  is  treated  as  the  owner  of  the  money.  The  pur- 
chaser may  devise  it  as  land,  even  before  the  conveyance  is 
made,  and  it  passes  by  descent  to  his  heir  as  land.  The  vendor 
is  deemed  in  equity  to  stand  seised  of  it  for  the  benefit  of  the 
purchaser ;  and  the  trust  attaches  to  the  land,  so  as  to  bind  the 
heir  of  the  vendor,  and  every  one  claiming  under  him  as  a  pur- 
chaser, with  notice  of  the  trust."  (See,  also,  1  Warvelle  on 
Vendors,  185-188;  39  Cyc.  1302;  Pomeroy  on  Equity  Juris- 
prudence, sec.  1261;  28  Am.  &  Eng.  Ency.  of  Law,  703.)  As 
to  Exhibit  ''B*'  (the  Mayn  &  Heitman  contract) :  "If  it  was 
merely  an  option  at  its  inception,  it  soon  developed,  by  virtue 
of  its  own  provisions,  into  much  more  than  a  mere  option.  It 
resulted  in  placing  the  legal  title  in  trust  for  the  purchaser,  for 
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as  a  tesult  of  the  contract,  we  find  that  the  title  waa  to  be  con- 
Teyed,  and  presumably  was  conveyed,  to  a  trustee  for  and  to  the 
use  of  the  vendee.    Evidently,  the  conveyance  was  in  trust. 

We,  therefore,  submit  that  under  both  contracts  the  title  was 
held  in  trust  for  the  vendee.  It  matters  not  that  the  trustee 
was  a  third  party,  instead  of  the  vendor  himself.  Indeed,  that 
very  fact  adds  strength  to  our  contention.  In  a  number  of  the 
cases  cited  in  the  authorities  above  referred  to,  bonds  for  title 
are  given  the  same  force  and  effect  as  a  contract  for  sale  and 
purchase.  Surely,  such  a  contract  as  we  are  now  considering, 
accomplished  by  a  transfer  of  title  from  the  vendor  to  a  third 
party  in  trust  for  and  to  the  use  of  the  vendee,  with  the  right 
of  possession  in  the  latter,  ought  to  be  as  effective. 

''A  contract  giving  an  option  to  purchase  land  will  work  a 
conversion  of  the  land,  though  not  exercised  until  after  the 
death  of  the  vendor."  (7  Am.  &  Eng.  Ency.  of  Law,  471,  475, 
476;  Kerr  v.  Day,  14  Pa.  112,  53  Am.  Dec.  526;  Merriti  v. 
Jttdd,  14  Cal.  60,  6  Morr.  Min.  Rep.  62 ;  Hill  v.  Eldred,  49  Cal. 
398;  Sinclair  v.  Armitage,  12  N.  J.  Eq.  174.)  In  addition  to 
the  foregoing  we  also  refer  especially  to  the  authorities,  cited 
below,  dealing  with  equitable  mortgages. 

What,  then,  was  the  nature  of  the  mortgage  or  lien  ?  The  an- 
swer is  readily  found  in  11  Am.  &  Eng.  Ency.  of  Law,  130. 

"As  a  general  rule,  an  assignment  by  the  vendee  of  a  con- 
tract for  the  purchase  of  land,  made  as  a  security  for  a  debt, 
makes  the  assignee  an  equitable  mortgagee."  (See,  also,  1 
Jones  oil  Mortgages,  5th  ed.,  sec.  136.) 

"An  assignment  by  the  vendee  of  a  contract  of  purchase  of 
land  as  security  for  a  loan  may  be  regarded  as  an  equitable 
mortgage.  The  rules  applicable  to  a  mortgage  of  real  property 
govern  it  both  as  to  the  effect  of  it  and  the  mode  of  enforcing 
it. "  (Id.,  sec.  172 ;  Brockway  v.  Wells,  1  Paige  Ch.  (N.  Y.)  617, 
8.  c,  with  note,  in  2  Lawyers'  Reprint  N.  Y.  Chancery  Reports, 
773;27Cyc.  981.) 

The  liens  and  mortgages,  being  on  an  interest  in  real  estate, 
could  only  be  foreclosed  in  the  county  of  Meagher,  in  which  the 
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real  estate  was  and  is  situated.  (Const.,  Art.  YIII,  sec.  11; 
Rev.  Codes,  sec.  6501 ;  Urton  v.  Woolsey,  87  Cal.  38,  25  Pae. 
154;  Fritts  v.  Camp,  94  Cal.  393,  29  Pac.  867;  Campbell  v.  We^t, 
86  Cal.  197,  24  Pac.  1000;  Pacific  Yacht  Club  v.  Samaliio  B.  W. 
Co.,  98  Cal.  487,  33  Pac.  322;  Duffy  v.  Duffy,  104  Cal.  602, 
38  Pac.  443.) 

The  statutory  right  to  redeem  is  a  substantial  right  which 
cannot  be  denied  to  the  judgment  debtor.  (Parker  v.  Dacres, 
130  U.  S.  43,  32  L.  Ed.  848,  9  Sup.  Ct.  Rep.  433 ;  Brine  v.  Hart- 
ford Fire  Ins,  Co.,  96  U.  S.  627,  24  L.  Ed.  858.) 

Messrs.  H.^  O.  dk  3.  H.  Mclntire,  for  Respondent,  submitted  a 
brief ;  Mr.  H.  O.  Mclntire  argued  the  cause  orally. 

''The  instruments  in  writing  which  evidence  the  transactions 
between  the  parties  will  not  be  held  to  constitute  a  mortgage 
unless  the  evidence  shows  that  they  were  so  intended  by  the 
parties,  and  the  burden  of  proof  in  that  regard  is  upon  the 
plaintiff,"  «.  e.,  the  party  asserting  a  mortgage  was  intended. 
(Morris  v.  Nyswanger,  5  S.  D.  307,  58  N.  W.  800,  citing  Wal- 
lace V.  Johnstone,  129  U.  S.  58,  32  L.  Ed.  619,  9  Sup.  Ct.  Rep. 
243 ;  Banford  v.  Blessing,  80  111.  188 ;  StaM  v.  Dehn,  72  Mich. 
•645,  40  N.  W.  922;  Smith  v.  Crosby,  47  Wis.  160,  2  N.  W.  104.) 
''In  distinguishing  a  pledge  from  other  transactions,  courts  will 
endeavor  to  ascertain  from  the  contract  the  intention  of  the 
parties  and  to  give  it  effect."  (31  Cyc.  788.)  "In  case  of 
doubt  whether  a  transaction  by  which  personal  property  is 
given  as  security  is  a  pledge,  or  is  a  sale,  mortgage,  or  absolute 
assignment,  the  law  favors  the  conclusion  that  it  is  a  pledge." 
(Id.,  797.) 

The  words  "collateral  security"  are  but  synon3rmous  with  the 
legal  expression  "pledge."  (Schouler  on  Bailments,  160;  31 
Cyc.  786.)  Any  valuable  thing  of  a  personal  nature  is  the 
subject  of  a  pledge.  The  books  contain  numerous  illustrations, 
e.  g.,  title  deeds,  leases  of  real  property,  deeds,  mortgages  of 
real    property,    judgments,   rights    or    choses    in    action^    etc. 
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(See  4  Lawson's  Bights  and  Remedies,  sec.  1756;  Sehouler  on 
Bailments,  167;  31  Cyc.  793;  Boone  on  Mortgages,  sec  289.) 

The  case  of  Gardner  v.  McClure,  6  Minn.  250,  where  one  in- 
debted on  a  promissory  note  had  deposited  with  the  payee  as 
secirrity  the  title  deed  to  real  estate,  accompanied  by  a  writing 
which  the  latter,  regarding  it  as  a  mortgage  on  the  lands  de- 
scribed, brought  snit  to  foreclose,  disposes  of  the  contention  of 
respondent  that  the  contracts  in  this  case  constituted  equitable 
mortgages.  The  subject  of  equitable  mortgages  arising  from 
the  deposit  of  title  deeds  is  learnedly  gone  into  by  the  court, 
which  shows  that  it  is  an  anachronism  of  the  English  83nstem,  is 
violative  of  the  statute  of  frauds,  and  is  generally  repudiated 
in  the  United  States.  Another  learned  decision  in  opposition 
to  the  notion  is  that  of  Bloomfield  State  Bank  v.  Miller,  55  Neb. 
243,  70  Am.  St.  Bep.  381,  44  L.  B.  A.  387,  75  N.  W.  569,  where 
the  cases  are  fully  reviewed,  and  which  is  directly  in  point. 
The  matter  is,  however,  of  no  moment  in  Montana,  nor  do  the 
cases  referred  to  in  appellant's  brief  have  any  bearing,  for  here 
the  matter  is  settled  by  statute.  Under  section  5749,  Bev.  Codes, 
**ar  mortgage  of  real  property  can  be  created,  renewed  or  ex- 
tended,  only  by  writing,  with  the  formalities  required  in  the 
case  of  a  grant  of  real  property."  {Wilson  v.  Pickering,  28 
Mont.  435,  72  Pac.  821.) 

In  order  to  sustain  its  contention,  therefore,  that  in  the  trans- 
action with  respondent  it  had  given  him  a  mortgage  on  inter- 
ests in  real  property,  it  was  incumbent  on  the  appellant  both  to 
plead  and  show  by  evidence  an  instrument  in  writing,  duly 
executed  by  it,  sufficient  in  form  and  substance  to  comply  with 
the  said  statute.    This  it  has  failed  to  do. 

That  Exhibit  ''A"  does  not  create  an  equitable  title,  see  1 
Warvelle  on  Vendors,  2d  ed.,  sec.  176 ;  Smith  v.  Janes,  21  Utah, 
270,  60  Pac.  1104,  1106. 

Exhibit  **B"  is  but  an  option  or  privilege  to  purchase.  It 
contains  no  covenant  or  obligation  on  the  part  of  the  party  of 
the  second  part  thereto  to  do  anything  thereunder,  and  in  that 
regard  is  unilateral.    As  to  such  agreements,  and  indeed,  even 
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as  to  such  set  forth  in  Exhibit  "A,"  the  case  of  Ide  v.  Leiser, 
10  Mont.  5,  24  Am.  St.  Rep.  17,  24  Pac.  695,  is  conclusive.  Un- 
der an  option,  the  optionee  acquires  no  land  nor  interest  in 
land,  but  he  does  obtain  what  is  often  of  much  value,  the  privi- 
lege at  his  election  to  demand  and  receive  the  conveyance  of 
land.  (Myers  v.  Stone,  128  Iowa,  10,  111  Am.  St.  Rep.  180, 
102  N.  W.  507 ;  Sweezy  v.  Jones,  65  Iowa,  272,  21  N.  W.  603 ; 
Gustin  V.  Union  School  Dist.,  94  Mich.  502,  34  Am.  St.  Rep. 
361,  54  N.  W.  156 ;  Jackson  v.  Sessions,  109  Mich.  216,  67  N.  W. 
315;  Clarno  v.  Grayson,  30  Or.  Ill,  46  Pac.  426;  Sheehy  v. 
Sfiott,  128  Iowa,  551,  4  L.  R.  A.  (n.  s.)  365,  104  N.  W.  1139; 
Smith  V.  Jones,  21  Utah,  270,  60  Pac.  1104 ;  Clark  v.  American 
Z>.  dk  M.  Co,,  28  Mont.  468,  72  Pac.  978 ;  Snider  v.  Yarhrough, 
43  Mont.  203,  115  Pac.  411.)  Under  these  decisions,  and  par- 
ticularly under  Revised  Codes,  sections  4430,  4590,  4912,  4556, 
the  agreement  evidenced  by  Exhibit  **B"  can  be  regarded  only 
as  a  personal  right  or  privilege,  t.  e.,  as  personal  property,  is 
transferable  either  by  pledge,  or  otherwise,  and  its  situs  is  at 
the  residence  of  the  owner. 

This  brings  us  to  the  contention  of  appellant,  that  the  lower 
court  had  no  jurisdiction  of  the  present  action ;  in  other  words, 
that  respondent's  action  is  local,  and  can  only  be  maintained  in 
Meagher  county.  We  understand  the  rule  to  be  that:  ** Where 
the  relief  sought  does  not  require  the  court  to  deal  directly  with 
the  estate  itself,  the  proceeding  does  not  affect  real  estate" 
(Hayes  v.  O'BHen,  149  111.  403,  23  L.  R.  A.  555,  37  N.  E.  73; 
Hunger  v.  Crowe,  219  111.  12,  76  N.  E.  50;  Anaheim  Odd  Fellows' 
Hall  Assn.  v.  MitcheU,  6  Cal.  App.  431,  92  Pac.  331),  and  **the 
principal  question  involved  in  a  case  is  the  one  which  deter- 
mines whether  the  action  is  local  or  transitory."  (8  Current 
Law,  2236.)  One  of  the  leading  California  decisions,  wherein 
the  statutes  of  that  state  on  the  subject  are  considered  and  con- 
strued, is  Smith  v.  Smith,  88  Cal.  572,  26  Pac.  356.  There  and 
in  many  cases  since  the  rule  was  stated  and  followed,  that  only 
in  those  cases  which  are  strictly  and  exclusively  local,  and  which 
have  no  feature  of  transitory  actions,  does  California  section 
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392  (Rev.  Codes,  sec.  6501)  apply.  Wherever  personal  relief 
against  the  defendant  is  also  sought  see.  395  (Rev.  Codes,  sec. 
6504)  is  the  controlling  statute.  See  Warner  v.  Warner,  100 
Cal.  11,  34  Pac.  523,  Smith  v.  Smith,  4  Cal.  Unrep.  860,  38 
Pac.  43,  Booker  v.  Aitken,  140  Cal.  471,  74  Pac.  11,  Anaheim 
Odd  Fellows'  Hall  Assn.  v.  Mitchell,  6  Cal.  App.  431,  92  Pac. 
331 ,  SamiLel  v.  Allen,  98  Cal.  406,  33  Pac.  273 ,  Miller  &  Lux  v. 
Kern  County  Land  Co.,  140  Cal.  132,  73  Pac.  836 ,  wherein  the 
cases  cited  by  appellant  are  distinguished  (White  v.  Adler,  5 
Cal.  Unrep.  215,  42  Pac.  1070) ;  and  see  Le  Breton  v.  Superior 
Court,  66  Cal.  27,  4  Pac.  777;  Hayes  v.  O'Brien,  149  111.  403, 
23  L.  R.  A.  555,  37  N.  E.  73 ;  Munger  v.  Crowe,  219  111.  12,  76 
N.  E.  50;  State  ex  rel.  Schatz  v.  District  Court,  40  Mont.  173, 
105  Pac.  554. 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

On  October,  28, 1910,  the  Smith  River  Development  Company, 
a  Montana  corporation,  with  its  principal  place  of  business  at 
Helena,  executed  and  delivered  to  John  Ringling  its  promissory 
note  for  $16,000,  due  six  months  after  date  with  interest  at 
eight  per  cent  per  annum.  About  the  same  time  it  procured 
a  contract  for  the  purchase  of  certain  lands  in  Meagher  county 
known  as  the  Catlin  lands,  payment  for  which  was  to  be  made 
in  installments  covering  a  period  extending  to  February,  1914. 
The  defendant,  having  paid  two  installments  due  upon  the  con- 
tract, went  into  possession  of  the  land,  and  thereafter,  on  De- 
cember 28,  1910,  by  an  instrument  in  writing  it  transferred,  set 
over,  and  delivered  to  Ringling  the  Catlin  contract,  with  all  its 
right,  title,  and  interest  therein,  as  collateral  security  for  the 
payment  of  the  note  above.  About  the  same  time  it  also  secured 
an  option  in  writing  to  purchase  the  Mayn  &  Heitman  ranches 
in  Meagher  county,  upon  installments  extending  to  May,  1915, 
and  on  February  9,  1911,  it  assigned,  set  over,  transferred,  and 
delivered  this  instrument,  with  all  its  right,  title  and  interest 
therein,  to  Ringling  as  further  collateral  security   for  the  pay- 
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«f  Ike  anne  n>Xe;  45^153$  ra  pud  vpcB  tte  iBdMed- 
ia  J^zs^.  191L  azi'l  no  fcrtber  pajTD^^  hMvvLg  bees  Bade, 
tija  Kjh  VM  :Mt:::rt«d  in  1912  ia  Levig  4  Cj*  oooaty  t» 
ii^^scre  a  jvizn^xt  for  tiie  balacee  dise  and  a  AKiee  fondoanc 
Uii^  def<!X«da£.:  a  intereat  in  the  aeeorhica  BMStSooed.  A  de- 
tt^uTcr  for  vanl  of  jnrisdietkn  waa  inta-fMaed  aad  avcmled, 
attd  tbe  defense  of  want  of  jnnedi-ftion  waa  Biade  in  the  aosver. 
Tbe  i^aintiff  preraC^  upon  tfae  trial  and  aecared  a  decree  fix- 
in;  the  amonnt  doe,  and  direetiiig  the  aheriff  to  aell  tiie  aecuri- 
tka  mentioned^  npon  fire  daja*  notice,  and  to  execnte  to  the  pur- 
efaaier  a  eertifieate  of  aale  without  the  ri^t  of  redemption. 
Thia  appeal  is  from  the  judgment,  and.  the  record  prcxnta  only 
the  pleadings,  the  deeree  and  the  notice  of  appeaL 

We  haTe  pnrpoKly  <Mnitted  reference  to  many  mattcn  con- 
tained in  the  pleadinga,  which,  while  proper  for  eonsideration 
in  the  district  court,  do  not  reflect  in  any  manner  upon  the 
qoeation  before  oa. 

If  the  aaaigDment  of  the  emtract  in  the  one  instance,  and  the 
option  in  the  other,  conveyed  to  Mngling  an  interest  in  land 
aa  aecurity  for  the  debt  dne,  the  transactiona  amounted  to  a 
real  estate  mortgage  which  could  only  be  foredoaed  in  a  soit 
instituted  in  Meagher  comity,  and  in  that  event  the  defendant 
would  be  entitled  to  the  statutory  period  of  redemption.  If 
we  were  called  upon  to  determine  the  character  of  the  aecority 
given  to  Bingiing,  our  inquiry  would  be  limited  to  ecmstruing 
the  agreement  made  on  December  28,  1910,  when  the  contract 
wai.  aasigned,  and  alao,  the  agreement  of  February  9,  1911,  by 
which  the  option  waa  transferred  as  further  security;  but  that 
is  not  the  question  before  us.  The  trial  court  held  that  those 
agreementa  resulted  in  Bingling  receiving  into  his  possession 
the  contract  and  option  as  personal  property,  delivered  in  pledge 
Lj  security  for  the  payment  of  the  $16,000.  We  enter  upon  our 
[1]  investigation  indulging  the  presumption  that  the  trial 
court  did  not  err,  and  the  appellant  most  assume  the  burden 
of  overcoming  that  presumption.  {Toole  v.  Weirick,  39  Mont. 
359,  133  Am.  St.  Bep.  576,  102  Pac.  590.)     In  the  absence  of 
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any  evidence  disclosing  the  circumstances  under  which  the  se- 
curities were  given,  or  reflecting  the  intention  of  either  the  debtor 
or  the  creditor,  and,  indeed,  in  the  absence  of  the  writing  as- 
signing either  the  contract  or  the  option,  appellant  must  assume 
the  burden  of  showing  that  the  trial  court's  conclusion  is  errone- 
ous under  any  possible  state  of  facts  consistent  with  the  declara- 
tion of  the  record  that  by  an  instrument  in  writing,  duly  exe- 
cuted by  it,  the  defendant  assigned,  transferred,  and  delivered 
the  contract  in  the  one  instance,  and  the  option  in  the  other, 
as  collateral  security  for  the  payment  of  a  debt.  So  far  as  this 
record  discloses,  the  defendant  company  had  not  paid  anything 
upon  the  Heitman  option,  and  had  not  taken  possession  of  any 
[2]  of  the  lands  described  in  that  instrument  at  the  time  the 
option  was  assigned,  and  therefore  it  did  not  have  any  interest 
in  the  lands  themselves  (Smith  v.  Jones,  21  Utah,  270,  60  Pac. 
1104),  and  could  not  have  given  a  real  estate  mortgage  upon 
them  or  upon  any  interest  in  them  (Provident  Life  dk  Trust  Co. 
V.  Mills  (C.  C),  91  Fed.  435).  It  did,  however,  have  the  right 
to  purchase,  and  that  right  may  have  been  valuable.  (Ide  v. 
Leiser,  10  Mont.  5,  24  Am.  St.  Bep.  17,  24  Pac.  695.)  It  was 
such  a  species  of  property  as  might  be  sold,  transferred,  or  as- 
signed (Winslow  V.  Dundom,  46  Mont.  71,  125  Pac.  136)," and, 
being  personal  property,  it  could  be  pledged.  When  the  record 
discloses  that  the  option  (the  writing)  was  actually  delivered 
to  Ringling  as  security  for  his  note,  it  would  seem  that  a  pledge 
was  created,  within  the  meaning  of  sections  5774  and  5775,  Re- 
vised Codes.  In  any  event,  the  appellant  has  failed  to  overcome 
the  presumption  in  favor  of  the  correctness  of  the  trial  court's 
ruling,  so  far  as  the  option  is  concerned. 

Although  the  subject  is  a  debatable  one,  we  may  assume,  with- 
out deciding,  that  by  reason  of  making  certain  payments  upon 
the  Catlin  contract  and  taking  possession,  the  defendant  had 
acquired  an  equitable  interest  in  the  land  prior  to  the  time  the 
contract  was  assigned  to  Ringling.  If  so,  h  is  very  clear  that 
such  an  interest  could  be  mortgaged.  We  may  further  assume 
[3]    that  the  assignment  of  such  a  contracti  as  security  for  the 
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pajment  of  a  debt,  wriold,  gvneraEj  speaking,  create  an  equita^ 
Ue  mortgage  npoo  real  €«tate.  Still  that  result  d^~«s  not  neees- 
sariij  follov.  "But  here,  as  in  other  ^ases,  the  questi-rkn  whether 
the  transaetion  creates  an  equitable  mortgage  depends  upoo  the 
intention  of  the  parties  in  that  behalf,  and  this  is  to  be  deter- 
mined bjr  a  eonAideration  of  the  eireumstanees  attending  it." 
(27  Cye.  981.)  While  our  attention  has  not  been  directed  to 
any  ease  direetlj  in  point,  our  eonclnsioo  is  fortified  by  the 
[4]  U/gie  of  analogous  eases.  The  authorities  seem  quite  uni- 
form in  holding  that  a  lease  of,  or  mortgage  upon,  real  estate 
may  be  pledged  {Dewey  t.  Bowman,  8  CaL  145;  Jones  on  Pledges 
and  Collateral  Securities^  see.  143;  Denis  on  Contracts  of 
Fledge,  56;  Colebrooke  on  Collateral  Securities,  3),  and  we  see 
no  difference  in  principle  between  the  pledge  of  a  lease  and  the 
pledge  of  a  eontract  to  purchase  land.  If  the  parties  so  in- 
tended, they  might  have  created  a  real  estate  mortgage  by  com- 
plying with  the  provisions  of  section  5749,  Bevised  Codes,  but 
whether  the  assignment  in  this  instance  contained  the  formali- 
ties required  in  the  case  of  a  grant  to  real  property  we  have 
no  means  of  knowing.  The  assignment  is  not  set  forth  in  the 
pleadings,  but  so  far  as  we  are  able  to  determine  its  character 
from  the  description  given,  it  did  not  pretend  to  transfer  any 
interest  in  the  land  itself  {Oardner  ▼.  McClure,  6  Minn.  250 
[Gil.  167]),  but  referred  only  to  the  contract  and  to  the  de- 
fendant's interest  in  it.  If  this  be  true,  then  we  are  of  the 
opinion  that  the  defendant's  interest  in  it  was  such  that  the 
contract  might  have  been  pledged. 

Since  it  is  possible  that  these  transactions  might  have  consti- 
tuted a  pledge  of  each  of  these  instruments,  the  appellant  has 
failed  to  overcome  the  presumption  attaching  to  the  judgment 
of  the  district  court,  and  for  this  reason  that  judgment  is 
affirmed. 

Affirmed. 

m 

Mb.  Chief  Justice  Bbantlt  and  Mb.  Justice  Sanneb  concur. 


r 
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STATE  EX  BEL.  HACKSHAW,  Relator,  v.  DISTRICT  COURT 

ST  al..  Respondents. 

(No.  8,431.) 

STATE  EX  BEL.  IHMSEN  et  al.,  Relators,  v.  TATTAN, 

Judge,  Respondent. 

(No.  3,430.) 
(Sabmittad  Jamialy  12,  1914.    Decided  January  28,  1914.) 

[138  Pla«.  1100.] 

Intoxicating  lAquors — Licenses — Board  of  County  ComnUs' 
sioners — Appeal  to  District  Court — Procedure — Jurisdiction — 
Prohibition — Writ  Does  not  Lie,  When. 

Intozicatiiig   Idquors — ^Lixsentpee — Appeal   to   Diatrict   Goui«t — ^Procedure — 
Jurisdiction. 

1.  Under  section  3,  of  Chapter  35,  Laws  of  1913,  the  applicant  for 
license  to  sell  liquor  in  anj  place  not  within  the  corporate  limits  of  a 
citj  or  town,  as  well  as  the  protestants  against  the  issuance  thereof,  may 
appeal  from  the  action  of  the  board  of  county  commissioners  to  th0 
district  courty  the  appeal  to  be  taken  in  the  manner  provided  for  ap- 
peals from  justice  of  the  peace  courts,  the  position  of  the  board  being 
that  of  the  justice  as  relates  to  the  practice  to  be  pursued.  To  make 
an  appeal  from  a  justice's  court  effective,  a  notice  of  appeal  as  well 
as  an  undertaking  must  be  filed  with  the  justice.  Held,  that  where 
protestants  against  the  issuance  of  a  license  omitted  to  file  either  a 
notice  of  appeal  or  an  undertaking  with  the  board,  the  district  court 
did  not  acquire  jurisdiction  of  the  appeal,  in  the  absence  of  conduct 
amounting  to  a  waiver  by  the  adverse  party — the  applicant  for  license. 

Prohibition — Does  not  lAe,  When. 

2.  The  members  of  a  board  of  county  commissioners  having  had  no 
personal  interest  in  whether  the  district  court  should  entertain  an  ap- 
peal from  the  board's  decision  on  an  application  for  a  liquor  license 
in  a  village,  their  application  to  restrain  such  court  from  so  doing 
cannot  be  entertained. 

Original  applications  for  writs  of  prohibition  to  the  district 
court  of  the  twelfth  judicial  district  and  John  W.  Tattan,  a  judge 
thereof,  by  John  Hackshaw,  and  by  G.  C.  Ihmsen  and  others,  as 
members  of  the  board  of  county  commissioners  of  Chouteau 
county.  Motion  to  quash  sustained  as  to  the  board,  and  over- 
ruled as  to  relator  Hackshaw  and  alternative  writ  made  per- 
emptory. 
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Mr.  H.  8.  McGinley  and  Mr.  H.  F.  MiUer,  for  BelatoiB,  sob- 
mitted  a  brief,  and  ai^ed  the  came  oraUj. 

Mr.  Vernon  E.  Lewis,  for  RespondentB,  sabmitted  a  brief  and 
argued  the  eaiue  orallj. 

MB.  CHIEF  JUSTICE  BBANTLY  deliveied  the  opinion  of 
the  court 

Original  applications  for  writs  of  prohibition.  Prior  to  June 
20,  1913,  the  relator  Hackshaw  applied  by  petition  to  the  board 
of  eommissiimers  of  Chouteau  county,  for  a  license  to  engage 
in  business  as  a  retail  liquor  dealer  at  the  yillage  of  Flowerree, 
in  Chouteau  county.  The  application  was  made  under  the 
provisions  of  section  3  of  the  Act  of  the  thirteenth  legislatiYe 
assembly,  approved  February  27,  1913  (Laws  Thirteenth  Ses- 
sion, Chap.  35).  Within  the  time  allowed  for  that  purpose, 
certain  freeholders,  residents  of  flowerree  and  the  vicinity, 
filed  their  protest  against  the  issuance  of  the  license.  On  June 
30th,  after  a  hearing  fixed  by  previous  notice  for  that  day, 
[1]  the  protest  was  overruled  and  the  license  granted.  The 
protestants,  being  dissatisfied  with  the  action  of  the  board, 
caused  to  be  served  upon  the  attorney  for  the  relator  and  the 
chairman  of  the  board  their  notice  of  appeal  and  an  undertak- 
ing on  appeal,  and  filed  them  with  the  clerk  of  the  district  court. 
At  the  same  time  they  caused  to  be  filed  with  the  clerk  of  the 
board,  and  served  upon  its  chairman,  the  following  request: 

*'To  the  County  Clerk  of  the  County  of  Chouteau,  State  of 
Montana: 
**  Notice  of  appeal  in  the  above-entitled  action  having  been 
this  day  filed  with  the  clerk  of  the  di^rtrict  court  of  the  Twelfth 
judicial  district  in  and  for  the  county  of  Chouteau,  you  are 
hereby  requested  to  certify  to  the  said  clerk  of  the  district  court 
any  and  all  proceedings  of  the  board  of  county  commissioners 
of  Chouteau  county,  in  the  above-entitled  action. 
Dated  this  23d  day  of  July,  A.  D.  1913. 

Vernon  E.  Lewis, 


n 


Attorney  for  Appellants." 
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Thereafter,  on  December  3d,  Hackshaw  moved  the  court  to 
dismiss  the  appeal  on  the  ground,  among  others,  that  it  had  not 
been  perfected  in  conformity  with  the  requirements  of  the  stat- 
ute, and  that  for  this  reason  the  court  was  without  jurisdiction 
to  entertain  and  determine  it.  On  December  27th  the  motion 
was  denied.  Thereupon  Hackshaw  applied  to  this  court  for  a 
writ  to  prohibit  that  court  and  its  judge  from  proceeding  to 
hear  the  appeal.  At  the  same  time  G.  C.  Ihmsen,  F.  H.  Mc- 
Gk>wan,  and  Jurgen  Engellant,  as  members  of  the  board,  also 
applied  for  a  writ.  Inasmuch  as  both  applications  sought  to 
accomplish  the  same  end,  the  court  directed  them  to  be  con- 
solidated, and  ordered  the  alternative  writ  to  issue  accordingly. 
The  defendants  filed  a  motion  to  quash  the  writ,  and  also  an 
answer,  which,  however,  presents  no  question  of  fact.  The  ques- 
tion to  be  determined,  therefore,  is:  Did  the  court,  by  the  pro- 
ceeding detailed  above,  acquire  jurisdiction  of  the  appeal  t 

In  the  section  of  the  statute  referred  to  Wrpra  is  found  this 
provision:  *'Prom  the  decision  of  the  board  of  county  commis- 
sioners the  applicant  for  license,  or  the  protestants  against  the 
issuance  thereof,  may  appeal  to  the  district  court  of  said  county 
within  thirty  days  after  the  decision  of  the  board  of  county 
commissioners.  The  appeal  shall  be  taken  and  heard  in  the  same 
manner  as  appeals  from  justice  courts  to  the  district  court,  except 
that  the  appeal  shall  be  heard,  if  possible,  within  thirty  days 
from  the  time  of  filing  in  the  district  court,  and  the  same  shall 
be  determined  without  delay."  The  Constitution  provides  that 
appeals  shall  be  allowed  from  justice  courts  to  the  district  courts 
''in  such  manner  and  under  such  regulations  as  may  be  pre- 
scribed by  law."  (Const.,  Art.  VIII,  sec.  23.)  The  rules  pre- 
scribed by  the  legislature  under  which  such  appeals  may  be 
taken,  so  far  as  it  is  necessary  to  notice  them  here,  are  found 
in  section  7121  of  the  Revised  Codes,  as  amended  by  the  Act 
of  1911  (Session  Laws  1911,  p.  8),  and  sections  7123  and  7124. 
Amended  section  7121  provides  that:  ''The  appeal  is  taken  by 
serving  a  copy  of  the  notice  of  appeal  on  the  adverse  party  or 
his  attorney  and  by  filing  the  original  notice  of  appeal  with  the 
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justice  or  judge."  The  order  in  which  these  acts  are  done  is 
not  important.  Under  section  7123  the  justice,  within  ten  days 
after  receiving  the  notice  and  the  nndertaking  required  by  the 
next  section,  must  transmit  to  the  clerk  of  the  district  court  a 
copy  of  his  docket  and  all  the  papers  filed  in  the  case,  together 
With  the  notice  and  the  undertaking.  Section  7124  declares  the 
appeal  not  effectual  for  any  purpose  unless  an  undertaking  is 
filed  as  therein  prescribed.  While  under  section  7128  the  appeal 
may  be  preserved  by  substituting  a  good  undertaking  for  <Hie 
that  is  merely  defective  or  irregular  {Marlowe  v.  Michigan 
Stave  Co.,  ante,  p.  342,  137  Pac.  539),  and  under  certain  cir- 
cumstances the  requirements  prescribed  touching  the  service  of 
notice,  etc.,  may  be  waived  (Davidson  v.  O'Donnell,  41  Mont. 
308,  110  Pac.  645 ;  Jenkins  v.  CarroU,  42  M<mt.  302,  112  Pac. 
1064),  nevertheless,  in  the  absence  of  such  conduct  of  the 
adverse  party  as  amounts  to  a  waiver,  there  must  be  a  substantial 
compliance  with  all  these  provisions  in  order  to  give  the  dis- 
trict court  jurisdiction  to  proceed  with  the  trial  upon  the  merits. 
(State  ex  rel.  Bosenstein  v.  District  Court,  41  Mont  100,  21 
Ann.  Cas.  1307,  108  Pac.  580.) 

In  providing  the  method  of  appeal  from  the  decision  of  the 
board,  the  legislature  evidently  did  so  with  the  intention  that 
for  the  purpose  to  be  served  by  it,  the  petitioner  and  the  pro- 
testants  are  to  be  deemed  to  be  the  real  adversary  parties,  and 
the  board  to  bear  the  same  relation  to  the  dedsion  made  by  it 
as  does  a  justice  of  the  peace  to  a  judgment  rendered  by  him. 
That  this  is  so  is  made  manifest  by  the  fact  that  in  providing 
for  appeals  from  orders  allowing  or  disallowing  claims  against 
counties,  the  legislature  has  regarded  the  claimant  or  the  ob- 
jecting 'taxpayer,  as  the  case  may  be,  and  the  county  as  the 
real  parties  in  interest,  and  prescribed  a  method  of  appeal  i^ 
parently  suited  to  that  situation.  (Rev.  Codes,  sec.  2947.)  Its 
intention  is  also  shown  by  the  additional  consideration  that  the 
real  parties  in  interest  are  in  fact  the  petitioner  for  the  license, 
and  the  residents  of  the  community  in  which  the  business  of 
retailing  liquor  is  to  be  conducted,  the  theory  of  the  statute 
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"being  that  the  residents  of  the  vicinity  in  which  the  businesB  is 
to  be  carried  on  shall  have  notice  of  the  purpose  to  establish  in 
their  midst  a  business  which,  though  lawful,  is  often  objection- 
able. In  other  words,  the  statute  accords  to  communities  out- 
side of  incorporated  cities  and  towns  the  right  to  appear  before 
the  board  as  adversary  parties  and  oppose  the  issuance  of  the 
license.  From  this  point  of  view,  therefore,  the  board  is  the 
judicatory  tribunal  vested  with  the  power  to  determine  the 
rights  of  the  parties  just  as  does  a  justice  of  the  peace  in  an 
ordinary  action  between  adversary  parties.  It  is  pro  hoc  vice 
the  ''justice  or  judge''  with  whom  the  original  notice  and  the 
undertaking  must  be  filed  under  amended  section  7121  and  sec- 
tion 7123,  supra,  and  by  whose  agency,  acting  through  the  clerk, 
the  files  and  transcript  of  the  proceedings  are  transmitted  to 
the  clerk  of  the  district  court.  After  the  board  has  performed 
these  functions,  neither  it  nor  any  member  of  it  has  any  inter- 
est in  the  proceedings,  other  than  such  as  a  justice  of  the  peace 
has  in  an  ordinary  action  removed  by  appeal  from  his  court. 
Since  the  protestants  in  seeking  to  remove  the  proceeding  to 
the  district  court  failed  to  pursue  the  provisions  of  the  statute, 
the  court  did  not  acquire  jurisdiction  to  entertain  the  appeal  or 
determine  the  controversy  on  its  merits. 

Counsel  for  defendants  insists,  however,  that  the  course  pur- 
sued by  him  in  taking  the  appeal  is  authorized  by  the  decision 
in  State  ex  rel.  BiddeU  y.  District  Court,  27  Mont.  103,  69  Pac. 
710.  Upon  examination  of  the  provisions  of  the  statute  (Rev. 
Codes,  sec.  1588),  prescribing  the  method  of  taking  appeals  from 
the  determinations  of  the  board  of  medical  examiners  in  certain 
instances,  which  were  examined  somewhat  in  that  case,  it  will 
be  found  that  they  are  wholly  different  in  their  requirements. 
Besides,  the  only  question  there  determined  was  whether  the 
notice  was  sufficient  in  form  and  substance  to  convey  to  the 
board  the  information  necessary  to  bring  it  before  the  court 
as  the  adversary  party,  which,  under  the  provisions  of  the  statute, 
it  becomes  when  an  appeal  is  taken  from  its  action. 

48  Hont-— SI 
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Counsel  also  insktB  that  the  reqoeft  filed  iriOk  the  deA  of 
the  board  and  aenred  upon  its  ehainnan  was  a  aoffieient  noCiee 
of  appeaL  In  Tiew  of  what  has  been  aaid,  tar  the  puipoae  of 
the  appeal  the  adrene  party  waa  the  petitioner.  WhDe  the  re- 
eitala  in  the  notice  aenred  npon  him  were  aoflieient  to  meet  the 
requirements  of  the  statute,  neither  the  notice  nor  the  under- 
taking was  ever  filed  with  the  ^'jnstiee  or  judge"  within  the 
meaning  of  the  statute;  therefore  the  filing  of  this  request  with 
the  board  served  no  office  whatever.  It  waa  merely  notice  to  the 
derk  to  file  with  the  derk  of  the  district  court  a  tranaeript  of 
the  proceedings  had  before  the  board. 

Since  the  members  of  the  board  have  no  personal  interest  in 
[2]  the  question  whether  the  district  court  shall  entertain  the 
appeal  or  not,  thia  court  may  not  entertain  an  application  by 
them  to  restrain  its  action  in  aasuming  to  entertain  the  appeaL 
The  motion  to  quash,  ao  far  as  they  appear  aa  relators,  is  sus- 
tained and  the  proceeding  is  as  to  them  dismissed.  The  rdator 
HadEshaw  is  entitled  to  the  relief  demanded.  Accordingly,  aa  to 
him,  the  motion  to  quash  is  overruled,  and  the  alternative  writ 
made  i>eremptory. 

Mil  JusncB  HoUiOWAY  and  Mb.  Jusncs  Sanhbb  concur. 


SMITB;  Atpelujxt,  v.  KTBK,  BxBPOnnxm. 

(No.  3,345.) 
(Sobmitted  Jamisrjr  10,  1914.   Dedded  Jannaiy  28,  1914.) 

[138  Fa«.  1086.] 

DefauU  Judgment — Vacaiion — Appeal  from  Order — Record — 

Insufficiency. 

1.  On  appeal  from  an  order  setting  aside  a  default  judgment,  the 
papers  actual!/  used  as  the  basis  of  the  order  mnat  be  embodied  in  a 
biU  of  exceptions  certified  bj  'the  trial  judge,  copies  certified  hj  the 
elerk  or  attorneys  being  insufficient. 

Ajgpedl  from  District  Court,  HiU  County;  Frank  N.  Utter, 


r 
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Action  by  W.  T.  Smith  against  James  Kirk.  From  an  order 
setting  aside  defendant's  default,  plaintiff  appeals.    Affirmed. 

Mr.  B,  E.  O'Keefe,  and  Messrs.  Nelson  &  Moore,  for  Appellant, 
submitted  a  brief;  Mr.  0*Keefe  argued  the  cause  orally. 

Mr.  W.  B.  Scmds  submitted  a  brief  in  behalf  of  Respondent, 
and  argued  the  cause  orally. 

MB.  CHIEF  JUSTICE  BRANTLT  delivered  the  opinion  of 
the  court. 

Action  for  damages  for  loss  sustained  by  the  plaintiff  by 
reason  of  the  sale  to  him  by  defendant  of  a  glandered  horse. 
The  defendant  suffered  default,  and  judgment  was  thereupon 
entered  for  the.  relief  demanded.  On  motion  of  defendant,  an 
order  was  made  setting  aside  the  default  and  judgment,  and 
he  was  permitted  to  file  an  answer.    Plaintiff  has  appealed. 

The  appeal  cannot  be  considered  on  the  merits,  for  the  reasoB 
that,  whereas  the  motion  was  based  upon  a  showing  of  excusable 
neglect,  the  record  does  not  embody  properly  authenticated 
copies  of  the  affidavits  filed  in  support  of  it.  It  has  often  been 
[1]  announced  by  this  court  that,  upon  an  appeal  from  an 
order  such  as  the  one  at  bar,  the  papers  actually  used  as  the 
basis  of  it  in  the  district  court  must  be  embodied  in  a  bill  of  ex- 
ceptions certified  by  the  judge  a  qiw,  and  that  copies  certified  by 
the  clerk  or  attorneys  only  will  not  be  considered,  that  further 
announcement  on  the  subject  ought  not  to  be  necessary.  On 
the  authority  of  Latimer  v.  Nelson,  47  Mont.  545,  133  Pac.  680, 
the  latest  announcement  on  the  subject,  and  the  cases  cited 
therein,  the  order  appealed  from  is  afiirmed. 

Affirmed. 

Mb.  Justice  Holloway  and  Mr.  Justice  Sanneb  concur. 
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SNTDEB,  BBFOHixnT,  v.  TOWN  OF  CHINOOK, 

(K«.  3,334.) 
(fidndtted  Jmmmij  9,  1914.    Decided  Jwamaxy  29,  1914.) 

[138  Pte.  1090.] 

PerMmoI  Injuries — Cities  and  Towns — Defective  Sirt^U — Dmbf 
of  Defendant — InMintctions — HarmlesM  Error — Sew  Trial — 
Miseonduct  of  Jwror — Ineufficieni  Showing. 

nd    TowM— Defeelife   Street^-Dntf  «f  Sto- 


L  Wkea  the  poblie  stivets  of  «  eitj  or  tawm  are  mdertd 
Twenm  of  lepain  beisg  made  therns,  or  ka«e  becoit  deff«rtipe 
may  eaoae,  and  the  aothoiitieB  hare  or  ahonld  kave  Botiee  of  the 
turn,  the  doty  to  vara  the  {rablie  by  lighte  or  harrios  arao.  the 
traveler  aot  being  boud  to  make  inTestigatMm  or  chaz]pBafale  vith 
aegligenee  if  he  fails  to  do  to. 

[Aa  to  lialnfily  of  amiiaeipalitj  for  defeeta  ia  or 
Bote  ia  103  AaL  St.  Rep.  257.] 


2.  Where  a  witaeai  oa  his  din«t  eaamiaatini  had  testalM  as  to  th* 
phrsieal  eoaditioa  of  a  street  ia  whi^  he  had  left  it  the  dar  preeed- 
iag  Ihe  aiffat  oa  arhieh  plaintiff  vaa  injni«d,  with  rdatioB  to  the  plae> 
in^  of  lights  or  barriers,  a  qiie«tion  on  ^roK-examinatioa  torching  hia 
prerioBs  experieaee  ia  road  woik  «aa  iaq»n^wr. 

Save — ^Instmelions — ^Haradeas  TErraft. 

3.  MicroaoDpiie    error   in    the   firing   of   iBstraelftoaB 
amonst  which  the  jury  might  award  for  looi  of  earaiag 
personal  injmy  aedoa  will  not  woxfc  a  leversal  of  the  jadi 

New  Trial — ^MioeoDdiiet  of  Juror — ^IntoxicatioB. 

4.  Miseondoet  oa  the  part  of  a  jnior  bBCSuaii  of  latoriftatioa  while 
deliberatiag  oa  the  ▼«diet  mmj  not  be  proTod  bj  the  aftdavit  of 
as  other  jarar. 

Appeal  from  District  Court,  Blaine  County;  Frank  JT.  Utter, 
Jndge. 


Acmm  by  Susie  Snyder  against  the  town  of  Chinook.  Judg- 
ment for  plaintiff,  from  whieh,  and  from  an  order  denying  a 
new  trial,  defendant  appeals.    Affirmed. 

Jfr.  £.  E.  O'Keefe,  for  Appellant,  submitted  a  brief  and 
argued  the  eanse  orally. 

Messrs.  Ndaon  A  Moore,  and  Messrs,  StranaJhan  A  Stranakan, 
for  Respondent,  salmiitted  a  brief;  Jfr.  W.  R.  Kelson  argoed  the 
cause  orally. 
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A  person  has  a  right  to  assume  that  the  street  was  in  a  reason- 
ably safe  condition,  or,  if  not,  that  the  town  would  warn  of 
the  danger.  {McCabe  v.  City  of  Butte,  46  Mont.  65,  125  Pac. 
133.)  This  same  authority  holds  that  a  traveler  is  not  negligent 
if  he  does  not  examine  the  way,  and  that  even  if  he  knew  the 
street  was  defective  it  was  not  per  se  contributory  negligence  to 
use  it,  if  ordinary  care  was  exercised  in  doing  so.  On  the  other 
hand,  it  was  negligence  upon  the  part  of  the  town  to  fail  to  put 
up  barriers  or  signal  lights,  and  such  failure  on  the  part  of 
the  defendant  is  the  proximate  cause  of  the  ^injury.  {Carty  v. 
Boesehe-Dawe  Co.,  2  Cal.  App.  646,  84  Pac.  267 ;  28  Cyc.  1381, 
1432.)  A  city  is  liable  even  if  plaintiff  knew  the  way  was 
dangerous,  where  it  has  failed  to  maintain  lights  or  guards. 
{Stock  V.  City  of  Tacoma,  53  Wash.  226,  101  Pac.  830.)  A 
pedestrian  has  a  right  to  assume  that  the  city's  sidewalks  will 
be  maintained  in  reasonably  safe  condition.  {Ashley  v.  City  of 
Aberdeen,  46  Wash.  385,  90  Pac.  210.)  The  use  of  a  particular 
street,  when  there  is  another  safer  one  that  might  have  been 
used,  is  not  sufficient  in  itself  to  constitute  contributory  negli- 
gence. {Cody  V.  City  of  Seattle,  42  Wash.  402,  85  Pac.  19.) 
This  case  also  holds  that  where  a  street  was  in  use  for  a  long 
time  with  the  knowledge  of  the  city  officers,  the  fact  that  it  had 
never  been  graded  or  formally  opened  for  travel  does  not  re- 
lieve the  city  from  liability  for  injuries  caused  by  its  defective 
condition.  {City  of  StUlwc^er  v.  Swisher,  16  Okl.  585,  85  Pac. 
1110.) 

Plaintiff  had  no  knowledge  of  the  defective  condition  of 
Ohio  street  before  the  injury  occurred.  She  could  not,  there- 
fore, be  held  guilty  of  contributory  negligence  in  using  the  de- 
fective path  or  sidewalk,  there  being  no  barriers  or  lights  to 
warn  or  give  signal  of  danger,  and  she  had  a  right  to  presume 
that  the  way  was  safe.  {O'Flynn  v.  City  of  Butte,  36  Mont.  493, 
93  Pac.  643 ;  May  v.  City  of  Anaconda,  26  Mont.  140,  66  Pac. 
759.)  Where  improvements  are  made  in  a  street,  it  is  the  duty 
of  the  city  to  guard  them  so  as  to  protect  travelers  in  the  street 
who  are  in  the  exercise  of  due  carCi  from  receiving  injury  there- 
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froBL  (2S  Cye.  1402.)  The  duty  of  flie  nnuiidpality  is  gen- 
eraUj  measared  faj  flie  requirements  of  ordinarr  pradenee  in 
keeping  its  streets  in  a  conditi<ni  of  reasonable  safety  for  trsTel, 
and  while  lighting,  railing  or  guarding,  aeeording  to  the  peculiar 
dreumstanees,  may  answer  the  demands  of  the  law,  the  one  or 
the  other  of  these  precautions  may  be  neeessary  to  relieve  the 
eity  from  liability  where  the  defeet  or  obstruction  is  such  that 
nnder  the  particular  conditions  the  danger  may  be  reasonably 
apprehended,  and  the  adoption  of  sneh  precaution  is  necessary 
in  the  exercise  of  reasonable  care  to  afford  protection  against 
the  danger.  The  i>recaution  should  be  sufficient  to  give  such 
warning  as  will  reasonably  notify  all  persons  using  tiie  streets 
that  the  danger  is  there.     (28  Cyc.  1403-1405.) 

MB.  JUSTICE  SANNEB  deliTcred  the  ophiion  of  the  court 

The  amended  complaint  alleges  that  on  the  night  of  Septem- 
ber 20,  1910,  while  the  respondent  was  walking  along  a  side- 
walk or  footpath  upon  Ohio  street,  in  the  incorporated  town  of 
Chinook,  she  fell  into  an  unguarded  excavation  negligently  main- 
tained by  said  town  adjacent  to  said  footpath,  sustaining 
personal  injury  to  her  damage  in  the  sum  of  $3,400.  The  an- 
swer admits  the  injury  to  respondent,  the  public  character  of 
Ohio  street — ^though  not  the  public  character  of  the  place  where 
the  injury  occurred — denies  all  the  other  essential  allegations 
of  the  amended  complaint,  and,  by  way  of  affirmative  defenses, 
alleges  contributory  negligence  and  assumption  of  risk.  These 
affirmative  defenses  were  put  in  issue  by  reply.  The  cause  was 
tried  to  a  jury,  by  whose  verdict  the  respondent  was  awarded 
$1,000.  Judgment  was  entered  accordingly.  Appellant's  mo- 
tion for  new  trial  was  denied,  and  the  cause  is  now  before  us 
upon  appeal  from  the  order  denying  such  motion,  as  well  as  from 
the  judgment. 

As  grounds  for  reversal  the  appellant  urges :  Insufficiency  of 
the  evidence;  error  in  rulings  upon  evidence j  error  in  instruc- 
tions; and  misconduct  of  the  jury. 
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1.  For  some  time  prior  to  the  accident  such  work  had  been 
going  on  in  Ohio  street  under  the  direction  of  the  town  of  Chi- 
nook that  embankments  were  formed  on  each  side  of  the  street, 
so  that  the  portions  of  the  street  intended  for  sidewalk  purposes 
were  left  three  or  four  feet  higher  than  the  roadway.  Along 
this  embankment  on  the  east  side  and  quite  close  to  the  edge 
in  places,  there  was  a  path  which  pensons  were  accustomed  to 
travel  going  north  from  Second  street.  On  the  night  of  the 
accident  there  were  no  barriers  or  guards  of  any  kind  to  prevent 
the  traveler  along  this  path  from  falling  over  the  embankment, 
nor  any  lights  to  warn  against  it.  Under  these  circumstances, 
the  respondent,  who  had  never  traveled  that  way  before,  was 
homeward  bound  between  8:30  and  9  o'clock  in  the  evening. 
She  had  come  eastward  on  Second  street,  crossed  on  the  board- 
walk from  the  west  to  the  east  side  of  Ohio  street,  turned  north 
on  the  east  side  of  Ohio  street,  and  followed  the  footpath  north- 
ward for  about  thirty-five  feet.  At  this  point  she  stepped  into 
a  break  or  hole  in  the  side  of  the  path,  which  she  could  not  or 
did  not  see,  and  was  precipitated  into  the  roadway.  As  the 
result  her  leg  was  broken,  her  ankle  was  twisted,  her  earning  ca- 
pacity was  much  reduced,  and  she  sustained  several  months  of 
.pain  and  suffering. 

From  the  appellant's  iM>int  of  view,  the  case  made  by  the  re- 
spondent in  the  district  court  presented  three  points  of  attack, 
viz.:  Whether  she  was  on  Ohio  street  or  on  private  property 
when  the  injury  occurred ;  whether  Ohio  street  was  in  a  reason- 
ably safe  condition  for  travel  at  the  time  and  place  of  the  ac- 
cident; and  whether  the  respondent  was  exercising  reasonable 
care  for  her  own  safety.  The  court  very  commendably  sub- 
mitted special  interrogatories  to  the  jury  covering  these  points 
and  the  jury  answered  categorically  that  the  respondent  was  on 
Ohio  street  when  the  accident  happened;  that  Ohio  street  was 
not  at  the  time  and  place  of  the  accident  in  a  safe  condition  for 
travel;  and  that  the  respondent  was  exercising  due  care.  The 
evidence  germane  to  these  propositions  was  more  or  less  con- 
flicting, but  it  was  ample  to  sustain  these  findings  as  well  as 
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the  general  verdict  of  the  jury;  and  no  good  pnrpose  would  be 
served  by  reciting  it  further. 

The  theory  of  the  appellant  seems  to  have  been  that,  if  it 
was  too  dark  for  the  respondent  to  see  clearly,  she  had  no  busi- 
ness to  travel  on  Ohio  street  and  assnmed  all  the  risk  of  doing* 
so.  But  this  overlooks  the  rules  very  accurately  applied  by  the 
court  and  jury  to  the  facts :  That  it  is  the  duty  of  a  city  or  town 
to  keep  its  public  streets  in  an  ordinarily  safe  condition  for 
travel;  and  that  the  traveler  is  entitled  to  assume  this  to  have 
been  done.  When  the  public  streets  of  a  city  or  town  ''are 
[1]  rendered  unsafe  by  reason  of  repairs  being  made  therein, 
or  have  become  defective  or  unsafe  from  any  cause,  and  the  au- 
thorities have  notice  of  the  condition,  or  the  circumstances  are 
such  as  to  warrant  a  presumption  of  notice,  the  duty  to  warn 
the  public  by  lights  or  other  means,  while  repairs  are  made, 
also  arises.  The  traveler  is  not  bound  to  make  investigations, 
and  he  cannot  be  charged  with  negligence  if  he  fails  to  do  so." 
{McCabe  v.  City  of  Butte,  46  Mont.  65,  125  Pac.  133;  Ntlsan  ▼. 
City  of  KaUspell,  47  Mont.  416,  132  Pac.  1133 ;  Cody  v.  City  of 
Seattle,  42  Wash.  402,  85  Pac.  19;  see,  also,  28  Cyc.  1361  et  seq,) 

2.  Three  rulings  upon  evidence  are  complained  of,  but  we  can 
find  no  error  in  any  of  them.  The  direct  examination  of  the. 
[2]  witness  McCoy  was  addressed  to  the  physical  condition  in 
which  he  had  left  the  street  the  day  before  the  accident,  as  to 
whether  any  barriers  or  lights  had  been  installed.  To  this 
the  proposed  cross-examination  touching  his  previous  experience 
in  road  work  was  not  material.  The  statement  of  the  respondent 
which  it  is  claimed  should  have  been  stricken  out  as  volunteered 
was  part  of  her  response  to  a  specific  interrogatory  of  counsel. 
The  question  asked  Lowe  was  not  open  to  the  objection  made, 
and  the  ruling  upon  it  would  not  have  constituted  substantial 
error  even  if  it  had  been  wrong. 

3.  Instructions  numbered  1  and  8  are  assailed  as  authorizing 
the  jury  to  award  the  sum  of  $1,000  for  loss  of  earning  capacity, 
whereas  under  the  allegations  of  the  amended  complaint  such 
[3]     damages  could  not  in  any  event  exceed  $946.    Instruction 
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No.  1  defined  the  issaes  substantially  as  they  were  presented 
by  the  pleadings.  Whatever  mathematical  discrepancy  there 
was  in  the  complaint  between  the  claim  for  special  damages 
and  the  items  recited  in  support  of  it  was  faithfully  made  to 
appear  in  the  charge,  and  the  amounts  which  might  be  awarded 
for  any  of  the  elements  of  damage  were  limited  by  instruction 
No.  8  to  actual  compensation  under  the  proof;  so  that,  not 
only  were  both  instructions  entirely  proper,  but  instruction 
No.  8  was  protective  of  appellant.  We  again  repeat  that  it  is 
hopeless  at  this  day  and  age  for  counsel  to  expect  reversals  for 
microscopic  faults. 

4.  The  particular  misconduct  charged  to  the  jury  is  that  one 
of  the  jurors  was  intoxicated  at  the  time  the  jury  was  deliberat- 
[4]  ing  on  the  verdict.  This  is  made  to  appear  by  the  af&- 
davit  of  another  juror.  The  rule  is  that  such  misconduct  cannot 
be  proved  in  this  way.  {Sutton  v.  Lowry,  39  Mont.  462,  471, 
104  Pac.  545.) 

The  judgment  and  order  appeo^led  from  are  affirmed. 

Aifirmed. 

Mb.  Chief  Justice  Bbantly  and  Mb.  Justice  Hollowat 
concur. 


KIRK,  Bespondent,  t;.  SMITH,  Appellant. 

(No.  8,337.) 
(Submitted  January  10,  1914.    Decided  January  31,  1914.) 

[138  Pae.  1088.] 

Finding  Lost  Property — Livestock — Estrays — Complaint — Dam- 
ages — Compensation — Instructions. 

A<5tioiifl-*Special  Statutes — Complaint. 

1.  One  who  seeks  recovery  for  a  liability  or  obligation  imposed  by 
special  statute  must  in  Ms  complaint  state  facts  irhidi  bring  his 
case  squarely  within  its  terms. 

Finding  Loi^t  Property — Complaint — ^Insufficieney. 

2.  Assuming  that  sections  5178-5186,  Bevised  Codes,  dealing  with 
the  subject  ''finding,"  az»  appUcable  to  the  case  of  one  who  picks 


"•"lii."  -■;;-»  it^  Ei"r»  -iirf  Jii-mi^  fiif-^  ii,r.-Ti  uru  in  c^^  -i*- 
snn::: r  iLui  iii^  -jun  'tt  kiit.^  7 h-j  «ir5.'j>f3E  u  Klin*'  liiic 
^u»  ;»'>'.  au*-^  ■••^^  i'jBi  -rii-o:  -ait  jruj-tif  "loni  "Af  riK^  3e 
•:ut.™»-  ii*  i-— -loit*  t  D^tiaETtETT"  f  cr  -na  rwusr  "Tni.  ait  Tdt3« 
tLiiz.  ii.LiinC'iu'*  tif  t  6^fK7a:T7"  lie  tr^.  hii£  ft-i5-ti»  of  wta; 
It*"  '.-1  n  '-fnir  J  IT  iiii^  ^'..fgy  t'jut  Tjif-  Tit'.   ij^;r  ajej"  wlhl 

i^ver—f-z  w  1'  fe  re»i.r^  or  Ac  ctne*- 

tri     Ix  Tihf  Lrwii™    nf  sl   nSsr  rf 
r-rin  ■a  «  r:-»fcj-d  ;iff  int  fndrr.g  uf 


48  Mont.]  KmK  v.  Smith.  491 
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lost  property.  <19  Cyc.  541;  Dougherty  v.  Posegate,  3  Iowa, 
88;  19  Cyc.  541;  Wentworth  v.  Day,  3  Met.  (Mass.)  352,  37 
Am.  Dec.  145;  Amory  v.  Flyn,  10  Johns.  (N.  T.)  102,  6  Am. 
Dec.  316;  Watts  v.  Word,  1  Or.  86,  62  Am.  Dec.  299.)  The 
complaint  does  not  state  a  cause  of  action  because  it  claims  a 
reward  for  finding  the  sheep  without  alleging  that  any  reward 
was  offered,  and  does  not  claim  a  reward  for  keeping  the  sheep, 
as  provided  by  law. 

There  is  no  allegation  in  the  complaint  that  the  500  sheep 
belonging  to  the  appellant  were  lost,  and  without  this  allegation 
no  evidence  was  admissible  to  show  that  the  sheep  were  lost; 
and  the  question  of  the  sheep  being  lost  should  not  have  been 
submitted  to  the  jury.  The  complaint  does  not  state  a  cause 
of  action  because  it  does  not  allege  that  the  500  head  of  sheep 
were  lost.  A  thing  is  lost  when  it  cannot  be  found,  or  when 
ordinary  vigilance  will  not  regain  it.  (25  Cyc.  1605;  State 
Savings  Bank  v.  Buhi,  129  Mich.  193,  56  L.  R.  A.  944,  88  N.  W. 
471.) 

Mr.  W.  B.  Sands,  for  Respondent,  submitted  a  brief  and 
argued  the  cause  orally. 

MB.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

The  plaintiff  states  his  cause  of  action  as  follows:  ''(1)  That 
on  or  about  the  12th  day  of  November,  1911,  this  plaintiff 
found,  wandering  upon  the  prairie  in  the  county  of  Chouteau, 
a  band  of  about  five  hundred  (500)  sheep  belonging  to  this 
defendant,  which  said  sheep  this  plaintiff  immediately  took  into 
his  possession  and  promptly  gave  notice  to  this  defendant,  the 
owner  thereof,  and  that  he  cared  for  and  fed  the  said  sheep 
until  the  29th  day  of  January,  1912.  (2)  That  $187  is  a  rea- 
sonable compensation  for  the  care  of  said  sheep;  that  $100  is 
a  reasonable  reward  for  the  finding  and  keeping  of  said  sheep." 
An  allegation  of  nonpayment  is  followed  by  the  prayer.  The 
trial  resulted  in  a  verdict  in  favor  of  plaintiff,  and,  from  the 


(i  w  mT^^r  "jut  tarn  ^  ^ai&  v^>  ±Ldb  ol^x-  -xii 


(V^  41  lP;&t  51.  I  /*  Pa«-  5;  f  tuel  t.  T^irtA  B^rr-f  JL  C#^  44 
If ^r-.  445,  120  Pa^t.  7^7,  WlLaterer  dbe  baj  be  «2d  of  tfce 
[2]  ita;tv>  s£^«r  crynasdentkrii,  this  Kaa*h  k  eeruin:  The 
•ir^^-w*  m^Ur  is  !/i0t  property.  The  aeren!  pporisirra  cu  be 
^nrVz^  <Qt-7  ha  the  erei;!  that  the  pr>pertT  in  ooctroreisT  was 
fo  fa^  Iz-JiL  To  bnng  himKlf  within  die  statute,  it  was  neeea- 
nary  for  pjiin*/.tt  to  allege  that  the  ih«ep— the  subject  matter 
frf  this  aeti'^D — were  lost,  and,  in  failing  to  do  so,  he  tMjki  to 
state  a  eau^e  of  a^rtlon  upon  the  theory  adopted  by  him.  Cotmsel 
for  respondent  is  in  error  in  nrging  that  this  neeessaiy  allega- 
tkyn  omitted  from  the  eomplaint  was  supplied  by  the  answer. 

2.  Uprm  the  trial,  plaintiff  was  asked:  ''Q.  Xr.  Kirk,  what 
woald  yon  consider  the  reasonable  reward  for  the  finding  of 
the  band  of  sheep  that  yon  found,  on  or  about  the  12th  day  of 
November,  1911,  at  your  ranch,  numbering  about  500  head?" 
and,  orer  objection  he  answered:  ''$100."  On  eross-examinar 
tion,  he  testified:  **I  base  my  claim  for  $100  for  letting  them 
[3]  stay  there;  for  coming  home  and  seeing  them  there."  An 
instruction  was  given  that,  in  addition  to  the  compensatiim 
awarded  plaintiff,  the  jury  might  add  such  sum,  not  exceeding 
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$100,  as,  in  their  jndgment,  constituted  a  reasonable  reward 
for  keeping  the  sheep.  It  is  quite  evident  that  plaintiff's 
theory  was  that  a  reward  is  a  mere  gratuity,  a  gift,  and  that 
this  theory  found  favor  with  the  trial  court.  It  is  not  con- 
tended that  this  $100  claimed  as  a  reward  represents  the  value 
of  time  spent,  or  labor  expended  upon  the  sheep,  or  the  value 
of  the  use  of  plaintiff's  premises,  or  of  feed  consumed,  or  that 
it  is  demanded  by  way  of  recompense  for  the  responsibility 
imposed  by  the  care  of  these  animals.  All  these  elements  were 
considered  elsewhere.  By  what  process  plaintiff  arrived  at  the 
exact  amount  ($100)  is  not  disclosed. 

It  is  elementary  that  the  law  does  not  give  something  for 
nothing.  Except  in'  those  rare  cases  of  aggravated  circum- 
stances where  punitive  damages  are  recoverable,  the  law  pro- 
ceeds uniformly  upon  the  theory  of  compensation.  If  a  party 
can  be  made  whole,  if  he  can  be  restored  to  the  sicUus  quo,  if 
damages  in  money  will  reimburse  him  for  whatever,  he  has 
done  for,  or  suffered  at  the  hands  of,  another,  he  cannot  com- 
plain, and  he  has  neither  legal  nor  moral  excuse  for  demanding 
more.  To  speak  of  an  enforced  gratuity  is  a  contradiction  of 
terms,  and  a  suit  to  compel  a  gift  is  an  anomaly  in  the  law. 

Counsel  refer  to  section  5181,  Revised  Codes,  as  authority 
for  the  position  taken  by  the  plaintiff  and  adopted  by  the  court. 
That  section  reads:  ''The  finder  of  a  thing  is  entitled  to  com- 
pensation for  all  expenses  necessarily  incurred  by  him  in  its 
preservation,  and  for  any  other  service  necessarily  performed 
by  him  about  it,  and  to  a  reasonable  reward  for  keeping  it." 
Standing  alone,  it  does  not  admit  of  the  construction  placed 
upon  it;  but  we  are  not  permitted  to  consider  it  alone.  Section 
5178  provides:  ''One  who  finds  a  thing  lost  is  not  bound  to  take 
charge  of  it,  but  if  he  does  so,  he  is  thenceforth  a  depositary 
for  the  owner,  with  the  rights  and  obligations  of  a  depositary 
for  hire."  "When  these  two  sections  are  construed  together, 
the  terms  of  section  5181  are  made  plain.  The  depositary  for 
hire  is  only  entitled  to  ordinary  compensation,  except  in  so  far 


[Bw-T  13 

a»  *^«  nSe  ■  a&dfStd  bj  aeeti-cs  315'?:  «kL  k=«  Ae  pJa-Titiff 

t£^a^  *Ibwp  from  t^  o^izj^  vi.i*r  aa  zrr>^=>^t  w  ene  for 
:i;*m  f',T  r«MrAah>  mn::i:*rarlcn,  ki«  m^fmrj  v^rsA.  be  band 
nf^  live  thterj  of  eMcpe::aati:ii  a^iBc.  Ti*  teriB  "reward," 
as  oMid  in  mttdoo  5l5l,  BiMm  Rmo^er^tloa  or  par.  ;Wd>- 
iter'f  Int«niar>>iial  KrtiooaiT;  M  Cyt  IT*).,  Tte  ome  wwd 
ii  BKd  IE  this  aame  wnK  in  sKtion  5154.  and  the  ecc'Iosioo 
is  tt.rtlf.'-.'i  hf  a  9>t3s;d«nti9fi  of  MCtioa  314C.  vhifb  ammsates 
■ODK  of  the  datiea  of  tbe  d«p<^tai7  of  live  arimah,  In  inb- 
Biittin?  to  the  jurj  the  right  of  plaintiff  to  neoTcr  a  gratoitT', 
tbK  trial  eoort  erred;  aod,  anee  it  is  impoesib'.e  to  detennine 
t»  whMt  ntent  the  verdiet  waa  inflaecMd  b;  this  eoDmdentkm, 
a  Dew  trial  most  be  bad. 

3.  C'mifi'aiDt  is  made  of  certain  rulings  np<Hi  the  introdoe- 
tion  of  evidence,  bnt  these  allied  errors  will  doabtless  not 
oecnr  apoo  a  retriaL 

While  plaintiff  cannot  go  bejond  tbe  inaa  made  br  the 
pleadings  and  prove  the  valac  of  serviee*  rendered  sbont  the 
[4]  care  of  an  entire  band  of  sheep,  indnding  the  sheep  men- 
tioned ID  his  complaint,  still  the  fact  that  he  was  caring  fw 
other  sheep  at  tbe  same  time  presents  no  obstacle  to  his  recover- 
ing whatever  is  jostlj  dne  faim  for  his  services,  expenses,  etc., 
laid  oat  abont  the  particular  sheep  in  controverQ''  here,  pro- 
vided his  evidence  is  sofficient  to  disclose  to  the  jar^-  the  value 
of  the  proportion  of  his  time,  labor,  feed,  etc,  given  to  the  par- 
ticalar  sheep  mentioned  in  his  complaint. 

Since  this  canse  most  be  remanded  for  a  new  trial,  we  re- 
frain from  commenting  npon  the  snfficienc;  of  tbe  evidence. 

4.  Complaint  is  made  of  instroction  No.  3^^,  given  to  the 
[5]  jury.  We  think  it  correct  so  far  as  it  goes.  If  defendant 
desired  a  more  specific   instmction  npon  the  subject  of  lost 

,  it  was  his  doty  to  offer  one.  {Frederick  v.  Sale,  42 
3,  112  Pac.  70.)  His  offered  instruction  No.  2  was  not 
nplete  Uian  the  <Hie  given  by  the  court. 
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The  judgment  and  order  are  reversed  and  the  cause  is  re- 
manded for  a  new  trial. 

Beversed  wnd  remcmded, 

Mb.  Chief  Justice  Brantly  and  Mb.  Justice  Sanneb  concur. 


AMERICAN  LIVESTOCK  ft  LOAN   CO.,   Respondent,  v. 
GREAT  NORTHERN  RY.  CO.,  Appellant. 

(No.  3,332.) 
(Submitted  January  13,  1914.    Decided  February  *11,  1914.) 

[138  Pae.  1102.] 

Pleading  and  Proof — Varia^nce — When  Fatal — Parties — Joinf 
and  Several  Causes  of  Action — Technicalities, 

YariaiLce — ^When  Immaterial — ^When  Fatal. 

1.  Mere  divergencies  in  detail  in  the  proof  from  the  allegation  of 
a  pleading  are  immaterial  (Bev.  Codes,  see.  6585);  where,  however, 
one  contract  is  pleaded  and  another  one  is  proved,  or  where  the  com- 
plaint alleges  one  breach  of  duty  and  the  evidence  establishes  a 
different  one,  the  variance  amounts  to  a  failure  of  proof  (sec.  6587), 
justifying  a  nonsuit. 

[As  to  reversal  of  judgment  for  technical  violation  of  rale  that 
allegations  and  proof  must  agree,  see  note  in  Ann.  Gas.  1913D,  68. 
As  to  right  of  appellate  court  to  reverse  judgment  sua  sponte,  for  va- 
riance, see  note  in  Ann.  Oas.  1914A,  468.] 

Same — ^Joint  and  Several  Causes  of  Action. 

2.  Under  the  rule  that  neither  in  actions  ex  oontraciu  nor  in  actiona 
ex  delicto  can  the  plea  of  an  obligation  to  the  plaintiff  individuaUy  be 
sustained  by  proof  of  an  obligation  running  to  himself  and  oUien 
jointly,  held,  in  an  action  by  a  oattle  owner  against  a  railroad  company 
based  upon  a  complaint  counting  on  the  failure  of  the  carrier  to  supply 
ears  on  a  given  day  for  the  shipment  of  plaintifTs  cattle,  that  there 
was  a  fatal  variance  between  his  pleading  and  the  evidence,  which 
showed  that  the  obligation  to  furnish  ears  ran  to  a  combination  of 
cattle  owners,  of  which  plaintiff  was  one,  and  not  to  him  individually. 

Causes  of  Action — ^Joint  and  Several. 

3.  An  obligation  running  to  a  combination  of  persons  jointly  could 
not  be  changed  into  one  actionable  by  any  member  of  it,  by  the  fact 
that  defendant's  agent  knew  from  previous  transactions  that  plaintiff 
was  a  member  of  the  combination,  and  that  failure  to  perform  would 
result  in  damage  to  the  latter. 

Variance — Technicalities. 

4.  While  matters  of  mere  technicality  are  not  looked  upon  with  favor 
by  the  supreme  court,  the  contention  that  because  the  rule  requiring 
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^■^r  T7  r  .  "  ""'"1™™  IB,  on  B  maMiin,  teelmieal  uid 
tt  i*<HaU  be  d«re«rd9il,  hu  no  merit,  since  ita  ibromttion 
Mt  Mte  for  iunpricity  and  ju»tic#,  but  nsnlt  u  eonfliaion. 
ai  aim  B  ■  denMl  of  jtistiea. 

/r««  /Nriricf  Coari,  Valley  County;  Frank  N.  UUer, 

br  tte  American  LiTeetock  £  Loan  Company  against 
Nortbeni  Railway  Company.  Prom  a  judgment  for 
lefsidaiit  appeals.  Reversed  and  remanded,  with  di- 
dii™''*'  complaint. 

TMwy  d  Veaeey,  for  Appellant,  submitted  a  brief; 
Mr  Ttaxey,  Jr.,  argued  the  cause  orally, 
fnrnl  role  of  pleading,  whether  an  action  is  based 
<as9  written  contract,  or  npon  a  contract  implied  in 
oe  a  contract  implied  in  law  or  upon  any  obligation 
law  or  by  act  of  the  partiea  or  otherwise,  that  the 
lit  ooDtract  or  obligation  most  be  correctly  stated 
]  be  a  variance.    The  complaint,  in  stating  the  terms 
■•et  or  obligation,  most  show  the  right  of  the  plain- 
ipoQ  it.    So,  also,  the  proof  must  sustain  these  al- 
the  complaint  as  to  the  right  of  plaintiff  to  sue  upon 
>os.    Thus  in  31  Cyc.  707,  is  found  the  following 
f  the  general  principle:  "The  proof  must  show  the 
1  to  Hie  contract,  decree,  deed,  transaction,  or  pn>- 
n  alleged  in  the  pleadings."    Again  on  page  705 
work;  "Every  averment  which  the  pleadings  make 
a  descriptive  part  of  a  cause  of  action  must  be 
Ueged  and  any  variance  which  destroys  the  legal 
the  matter  or  thing  averred  with  the  matter  or 
is  fatal." 
Oyc.  756,  we  find  the  following:  "A  joint  Mm- 
given  in  evidence  where  a  several  contract  is  - 
^«fore,  it  is  immaterial  whether  the  action  is 
i  action  upon  a  contract  express  or  implied,  or  aa 
,  upon  a  duty  or  obligation  imposed  by  law  upon  a 
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common  carrier.  In  any  event,  it  is  incumbent  upon  the  plain- 
tiff to  state  facts  showing  what  the  duty  or  obligation,  con- 
tractual or  otherwise,  was,  and  that  plaintiff  had  a  right  to 
assert  a  breach  of  that  obligation  or  duty.  The  proof,  in  this 
case,  however,  shows  no  violation  of  duty  to  plaintiff,  but,  if 
to  anyone,  a  violation  of  a  duty  to  the  Helena  Pool,  which  alone 
had  the  right  to  control  the  disposition  of  the  cars  ordered  by 
it.  The  proof  did  not  show  the  same  duty,  obligation,  **  con- 
tract, transaction  or  proceeding  as  is  alleged  in  the  pleadings." 
Or  to  express  the  matter  in  the  language  of  another  portion  of 
the  text  above,  ''the  legal  identity  of  the  matter  or  thing 
averred  with  the  matter  or  thing  proved  was  destroyed."  The 
issue  has  really  been  decided  by  this  court  of  this  state  in  the 
case  of  Wahle  v,  Oreat  Northern  By.  Co.,  41  Mont.  326,  at  332, 
109  Pac.  713. 

Messrs.  Stiles  &  Devaney,  and  Mr.  Thomas  Digna/n,  for  Re- 
spondent, submitted  a  brief;  Mr.  Chester  L.  Nichols,  of  Counsel, 
argued  the  cause  orally. 

MR.  JUSTICE  SANNER  delivered  the  opinion  of  the  court. 

Among  the  issues  tendered  by  the  complaint  and  joined  by 
the  answer  are  these:  "That  on  or  about  the  17th  day  of  Sep- 
tember, 1910,  plaintiff,  being  the  owner  and  in  possession  of 
140  head  of  fat  beef  cattle,  then  located  and  grazing  in  the 
vicinity  of  Malta,  Montana,  notified  and  informed  the  defend- 
ant of  that  fact,  and  that  it  desired  and  intended  to  ship  said 
cattle  to  the  Union  Stock  Yards,  Chicago,  Illinois,  over  the  line 
of  the  defendant  and  succeeding  connecting  common  carriers 
for  sale  upon  the  market  at  that  point,  and  •••  re- 
quested and  directed  the  said  defendant  as  such  common  car- 
rier to  provide  and  furnish  for  the  loading,  shipment  and 
transportation  of  said  cattle  from  its  said  station  of  Malta, 
Montana,  on  September  30th,  1910,  a  sufficient  number  of  suit- 
able stock-cars  for  the  loading  and  transportation  of  said  cattle 
to  said  destination,"  and  all  of  which  the  defendant,  on  or  about 
said  September  17,  1910,  promised  and  agreed  to  do.    **That 

48  Moni.— *88 
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Counsel  also  insifits  that  the  request  filed  with  the  derk  of 
the  board  and  served  upon  its  chairman  was  a  sufficient  notice 
of  appeal.  In  view  of  what  has  been  said,  for  the  purpose  of 
the  appeal  the  adverse  party  was  the  petitioner.  While  the  re- 
citals in  the  notice  served  upon  him  were  sufficient  to  meet  the 
requirements  of  the  statute,  neither  the  notice  nor  the  under- 
taking was  ever  filed  with  the  ** justice  or  judge"  within  the 
meaning  of  the  statute ;  therefore  the  filing  of  this  request  with 
the  board  served  no  office  whatever.  It  was  merely  notice  to  the 
derk  to  file  with  the  derk  of  the  district  court  a  transcript  of 
the  proceedings  had  before  the  board. 

Since  the  members  of  the  board  have  no  personal  interest  in 
[2]  the  question  whether  the  district  court  shall  entertain  the 
appeal  or  not,  this  court  may  not  entertain  an  application  by 
them  to  restrain  its  action  in  assuming  to  entertain  the  appeal. 
The  motion  to  quash,  so  far  as  they  appear  as  relators,  Ib  sus- 
tained and  the  proceeding  is  as  to  them  dismissed.  The  rdator 
Hackshaw  is  entitled  to  the  relief  demanded.  Accordingly,  as  to 
him,  the  motion  to  quash  is  overruled,  and  the  alternative  writ 
made  peremptory. 

Ms.  Justice  Holloway  and  Mb.  Justice  Sanneb  concur. 


SMITH,  Appellant^  v.  KIRK,  Bespondent. 

(No.  8,345.) 
(Sabmitted  January  10,  1914.   Bedded  Januaiy  28,  1914.) 

[138  Pac  1086.] 

Default  Judgment — Vacation — Appeal  from  Order — Record — 
Insufficiency. 

1.  On  appeal  from  an  order  setting  aside  a  default  judgment,  the 
papers  actually  used  as  the  basis  of  the  order  must  be  embodied  in  a 
bill  of  exceptions  certified  by  'the  trial  judge,  copies  certified  by  the 
cletrk  or  attorneys  being  insufficient. 

Appeal  from  District  Court,  HUl  County;  Frank  N.  Utter, 
Judge. 
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Action  by  W.  T.  Smith  against  James  Kirk.  From  an  order 
setting  aside  defendant's  default,  plaintiff  appeals.    AfBrmed. 

Mr.  B.  E.  O'Keefe,  and  Messrs.  Nelson  dk  Moore,  for  Appellant, 
submitted  a  brief;  Mr.  O^Keefe  argued  the  cause  orally. 

Mr.  W.  B.  Scmds  submitted  a  brief  in  behalf  of  Respondent, 
and  argued  the  cause  orally. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

Action  for  damages  for  loss  sustained  by  the  plaintiff  by 
reason  of  the  sale  to  him  by  defendant  of  a  glandered  horse. 
The  defendant  suffered  default,  and  judgment  was  thereupon 
entered  for  the.  relief  demanded.  On  motion  of  defendant,  an 
order  was  made  setting  aside  the  default  and  judgment,  and 
he  was  permitted  to  file  an  answer.    Plaintiff  has  appealed. 

The  appeal  cannot  be  considered  on  the  merits,  for  the  reason 
that,  whereas  the  motion  was  based  upon  a  showing  of  excusable 
neglect,  the  record  does  not  embody  properly  authenticated 
copies  of  the  afiSdavits  filed  in  support  of  it.  It  has  often  been 
[1]  announced  by  this  court  that,  upon  an  appeal  from  an 
order  such  as  the  one  at  bar,  the  papers  actually  used  as  the 
basis  of  it  in  the  district  court  must  be  embodied  in  a  bill  of  ex- 
ceptions certified  by  the  judge  a  quo,  and  that  copies  certified  by 
the  clerk  or  attorneys  only  will  not  be  considered,  that  further 
announcement  on  the  subject  ought  not  to  be  necessary.  On 
the  authority  of  Latimer  v.  Nelson,  47  Mont.  545,  133  Pac.  680, 
the  latest  announcement  on  the  subject,  and  the  cases  cited 
therein,  the  order  appealed  from  is  afiirmed. 

Affirmed. 

Mb.  Justice  Holloway  and  Mr.  Justice  Sanneb  concur. 
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Couosel  also  insifits  that  the  request  filed  with  the  derk  of 
the  board  and  served  upon  its  chairman  was  a  sufficient  notice 
of  appeal.  In  view  of  what  has  been  said,  for  the  purpose  of 
the  appeal  the  adverse  party  was  the  petitioner.  While  the  re- 
citals in  the  notice  served  upon  him  were  sufficient  to  meet  the 
requirements  of  the  statute,  neither  the  notice  nor  the  under- 
taking was  ever  filed  with  the  ** justice  or  judge"  within  the 
meaning  of  the  statute ;  therefore  the  filing  of  this  request  with 
the  board  served  no  office  whatever.  It  was  merely  notice  to  the 
derk  to  file  with  the  clerk  of  the  district  court  a  transcript  of 
the  proceedings  had  before  the  board. 

Since  the  members  of  the  board  have  no  personal  interest  in 
[2]  the  question  whether  the  district  court  shall  entertain  the 
appeal  or  not,  this  court  may  not  entertain  an  application  by 
them  to  restrain  its  a<;tion  in  assuming  to  entertain  the  appeal. 
The  motion  to  quash,  so  far  as  they  appear  as  relators,  is  sus- 
tained and  the  proceeding  is  as  to  them  dismissed.  The  relator 
Hackshaw  is  entitled  to  the  relief  demanded.  Accordingly,  as  to 
him,  the  motion  to  quash  is  overruled,  and  the  alternative  writ 
made  i)eremptory. 

Mb.  Justice  Hollowat  and  Mb.  Justice  Sankeb  concur. 


SMITH,  Appellant^  v.  KIBK,  Respondent. 

(No.  3,345.) 
(Submitted  January  10,  1914.   Decided  January  28,  1914.) 

[138  Pae.  1086.] 

Defavli  Judgment — Vacation — Appeal  from  Order — Record — 

Insufficiency. 

1.  On  appeal  from  an  order  setting  aside  a  default  judgment,  the 
papers  aetuallj  used  as  the  basis  of  the  order  must  be  embodied  in  a 
bill  of  exceptions  certified  by  (the  trial  judge,  copies  oertified  by  the 
eleirk  or  attorneys  being  insufficient. 

Appeal  from  District  Court,  HUl  County;  Frank  N.  Utter, 
Judge. 
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Action  by  W.  T.  Smith  against  James  Eirk.  From  an  order 
setting  aside  defendant's  default,  plaintiff  appeals.    AfSrmed. 

Mr,  B.  E.  O'Eeefe,  and  Messrs.  Nelson  &  Moore,  for  Appellant, 
submitted  a  brief;  Mr.  O'Keefe  argued  the  cause  orally. 

Mr.  W.  B.  Sands  submitted  a  brief  in  behalf  of  Respondent, 
and  argued  the  cause  orally. 

MR.  CHIEF  JUSTICE  BBANTLT  delivered  the  opinion  of 
the  court. 

Action  for  damages  for  loss  sustained  by  the  plaintiff  by 
reason  of  the  sale  to  him  by  defendant  of  a  glandered  horse. 
The  defendant  suffered  default,  and  judgment  was  thereupon 
entered  for  the.  relief  demanded.  On  motion  of  defendant,  an 
order  was  made  setting  aside  the  default  and  judgment,  and 
he  was  permitted  to  file  an  answer.    Plaintiff  has  appealed. 

The  appeal  cannot  be  considered  on  the  merits,  for  the  reasoH 
that,  whereas  the  motion  was  based  upon  a  showing  of  excusable 
neglect,  the  record  does  not  embody  properly  authenticated 
copies  of  the  afiSdavits  filed  in  support  of  it.  It  has  often  been 
[1]  announced  by  this  court  that,  upon  an  appeal  from  an 
order  such  as  the  one  at  bar,  the  papers  actually  used  as  the 
basis  of  it  in  the  district  court  must  be  embodied  in  a  bill  of  ex- 
ceptions certified  by  the  judge  a  quo,  and  that  copies  certified  by 
the  clerk  or  attorneys  only  will  not  be  considered,  that  further 
announcement  on  the  subject  ought  not  to  be  necessary.  On 
the  authority  of  Latimer  v.  Nelson,  47  Mont.  545,  133  Pac.  680, 
the  latest  announcement  on  the  subject,  and  the  cases  cited 
therein,  the  order  appealed  from  is  afiirmed. 

AiJirmed. 

Mb.  Justice  Holloway  and  Mr.  Justice  Sanneb  concur. 
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this  canrt  in  the  cases  where  the  yariance  has  been  held  mar 
terial  and  fatal,  and  in  the  cases  where  it  has  not.  In  accord- 
ance with  this  construction,  we  have  said  that,  where  one 
contract  is  pleaded  and  another  one  is  proved,  or  where  the  com- 
plaint alleges  one  breach  of  duty,  and  the  evidence  establishes 
a  different  one,  the  variance  amounts  to  a  failure  of  proof,  upon 
the  occurrence  of  which  a  nonsuit  is  proper.  {McCrinvman  v. 
Murray,  43  Mont.  457,  117  Pac.  73 ;  Knuckey  v.  Butte  Electric 
Ry.  Co.,  41  Mont.  314,  109  Pac.  979 ;  Flaherty  v.  Butte  Electric 
By,  Co.,  40  Mont.  454,  135  Am.  St.  Eep.  630,  107  Pac.  416; 
ForseU  v.  Pittsburgh  etc.  Copper  Co.,  38  Mont.  403,  100  Pac. 
218;  Spellmcm  v.  Rhode,  33  Mont.  21,  81  Pac.  395;  KdUspeU 
Liquor  Co.  v.  McGovern,  33  Mont.  394,  84  Pac.  709 ;  Childs  v. 
Ptomey,  17  Mont.  502,  43  Pac.  714 ;  OiUiam  v.  Black,  16  Mont. 
217,  40  Pac.  303.)  These  decisions  have  their  counterpart  in 
others  which  enforce  the  rule  that  mere  divergencies  in  detail 
are  not  of  vital  consequence.  {Mosher  v.  Sutton's  New  Theater 
Co.,  ante,  p.  137,  137  Pac.  534 ;  Previsich  v.  Butte  Electric  Ry. 
Co.,  47  Mont.  170,  131  Pac.  25 ;  Robinson  v.  Helena  L.  &  Ry. 
Co.,  38  Mont.  222,  239,  99  Pac.  837.) 

The  question,  then,  is  whether  the  evidence  presented  by  the 
respondent  sustained  the  cause  of  action  pleaded  in  the  com- 
[2]  plaint.  The  case  was  tried  in  the  district  court  upon  the 
theory  that  the  order  for  cars  placed  on  September  17th  did 
not  give  rise  to  a  contractual  relation,  and  that  the  appellant's 
liability,  if  any,  arises  from  its  duty  as  a  common  carrier  to 
furnish  cars  upon  reasonable  notice.  While  there  is  abundant 
authority  for  the  conclusion  that,  under  the  evidence  presented 
by  the  respondent,  a  contractual  relation  was  created  {Clark 
V.  Ulster  <b  Del.  R.  R.  Co.,  189  N.  Y.  93,  121  Am.  St.  Rep.  848, 
12  Ann.  Cas.  883,  and  note  at  page  885,  13  L.  E.  A.  (n.  s.)  164, 
81  N.  E.  766),  the  question  is  unimportant,  because  error  is 
not  predicated  upon  the  theory  adopted,  and  because  the  es- 
sentials and  consequences  of  a  variance  are  not  affected  thereby. 

In  this  case  the  order  for  cars  was  placed  in  the  name  of  the 
Helena  Pool,  by  the  manager  of  the  Helena  Pool,  for  a  definite 
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number  of  cars  estimated  by  him  as  sufficient  to  meet  the  needs 
of  the  Helena  Pool.  At  no  stage  of  the  transaction  did  the 
respondent  present  or  seek  to  assert  its  individuality;  it  ten- 
dered no  cattle,  it  demanded  no  cars,  it  made  no  complaint 
At  no  time  could  the  appellant  have  made  any  effective  offer 
of  cars  to  the  respondent  or  demand  that  the.  respondent'  ship 
its  cattle  without  regard  to  the  other  members  of  the  pool.  The 
purpose  for  which  the  cars  were  to  be  furnished  is  described 
by  all  the  witnesses  as  ''a  shipment"  of  cattle  by  the  Helena 
Pool.  That  the  obligation  imposed  upon  appellant  by  the  order 
of  September  17th  was  to  the  Helena  Pool,  and  not  to  the  re- 
spondent cannot,  we  think,  be  doubted.  Now,  neither  in  ac- 
tions ex  contractu  nor  in  actions  ex  delicto  can  the  plea  of  an 
obligation  to  the  plaintiff  individually  Be  sustained  by  the  proof 
of  an  obligation  running  to  himself  and  others  jointly,  for  the 
reason  that,  to  maintain  a  joint  obligation,  all  the  obligees  must 
be  parties  to  the  action.  This  was  the  rule  at  common  law 
{Farni  v.  Tesson,  1  Black  (U.  S.),  309, 17  L.  Ed.  67;  Pomeroy's 
Code  Remedies,  sees.  184-189) ;  it  is  still  the  rule  under  the 
Codes  (Rev.  Codes,  sec.  6491 ;  Montana  Mining  Co.  v.  St.  Louis, 
M.  &  M.  Go.y  19  Mont  313,  48  Pac.  305;  Pomeroy's  Code  Reme- 
dies, sec.  197;  Sutherland  on  Code  Pleading,  sees.  18,  19;  Bliss 
on  Code  Pleading,  sees,  63-65),  and  its  justification  may  be 
found  in  the  almost  universal  conviction  that  the  multiplica- 
tion of  suits  over  a  single  cause  of  action  is  contrary  to  sound 
public  policy. 

The  rule  just  stated  has  reference,  of  course,  only  to  those 
obligations  in  which  the  legal  interest  is  joint,  and  by  ''legal 
[3]  interest"  is  meant,  not  the  interest  which  may  be  had  in 
the  sum  of  money  or  other  benefit  to  accrue  upon  the  perform- 
ance of  the  obligation,  but  ''the  legal,  technical  interest" 
created  by  the  obligation  itself;  hence  the  converse  of  the  fore- 
going is  that,  though  an  obligation  be  joint  by  its  terms,  each 
obligee  may  nevertheless  maintain  an  action  upon  it,  if,  in  fact, 
the  legal  interest  is  several,  as  where  specific  sums  or  benefits 
are  made  to  inure  to  the  obligees  in  severalty.    The  argument 
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of  respondent  rather  vagnely  niggests  that  the  obligation  at 
bar  ia  of  the  character  last  described ;  bat  the  very  most  to  be 
Bftid  from  respondent's  point  of  view  is  that  from  previons 
transactions  the  appellant's  agent  knew  respondent  as  a  mem- 
ber of  the  pool,  knew  that  the  shipment,  when  made,  would 
inclnde  an  noknown  number  of  respondent's  cattle,  which 
would  be  billed  in  its  name,  and  knew,  or  should  have  known, 
that  failure  to  famish  the  cars  ordered  might  result  in  some 
damage  to  the  respondent.  That  these  circumstances  unaided 
eould  not  change  an  obligation  which  by  its  t^ms  ran  to  the 
respondeat  and  others  jointly  into  one  actionable  by  the  re- 
spondent alone  is  clear  from  the  authorities  cited  above,  as  well 
as  from  the  following  additional  ones :  Florence  v.  Helms,  136 
Cal.  613,  69  Pac.  429 ;  Graves  v.  Boston  etc.  Ins.  Co.,  2  Cranch 
(U.  S.),  419,  2  L.  Ed.  824;  Ford  v.  Bronaugh,  11  B.  Mon. 
(Ky.)  14;  Steams  v.  Martin,  4  Cal.  227;  Titus  v.  BaUroad  Co., 
5  Phila.  (Pa.)  360;  Simpkins  v.  Montgomery,  1  Nott  &  McC. 
(S.  C.)  589;  Oray  v.  Johnson,  14  N.  H.  414;  8neU  v.  De  Land, 
43  111.  323 ;  Rorabacher  v.  Lee,  16  Mich.  168 ;  Bradley's  Executor 
V.  MauU,  4  Ear.  (Del.)  223;  Rickey  v.  Branson,  33  Mo.  App. 
418 ;  Davis  v.  WannaTnaker,  2  Colo.  637 ;  Curry  v.  Kansas  etc. 
Ry.  Co.,  58  Ean.  6,  48  Pac.  579 ;  Holyoke  v.  Loud,  69  Me.  59 ; 
Mcintosh  T.  Zaring  (Ind.  Snp.),  38  N.  B.  321;  Wrigki  v.  Gil- 
bert, 51  Md.  146;  McCord  v.  Seale,  56  Cal.  262. 

The  complaint  is  made  in  respondent's  brief  that  the  propo- 
[4]  sition  involved  in  this  appeal  is  technical  While  we  have 
repeatedly  said  that  matters  of  mere  technicality  will  receive 
scant  consideration  in  thia  court,  it  surely  is  not  a  valid  objec- 
tion to  a  matter  of  substance  that  it  is  also  technical  and  formal. 
The  complaint  in  a  civil  action  is  a  matter  of  form,  but  it  is 
80  far  from  being  a  mere  matter  of  form  that  no  defense  can 
be  aptly  presented,  no  testimony  be  intelligently  taken,  and 
no  judgment  be  responsively  entered  so  as  to  protect  the  public 
from  endless  litigation,  without  a  complaint  stating  with  sub- 
stantial accuracy  the  matters  upon  which  relief  is  claimed ;  and 
to  abrogate  the  rule  requiring  the  pleadings  and  proof  to  cor- 
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respond  wonld  not  make  for  simplicity  and  justice,  bnt  for  con- 
fusion, for  delay,  and  for  the  denial  of  justice  in  many  cases. 

In  view  of  the  foregoing,  the  questions  suggested  by  the  other 
assignments  of  error  become  wholly  academic,  and  need  not  be 
considered. 

The  judgment  appealed  from  must  be  reversed  and  the  cause 
remandedi  with  directions  to  dismiss  the  complaint.  It  is  so 
ordered. 

Reversed  and  remanded. 

Mb.  Chd&p  Justiob  Bbantly  and  Mb.  Justiob  Holloway 
concur. 


STATE,  Ebspondent,  v.  JONES,  Appellant. 

(No.  3,297.) 
(Submitted  February  5,  1914.    Decided  Febraary  24,  1914.) 

[139  Pae.  441.] 

Criminal  Law — Homicide — Self -defense — Character  Evidence — 
Photographs — Instructions — Trial  —  Irresponsive  Answers  — 
Evidence — Objections — Practice. 

Criminal  Law — Trial — Eridenee — Lrreeponsive  Answer — When  HarmleM  Er- 
ror. 

1.  Though  refusal  to  strike  out  an  irreeponnTe  answer  in  which  the 
witness  Tolunteers  a  statcnnent  of  facts  from  which  the  complaining 
party  has  probably  suffered  prejudice  will  result  in  a  reversal  of  the 
judgment,  such  refusal  held  harmless  error  where  the  objectionable 
statement  was  volunteered  on  cross-examination  after  having  been 
twice  before  made  on  his  direct  examination. 

Same — Character  Evidence — Rebuttal — ^What  Inadmissible. 

2.  Where  a  defendant  on  trial  for  crime  calls  witnesses  to  testify  to 
his  good  character  in  the  community  in  which  he  resides,  cross-examina- 
tion as  to  their  knowledge  of  disparaging  rumors  affecting  bis  reputa- 
tion is  proper,  but  evidence  showing  particular  acts  of  lawlessness 
committed  by  the  defendant  is  inadmissible  for  the  'parpofie  of  rebut- 
ting testimony  tending  to  show  his  good  character. 

[As  to  weight  of  evidence  of  good  character  of  defendant  in  criminal 
ease,  see  note  in  Ann.  Cas.  1913E,  16.] 

Same — Attorneys — Misconduct — Questions  Assuming  Facts. 

3.  The  putting  of  questions  to  witnesses  in  a  criminal  proseeution 
which  assume  the  existence  of  facts  derogatory  to  the  c&racter  of 
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dofendant,  and  Inadmiaeible  if  otfeied  U  indflpeodeDt  evideneft,  eonatl- 
totee  ^osB  miscimduct  on  tbe  part  of  the  prosecuting  %tb>nej. 
Same — Tri  al —  E  v  idenee —  Ob  jeetiona — PraetiM. 

4.  Where  objection  to  evideDce  of  a  certain  cIiBntct«r  has  enee  been 
made,  it  is  not  iiteambent  npon  counsel,  nor  proper,  to  constautlj  rapeat 
the  same  objection  to  Hke  e^dence  bj  other  witnesses. 

Same — Homicide — Self-defense — Evidence — Reputation   of  Deceased. 

5.  In  a  trial  for  homicide,  where  tlie  iasue  ia  self-defense,  evidence  of 
the  reputation  of  the  dec^aed  as  a  man  of  a  turbulent  end  Tioleat 
character  (even  though  unknown  to  the  defendant  at  tbe  time  of  the 
killing)  is  adnuesible  to  aid  the  jmtj  in  solving  tlie  question  as  to  who 
was  the  probable  aggressor. 

[As  to  admjssibilitj  of  evidence  of  character  or  reputation  of  deceased 
in  homicide  cose,  see  note  in  134  Am.  St.  Bep.  72S.] 
Sam? — Evidence — Photographs — Admissibility. 

6.  After  a  photograph  has,  by  the  evidence  of  the  person  iriio  made 
it  or  of  any  oompetent  witness,  been  shown  to  be  a  fair  end  correct 
representation  of  one  wboee  identity  is  in.  qooBtion,  it  ia  admiseible 
aa  a  means  of  ideDtifying  him. 

7.  Eeld,  under  the  ruje  declared  in  paragraph  6,  (upra,  that  error 
was  ecutnitted  in  excluding  a  photograph  claimed  by  defendant  to 
represent  deceased,  together  with  depositions  of  the  warden  of  a  state 
piisou  and  others  to  the  effect  that  the  person  thus  pictured  was  that 
of  one  J.,  a  man  of  a  violent  disposition,  as  well  as  in  rejecting  au 
offer  of  testimony,  by  witnesses  who  knew  deceased,  to  identify  the 
photograph  as  his,  even  though  it  incidentally  appeared  therefrom  that 
deceased  was  an  ez-convict. 

[As  to   admiaibility   of   photographs  as  evidence,   see  notes  in  75 
Am.  St.  Bep.  468;  114  Am.  St.  Oep.  437.] 
Bame — Instructions — Beasonable  Doubt — "  Should' ' — "Must." 

8.  Instructions  to  the  jury  to  the  effect  that  before  they  eoold  eonnet 
defendant  of  the  crime  of  murder  in  tbe  first  degree  they  "should"  be 
satJeQed  of  his  guilt  beyond  a  reasonable  doubt,  etc.,  and  that  they 
"should"  (instead  of  "must")  acquit  him  nulras  th^  were  M  satis- 
fied, held,  not  reversible  eraoT. 

[As  to  instructions  eonceming  reasonable  doubt,  see  note  in  43  Am. 
St.  Eep.  568.] 
Same^Instructions— Manslaughter. 

9.  Where  nnder  the  evidence  the  defendant  was  either  guilty  of  mnr- 

>t  guilt;  because  tbe  homidde  was  done  in  self-defense,  it  was 
'  to  Instruct  that  "no  provocation  by  words  only,  however 
Dus  or  threatening,  will  •  ■  •  reduce  Uie  killing  to  man. 
•,"  since  there  was  not  any  evidence  to  which  the  instruction 

:uni  of  Proof — Improper  Instruotions. 

I  giving  of  an  instruction,  the  effect  of  which  was  to  permit 
to  weigh  tbe  evidence  in  a  prosecution  for  homicide,  under 
ap[dieab)e  to  civil  cases  aa  to  the  qatmtian  of  evideiiee  neees- 
irove  a  fact,  was  error. 

from  District  Courts  Lewis  4&  Clark  County;  J.  M. 
fudge. 
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William  Jones,  convicted  of  murder  in  the  first  degree,  ap- 
peals from  ihe  judgment  and  an  order  denying  his  motion  for  a 
new  trial.    Reversed  and  remanded. 

Messrs.  C.  A.  Spaidding,  and  Homer  O.  Murphy,  for  Appel- 
lant, submitted  a  brief;  Mr.  Spanlding  argued  the  cause  orally. 

Refusal  to  permit  counsel  for  the  defendant  to  cross-examine 
the  witness  Davis,  by  requiring  such  witness  to  indicate  upon 
counsel  the  manner  in  which  the  first  shots  exchanged  between 
defendant  and  deceased  were  fired,  was  error.  Undoubtedly  a 
clearer  idea  is  conveyed  of  how  swiftly  another  moved  under 
certain  circumstances  if  the  witness  illustrates  the  movement 
than  if  he  should  testify  merely  that  the  person  "moved 
swiftly."  Such  illustrations  by  a  witness  have  received  and 
should  receive  the  approval  of  courts  of  justice.  They  stand,  as 
was  said  by  the  court  of  criminal  appeal  of  Texas,  on  the  same 
footing  as  maps  and  diagrams.  {Black  v.  State,  46  Tex.  Cr.  590, 
81  S.  W.  302 ;  State  v.  McQann,  8  Idaho,  40,  66  Pac.  823 ;  People 
V.  Maughs,  149  Cal.  253,  86  Pac.  187.) 

The  question  asked  on  the  cross-examination  of  the  witness 
Baker  assumes  and  states  as  a  fact  that  appellant  at  some  time 
went  up  to  the  Castle  to  beat  up  a  woman.  Of  course,  it  was 
never  in  evidence  that  he  did  at  any  time  go  up  to  the  Castle  to 
beat  up  a  woman ;  nor  could  it  be  put  in  evidence  by  the  state, 
for  to  do  so  would  violate  the  elementary  rule  that  specific  acts 
of  violence  on  the  part  of  a  defendant  charged  with  a  crime  are 
not  competent  as  evidence  of  his  general  reputation  for  being  a 
quarrelsome  or  peaceable  person.  {McCarty  v.  People,  51  HI. 
231,  99  Am.  Dec.  542 ;  Oifford  v.  People,  87  111.  210 ;  Hirschman 
V.  People,  101  111.  568 ;  Movlton  v.  State,  88  Ala.  116,  6  L.  R.  A. 
301,  6  South.  758;  Wharton's  Criminal  Evidence,  sec.  61.) 
Under  the  authorities  it  cannot  be  doubted  that  it  was  improper 
to  permit  a  question  to  be  propounded  in  the  very  objection- 
able form  indicated.  The  rule  is  firmly  established  that  it 
is  improper  to  ask  on  cross-examination  any  question  em- 
bracing a  statement  of  fact  not  in  evidence.     (3  Wigmore  on 
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Evidence,  2344;  People  v.  Mather,  4  Wend.  (N.  Y.)  229,21 
Am.  Dec.  122;  Carpenter  v.  Amhroson,  20  111.  170;  Yount  v. 
Strickland,  17  Wyo.  526,  101  Pae.  942 ;  State  v.  Parker,  172  Mo. 
191,  72  S.  W.  650 ;  Jones  on  Evidence,  sec.  843 ;  State  v.  Oleim, 
17  Mont.  17,  52  Am.  St.  Rep.  655,  31  L.  R.  A.  294,  41  Pac.  998 ; 
People  V.  Vn  Dong,  106  Cal.  83,  39  Pac.  12 ;  State  v.  Crowe,  39 
Mont.  174,  18  Ann.  Cas.  643,  102  Pac.  579 ;  People  v.  Derlert, 
138  Cal.  467,  71  Pac.  564;  Spencer  v.  Commonwealth,  32  Ky. 
Law  Rep.  880,  107  S.  W.  342 ;  People  v.  Lee  Chuck,  78  Cal.  317, 
20  Pac.  719;  Wharton's  Criminal  Evidence,  sec.  61.) 

The  repeated  rulings  of  the  trial  court  regarding  the  admis- 
sion of  the  photograph  of  deceased  in  evidence,  and  its  identifi- 
cation as  a  photograph  of  the  deceased,  constitute  reversible 
error.  It  is  elementary  that  one  charged  with  homicide  who 
daitns  to  have  acted  in  self-defense  is  entitled,  as  a  matter  of 
right,  to  prove,  if  he  can  do  so,  that  his  adversary  was  a  person 
whose  general  reputation  for  peace  and  quiet  was  bad.  (Mc- 
Clain  on  Criminal  Law,  sec*  307 ;  State  v.  Shafer,  22  Mont.  17, 
55  Pac.  526.)  This  appellant  sought  to  do  by  showing  that  the 
ex-convict  mentioned  in  the  deposition  of  Snook  was  the  person 
with  whose  killing  appellant  stood  charged.  That  a  photograph 
of  a  person  is  admissible  in  evidence  without  preliminary  proof 
from  the  photographer,  see  State  v.  Boberts,  28  Nev.  350,  82 
Pac.  100.  Photographs  are  always  competent  and  admissible 
when  identified  by  any  witness  as  correct  representations  of 
persons  or  places.  (MeClain  on  Criminal  Law,  sec.  406;  Under- 
bill on  Criminal  Evidence,  62,  63 ;  People  v.  Durrani,  116  Cal. 
179,  48  Pac.  75 ;  Mow  v.  People,  31  Colo.  351,  72  Pac.  1069 ; 
Ruloff  V.  People,  45  N.  Y.  213 ;  People  v.  Mahatch,  148  Cal.  200, 
82  Pac.  779;  People  v.  OriU,  151  Cal.  592,  91  Pac.  515;  State  v. 
McCoy,  15  Utah,  136,  49  Pac.  420.) 

The  following ' instruction  was  given:  **Tou  are  instructed 
that  no  provocation  by  words  only,  however  opprobrious  or 
threatening,  will  mitigate  an  intentional  killing,  so  as  to  reduce 
the  killing  to  manslaughter."  By  it  the  jury  were  in  eflfect  told 
that  even  if,  as  a  fact,  there  was  at  the  time  of  the  homicide  a 
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* 'sudden  quarrel  or  heat  of  passion,''  still,  if  that  quarrel  or  heat 
of  passion  was  engendered  in  a  particular  manner,  appellant 
was,  notwithstanding,  guilty  of  murder.  This  was  error. 
(Lynn  v.  People,  170  lU.  527,  48  N.  B.  964;  State  v.  Buffingtan, 
71  Kan.  804,  4  L.  R.  A.  (n.  s.)  154,  and  note,  81  Pac.  465;  State 
V.  Grugin,  147  Mo.  39,  71  Am.  St.  Rep.  553,  42  L.  R.  A.  774,  47 
S.  W.  1058 ;  Commonwealth  v.  Hourigan,  11  Ky.  Law  Rep.  509, 
12  S.  W.  550;  State  v.  Hudspeth,  150  Mo.  12,  51  S.  W.  483 
Massie  v.  Comm^mwealth,  16  Ky.  Law  Rep.  790,  29  S.  W.  871 
Stott  V.  Commonwealth,  17  Ky.  Law  Rep.  308,  29  S.  W.  141 
State  V.  Matthews,  148  Mo.  185,  71  Am.  St.  Rep.  SM,  49  S.  W. 
1085;  Findley  v.  State,  125  Ga.  579,  54  S.  E.  106.) 

Mr.  D.  M.  Kelly,  Attorney  General,  and  Mr.  J.  H.  Alvord, 
Assistant  Attorney  General,  submitted  a  brief  in  behalf  of  Re- 
spondent. 

Where  a  plea  of  self-defense  is  made,  the  general  reputation 
of  the  deceased  for  violence  and  turbulence  may  be  shown  as  a 
part  of  the  defense  for  two  distinct  purposes :  (1)  To  show  the 
reasonableness  and  degree  of  defendant's  apprehension  of  in- 
jury from  the  deceased's  threatening  acts  or  demonstrations 
during  the  difficulty;  and  (2)  as  bearing  upon  deceased's  state 
of  mind  and  the  question  of  whether  or  not  he  was  the  aggressor . 
(6  Encyclopedia  of  Evidence,  *  771 ;  Wharton  on  Homicide,  3d 
ed.,  429.)  But  for  either  of  these  purposes  such  evidence  is  not 
admissible  unless  the  reputation  of  deceased  for  quarrelsomeness 
and  turbulence  is  first  shown  to  have  been  known  to  the  accused. 
(Wharton  on  Homicide,  3d  ed.,  sec.  263.)  No  such  testimony 
was  introduced.  Hence  any  offering  of  proof  as  to  deceased's 
reputation  was  premature  and  immaterial,  and  there  was  no 
error  in  excluding  the  photograph  attached  to  the  deposition 
offered  but  excluded.  Besides,  it  is  to  be  noticed  in  this  regard 
that  several  matters  important  to  be  shown  were  entirely  left  out 
of  the  deposition.  They  were,  (1)  that  deponent  saw  the  photo- 
graph taken;  (2)  that  deponent  knew  when  it  was  taken;  (3) 
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that  depcment  kn«w  bj  what  means  it  was  made ;  and  (4)  that 
deponent  knew  by  whom  it  was  made. 

Qrievous  reproaches  or  opprobrious  words  will  not  be  regarded 
as  a  provocation  sufficient  to  arouse  in  a  reasonable  man  a  sud- 
den heat  of  passion  required  to  reduce  an  otherwise  murderous 
homicide  to  manslaughter;  such  is,  we  think  the  real  meaning 
of  the  rule.  It  has  been  thus  applied  in  California,  which  state 
defines  manslaughter  exactly  as  it  is  defined  by  our  Code: 
"Words,  however  grievous,  do  not  reduce  a  homicide  from  mur- 
der to  manslaughter."  (People  v.  Lynch,  101  Cal.  229,  35  Pac. 
860.)  ' '  Sudden  heat  of  passion  must  have  been  caused  by  a  seri- 
ous and  highly  provoking  injury,  apparently  sufficient  to  have 
aroused  an  irresistible  impulse  to  kill.  Such  an  impulse  would 
exclude  the  idea  of  premeditation."  (People  v.  Mendenhall, 
135  Cal.  344,  67  Pac.  325;  People  v.  Freeland,  6  Cal.  96;  People 
V.  Hurt  ado,  63  Cal.  288.) 

ME.  CHIEF  JUSTICE  BRANTLT  delivered  the  opinion  of 
the  court. 

The  defendant  was  convicted  of  murder  in  the  first  degree  and 
sentenced  to  imprisonment  for  life.  He  has  appealed  from  the 
judgment  and  the  order  denying  his  motion  for  a  new  trial. 
The  integrity  of  the  judgment  is  assailed  on  the  ground  that 
prejudicial  error  was  committed  by  the  court  in  its  rulings  upon 
questions  of  evidence  and  in  submitting  instructions  to  the  jury. 
Contention  is  also  made  that  the  court  permitted  such  miscon- 
duct by  the  county  attorney  that  the  defendant  was  prevented 
from  having  a  fair  trial.  The  defendant  admitted  the  homicide 
and  undertook  to  justify  it  on  the  ground  of  self-defense. 

The  encounter  resulting  in  the  homicide  occurred  in  the  early 
(Sunday)  morning  of  March  31,  1912,  in  a  saloon  known  as  the 
Manhattan  Club,  at  the  head  of  Joliet  street  in  the  city  of 
Helena.  The  place  was  kept  by  the  deceased,  Robert  Johnson, 
and  one  Ward  Cole,  both  negroes,  and  was  a  popular  resort 
among  a  certain  class  of  colored  people.  On  the  evening  of  the 
30th  a  visit  was  made  to  it  by  several  persons  with  the  purpose 
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of  promoting  the  interests  of  candidates  for  election  to  office  at 
the  approaching  city  election.  The  deceased,  who  had  charge 
at  the  time,  asked  the  defendant  to  go  out  and  invite  in  colored 
men  from  other  places.  This  he  did.  There  was  then  some  dis- 
cussion by  speakers  as  to  the  merits  of  the  parties  represented 
by  them  and  their  candidates,  during  which  beer  and  other 
Refreshments  were  served  at  the  expense  of  the  visitors.  The 
defendant  asked  to  be  served  with  beer.  He  was  told  by  de- 
ceased that  he  could  get  a  glass  of  beer  by  paying  for  it.  The 
defendant  remonstrated,  calling  the  attention  of  deceased  to  the 
fact  that  the  drinks  were  free  and  that  he  (defendant)  had 
accommodated  deceased  in  various  ways  during  the  evening, 
especially  by  going  to  invite  in  a  crowd  at  the  request  of  the 
latter,  but  remonstrance  was  fruitless.  The  result  was  an  alter- 
cation during  which  vile  epithets  were  exchanged  and  a  fight 
was  narrowly  averted.  -Finally  the  deceased  ordered  the  de- 
fendant from  the  place.  He  did  not  go  at  once  but  waited  until 
the  meeting  adjourned.  He  then  went,  after  using  threats 
against  the  deceased.  This  was  about  11  o'clock.  Having 
walked  about  the  streets  for  some  minutes  and  visited  other 
places  in  the  neighborhood,  he  went  to  the  saloon  of  a  friend 
and  borrowed  a  revolver  with  which  the  killing  was  done,  ex- 
plaining to  his  friend  that  he  going  out  early  in  the  morning 
with  another  friend  to  shoot  rabbits.  This  intention  he  men- 
tioned to  others  also.  The  revolver  was  not  then  loaded,  but  the 
defendant,  having  some  cartridges  of  suitable  caliber,  went  to 
his  room  and  obtained  them  and  after  loading  the  revolver,  put 
it  into  his  pocket.  One  witness  testified,  substantially,  that  he 
met  the  defendant  on  the  street  in  the  vicinity  of  the  Manhattan 
Club ;  that  the  defendant  referred  with  feeling  to  the  treatment 
he  had  received  at  the  hands  of  the  deceased ;  that  when  the  wit- 
ness parted  with  the  defendant,  the  latter  invited  him  to  go  to 
the  Manhattan  Club,  saying  that  he  was  going  to  have  it  out 
with  the  deceased,  and  that  ''they  would  either  carry  him  out 
dead  or  Johnson  out  dead."  The  witness  refused  to  go.  Some 
minutes  later  the  defendant  entered  the  resort.    There  was  then 
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{^resent,  besides  the  deceased,  one  Jolrn  Davis^  wlio  was  the  only 
eye-witness,  other  than  defendant,  aa  to  what  was  the  order  of 
events  immediately  preceding  the  homicide.  We  shall  not  state 
the  testimony  in  detail.  Davis  stated  that  when  the  defendant 
entered  he  referred  to  the  episode  of  the  ev^iing  before  and 
remonstrated  with  the  deceased;  that  the  deceased  refused  to 
discuss  the  matter,  telling  the  defendant  that  the  incident  was 
closed  and  that  he  should  go  out ;  that  he  himself  interposed  by 
suggesting  that  life  is  too  short  to  permit  worries  over  such  small 
affairs;  that  he  invited  the  defendant  and  deceased  to  liave  a 
drink  at  his  expense  and  advised  them  to  forget  their  differ- 
ences ;  that  the  deceased  then  gave  the  defendant  a  twenty-five 
cent  piece ;  that  the  defendant  bought  a  drink;  that  when  this  oc- 
curred the  witness  thought  the  deceased  and  defendant  had  be- 
come friendly  again;  but  that  immediately  thereafter  while  he 
was  apparently  waiting  for  deceased  to  serve  him  a  cigar,  the 
defendant  shot  the  deceased.  He  stated  that  when  the  defend- 
ant began  to  shoot  he  hurried  from  the  place,  but  as  he  passed 
out  he  saw  the  deceased  fall.  The  story  of  the  defendant  is  in 
substantial  agreement  with  that  of  Davis,  except  as  to  who 
ordered  the  drinks  and  except,  also,  as  to  who  was  the  aggressor. 
According  to  his  story,  he  himself  ordered  the  drinks  inviting 
Davis,  to  join  hint  He  stated  that  Davis  declined  the  invitation 
saying  that  he  did  not  drink;  that  he  then  ordered  a  drink  of 
whisky  for  himself,  putting  a  twenty-five  cent  piece  upon  the 
bar ;  that  after  he  had  taken  the  drink  and  as  he  was  returning 
the  glass  to  the  bar,  the  deceased  reached  over  with  his  left  hand 
and  struck  him,  knocking  off  his  hat,  which  fell  behind  the  bar; 
that  he  stepped  back  to  avoid  further  assault  and  demanded  the 
return  of  his  hat ;  that  the  deceased,  applying  to  him  a  vile  epi- 
thet and  saying,  **I  mil  give  you  your  hat,"  raised  a  revolver 
and  shot  him  in  the  abdomen ;  that  he  then  drew  his  revolver  and 
began  firing;  that  the  deceased  attempted  to  continue  firing  but 
that  his  revolver  seemed  to  ''hang";  that  the  deceased  turned 
as  if  to  secure  another  weapon;  that  the  defendant  thereupon 
hurried  from  the  place  leaving  his  bat  and  calling  for  the  police, 
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without,  however,  he  stated,  having  seen  the  result  of  the  shooting. 
An  autopsy  disclosed  that  deceased  had  been  shot  four  times, 
one  shot  passing  entirely  through  the  brain  cavity  from  the  left 
temple  and  lodging  under  the  scalp  on  the  opposite  side  of  the 
head.  The  other  wounds  were  not  mortal,  but  this  was  and  was 
of  such  a  character  as  to  destroy  the  power  of  muscular  control 
and  must  have  caused  the  deceased  to  fall  as  soon  as  it  was  in- 
flicted. As  defendant  left  the  scene  of  the  shooting  and  in  an- 
swer to  an  inquiry  by  a  witness  whom  he  met  on  the  street  as  to 
what  was  the  matter,  he  stated  that  he  had  been  shot  by  Johnson 
and  that  he  was  going  to  a  hospital  for  medical  aid.  He  did  not 
go  to  a  hospital  nor  to  the  police  station  as  he  was  advised  to  do 
by  the  witness,  but  went  first  to  the  saloon  at  which  he  procured 
the  pistol  and  returned  it.  He  there  exhibited  to  the  proprietor 
a  flesh  wound  in  his  abdomen,  a  bullet  dropping  out  as  he  opened 
his  clothes.  He  stated  that  he  believed  that  he  had  killed  ''that 
feUow,"  without  explaining  whom  he  referred  to.  From  there 
he  went  to  different  places,  finally  going  to  his  rooming-house, 
where  he  was  later  arrested,  apparently  in  hiding  in  an  outhouse. 
There  was  evidence  that  prior  to  his  return  to  the  Manhattan 
Club  the  defendamt  made  other  threats  against  the  deceased. 
One  witness  stated  that  while  he  was  at  a  place  kept  by  one  Sil- 
verman, where  the  defendant  had  his  room,  the  defendant  came 
in  and,  giving  the  proprietor  his  keys,  asked  him  to  take  care  of 
his  dog  and  other  property  there.  Upon  being  asked  what  he 
was  going  to  do  he  said  that  ''he  was  going  to  kill  that  black 
s o b ."  The  witness  had  been  present  at  the  Man- 
hattan Club  when  the  altercation  occurred  there.  Other  wit- 
nesses testified  to  similar  threats  made  at  different  places  visited 
by  the  defendant  prior  to  the  homicide.  The  defendant  denied 
making  any  threats  at  all,  and  accounted  for  his  return  to 
the  Manhattan  Club  by  the  statement  that  he  knew  that  the 
barber-shops  did  not  close  on  Saturday  evenings  until  about 
midnight;  that  the  club  was  supported  by  the  men  that  worked 
in  the  barber-shops;  that  his  purpose  on  returning  to  the  club 
was  to  meet  them,  and  that  he  had  no  idea  of  having  trouble  with 
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tveieii  tiK  f r»t  and  bade  bsm  sesr  t^  end  Infsf  froB  As 
first  ieto  tbe  f{MMe  between.    In  tbe  rizbi  kaz^  w 
ecMLtahiinf  tvo  eaitridge%  osie  <tf  vritli  knd  been  T^eecAJj 
p^AA.    TLis  bmf  f^MM  of  the  eridcDee  dkQW  that  it  «« 
iharp  eonfiiet  on  ererf  nnterial  poiiiL 

If  we  »:«ept  tlie  story  of  the  encoTinter  ai  told  bj  the 
Darky  k&eping  in  mind  the  antecedent  thieali  of  the  defendant 
and  faia  pn>earing  the  lerolTer  with  the  apparent  pmpaaB  of 
eanyinf  them  out,  wt  are  eompdled  to  tiie  eondnsion  that  the 
defendznt  warn  properl j  foond  gniltj  aa  charged.  On  the  oAer 
hand,  aeeepting  Ua  own  atory  aa  the  eorreet  version  of  tte 
eoonter,  the  homieide  was  jnatifiaMe  beeanae  done  in 
aelf-defenae.  There  u  not  ground  tor  any  other  than  one  of 
these  two  eonehuiona. 

OiUDsel  tor  defendant  hare  aarigned  and  iji-'hmmiI  in  their 
brief  many  alleged  erroia  which  are  wholly  without  merit;  ao 
modi  ao  that  we  cannot  think  eonnad  amons  in  urging  them. 
For  example:  The  witnesa  Hany  Johnaon  daring  eroaB-ezam- 
[1]  ination  was  qneationed  aa  to  what  he  heard  the  defendant 
aay  aboat  the  deceased  at  Silverman's  aaloon  a  short  time  bef<»e 
the  homidde.  He  was  qoestiimed  and  answered  aa  follows: 
'^Q.  Yon  didn't  say  a  word  to  himf  A.  I  asked  him  where  he 
was  going.    Q«  Is  that  all  yon  aaid  to  himf    A.  He  told  me 

that  he  going  to  kill  that  a o—  b and  I  langhed  at 

him/'  Counsel  asked  to  have  the  anaw^^  stricken  out  aa  not 
respoDsive  to  the  question.  The  court  overruled  the  motioo. 
A  party  is  entitled  to  have  a  responsiye  answer  to  a  question 
propounded  to  a  witness  by  counsel  (Jones  on  Evidence^  see 
815;  Underbill  on  Criminal  Evidence,  2d  ed.,  sec.  216),  and  to 
have  an  answer  stricken  out  in  which  the  witness  volunteers 
statements  of  facts  not  called  for  by  the  question.  The  refusal 
of  the  trial  judge  to  strike  out  such  an  irresponsive  answer 
ia  error,  and,  if  it  appears  that  the  evidence  embodied  in 
it  has  probably  wrought  prejudice  to  the  party  complaining, 
the  result  will  be  the  reversal  of  the  judgment.    The  ruling  in 
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question  was  erroneous  but  dearly  not  prejudicial,  for  the  reason 
that  during  his  examination  in  chief  the  witness  twice  imputed 
to  the  defendant  the  threat  embodied  in  the  irresponsive  answer, 
using  almost  the  exact  words  employed  by  him  in  the  latter. 
The  statement  was  relevant,  was  already  in  the  case,  and  the 
repetition  of  it  by  the  witness  could  not  from  any  point  of  view 
have  wrought  prejudice.  A  judgment  may  not  be  reversed  for 
BUch  an  error.  (Rev.  Codes,  sees.  9415,  9548 ;  State  v.  VaaieUa, 
40  Mont.  326,  20  Ann.  Cas.  398,  106  Pac.  364;  State  v.  Byrd,  41 
Mont.  585,  111  Pac.  407.)  We  shall,  therefore,  omit  notice  of  all 
the  assignments  which  may  properly  be  classed  under  this  head, 
and  give  attention  to  those  only  which  have  some  basis  of  meril 

Henry  Baker  was  called  to  testify  as  to  the  reputation  of  the 
defendant  for  peace.  He  testified  that  it  was  good.  On  cross* 
[2,  8]  examination  by  the  county  attorney  he  was  asked:  "Did 
you  ever  hear  about  the  episode  at  the  Castle  when  he  went  up 
there  to  beat  up  a  woman  T ' '  Objection  was  made  that  the  ques- 
tion embodied  a  statement  of  fact  which  could  not  be  proved 
by  independent  evidence,  viz.,  that  the  defendant  had  at  some 
prior  time  gone  up  to  the  Castle  (a  notorious  resort  in  Helena) 
to  beat  a  woman,  and  that  the  county  attorney  in  putting  the 
question  in  this  form  in  effect  stated  to  the  jury  that  such  an 
episode  had  in  fact  occurred,  whereas  he  would  not  have  been 
I)ermitted  to  show  it  by  independent  evidence.  The  county 
attorney  thereafter  called  other  witnesses  to  whom  he  put  the 
same  question  or  others  similar  in  form,  touching  this  and  other 
alleged  unlawful  acts  of  the  defendant.  The  court  overruled  the 
objection.  Thereupon  the  witness  answered  in  the  negative.  It 
is  argued  that  the  ruling  was  prejudicial  for  the  reasons  stated 
in  the  objection,  and  for  the  additional  reason  that  in  thus  put- 
ting the  question  the  county  attorney  was  guilty  of  gross  mis- 
conduct on  account  of  which  alone  the  defendant  ought  to  be 
awarded  a  new  trial. 

It  will  be  noted  that  the  objection  did  not  technically  present 
the  question  whether  the  county  attorney  was  guilty  of  miscon- 
duct   We  gather  from  the  colloquy  between  the  presiding  judge 
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and  cotmael  that  the  judge  was  of  the  opinion  that  it  would  be 
competent  for  the  county  attorney  to  introduce  independent  evi- 
dence of  special  instances  of  lawlessness  by  the  defendant,  to 
rebut  the  evidence  tending  to  show  his  good  reputation.  The 
role  is  well  settled  that  when  a  dcf  endtint  in  a  criminal  case  cal]a 
witnesses  to  testify  that  he  possesses  such  a  general  reputaticHi 
in  the  community  in  which  he  resides  as  tends  to  rebut  the 
notion  that  he  is  guilty  of  the  crimie  with  which  he  is  charged, 
these  witnesses  may  be  questioned  on  cross-examination  as  to 
their  knowledge  of  disparaging  rumors  or  common  reports  af- 
fecting his  reputation.  As  the  favorable  testimony  tends  to 
sustain  the  presumption  of  innocence  which  the  law  indulges  in 
favor  of  the  defendant,  by  introducing  it  the  defendant  tenders 
an  issue  of  fact,  viz.,  whether  his  reputation  is  such  as  the  wit- 
nesses say  it  is,  and  the  prosecution  has  the  right  to  cross- 
examine  the  witnesses  to  ascertain  the  sufficiency  of  the  grounds 
upon  which  they  base  their  statements.  If,  therefore,  it  can  be 
shown  that  there  are  or  have  been  rumors  or  reports  affecting  the 
reputation,  to  this  extent  the  statements  of  the  witnesses  are 
shown  to  be  without  foundation  in  fact  and  therefore  not  en- 
titled to  credit.  (2  Wigmore  on  Evidence,  sec.  988;  Underhill 
on  Criminal  Evidence,  sec.  82.)  The  purpose  of  the  inquiry  is 
to  ascertain  what  the  witness  has  heard  to  the  disparagement  of 
the  reputation,  and  not  his  knowledge  of  particular  acts  of  mis- 
conduct. Extrinsic  evidence  of  particular  'wrongful  acts  is 
therefore  not  admissible,  because  it  violates  the  rule  against 
proof  of  particular  facts  to  establish  reputation,  declared  by  the 
statute.  (Bev.  Codes,  sec.  8024;  Wigmore  on  Evidence,  sec. 
988;  Underhill  on  Criminal  Evidence,  sec.  82;  1  McClain  on 
Criminal  Law,  sec.  307.)  The  question  as  put  by  counsel  as- 
sumed as  a  fact  that  the  defendant  did  go  to  the  Castle  for  the 
purpose  stated.  Though  the  statement  was  in  the  form  of  an 
interrogatory,  it  was  as  objectionable  as  if  it  had  been  stated  in 
the  form  of  a  declaratory  sentence  and  therefore  was  obnoxious 
to  the  rule  against  proof  of  particular  facts.  The  situation  was 
not  aided  by  ihe  negative  answer  of  the  witness.    The  answer 
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did  not  negative  the  fact  stated,  but  only  that  the  witness  had 
heard  of  the  fact.  If  he  had  answered  in  the  affirmative,  the 
answer  would  have  implied  the  existence  of  the  fact  as  well  as 
hearsay  knowledge  of  it  by  the  witness.  If  it  had  not  been  an- 
swered at  all,  it  was  still  objectionable,  for  it  was  calculated  to 
leave  the  jury  under  the  impression  that  the  episode  did  occur, 
and  hence  to  furnish  them  some  basis  for  the  damaging  inference 
that  the  defendant  was  a  lawless  character.  It  is  never  proper 
for  counsel  to  so  frame  questions  as  to  assume  the  existence  of 
facts  which  are  not  admisaible  if  offered  as  independent  evi- 
dence. (3  Wigmore  on  Evidence,  1808;  Jones  on  Evidence,  2d 
ed.,  see.  815 ;  Gale  v.  Peoj^,  26  Mich.  157 ;  People  v.  Wells,  100 
Cal.  459,  34  Pac.  1078;  People  v.  Mather,  4  Wend.  (N.  Y.)  229, 
21  Am.  Dec.  122;  Aiken  v.  People,  183  111.  215,  55  N.  E.  695; 
State  V.  Inuin,  9  Idaho,  35,  60  L.  R.  A.  716,  71  Pac  608 ;  How- 
land  V.  Oakland  Con.  By.  Co.,  115  Cal.  487,  47  Pac.  255 ;  People 
V.  Ah  Len,  92  Cal.  282,  27  Am.  St.  Rep.  103,  28  Pac.  286 ;  Krup 
V.  Corley,  95  Mo.  App.  640,  69  S.  W.  609.)  The  attorney  who 
does  it  is  guilty  of  misconduct  which  is  wholly  indefensible,  not 
only  because  he  is  proceeding  in  total  disregard  of  the  funda- 
mental rule  of  evidence,  but  is  at  the  same  time  not  fair  to  the 
defendant.  Assuming  that  in  putting  the  question  as  he  did 
counsel  did  so  with  full  knowledge  of  the  limitations  of  the  rule 
applicable,  the  observation  made  by  the  supreme  court  of  Cali- 
fornia, in  People  v.  Mullings,  83  Cal.  138, 17  Am.  St.  Rep.  223, 23 
Pac.  229,  and  approved  by  this  court  in  State  v.  Rogers,  31  Mont. 
1,  77  Pac.  293,  is  pertinent:  **It  is  quite  evident  that  the  ques- 
tions, and  not  the  answers,  were  whait  the  prosecution  thought 
important.  The  purpose  of  the  questions  clearly  was  to  keep 
persistently  before  the  jury  the  assumption  of  damaging  facts 
which  could  not  be  proven,  and  thus  impress  upon  their  minds 
the  probability  of  the  existence  of  the  assumed  facts  upon  which 
the  questions  were  based.''  Whether  such  questions  are  an- 
swered or  not,  the  putting  of  them  is  condemned  by  the  courts 
and  text-writers  as  gross  misconduct.  {State  v.  Rogers,  supra; 
Wigmore  on  EvidencCi  sec.  1808 ;  State  v.  Irwin,  supra;  OargiU 
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V.  Commonwealth,  12  Ky.  Law  Bep.  149,  13  S.  W.  916 ;  People 
V.  Grider,  13  Oal.  App.  703,  110  Pac.  586 ;  Watson  v.  State,  7 
Okl.  Cr.  590,  124  Pac.  1101 ;  People  v.  Wells,  supra,)  And  we 
do  not  think  the  case  is  aided  by  the  fact  that  similar  questions 
put  to  witnesses  previously  called,  as  was  the  fact  in  one  or  two 
[4]  instances,  were  permitted  to  pass  unchallenged.  By  over- 
ruling the  objection,  the  trial  judge  not  only  signified  the  opin- 
ion that  the  statement  of  fact  embodied  in  the  interrogatory 
was  relevant  and  material,  but  stamped  with  approval  the  course 
pursued  by  the  county  attorney,  thus  emphasizing  the  error 
committed.  The  failure  of  counsel  to  object  earlier  did  not 
justify  the  court  in  permitting  further  error;  nor  did  his  fail- 
ure to  renew  his  objection  thereafter  when  the  same  or  similar 
questione  were  put  to  other  witnesses.  The  objection  should 
have  been  sustained  and  all  similar  questions  subsequently  aaked 
should  have  been  excluded.  When  a  party  has  seasonably  ob- 
jected to  evidence  of  a  certain  character  and  his  objection  has 
been  overruled,  proper  decorum  would  indicate  that  he  should 
not  thereafter  infterrupt  the  course  of  the  trial  by  constant  repe- 
tition of  his  objection.  {Schieriaum  v.  Schemws,  157  Mo.  1, 
80  Am.  St.  Eep.  604,  57  S.  W.  526.) 

Counsel  for  the  defendant  introduced  the  depositions  of  four 
witnesses  who  reside  at  Boise,  Idaho,  for  the  purpose  of  show- 
ing that  the  reputation  of  the  deceased  for  peace  was  bad.  All 
of  them  gave  testimony  to  the  efifect  that  one  Robert  Johnson, 
who  had  for  some  years  and  until  the  latter  part  of  the  year 
1911  been  a  resident  of  Boise,  was  reputed  to  be  a  turbulent, 
violent  man.  One  of  these  witnesses  was  asked  to  attach  to 
his  deposition  a  photograph  of  Johnson,  marking  it  with  the 
initials  of  his  name  so  as  to  identify  it.  This  he  did.  Upon 
objection  by  the  county  attorney  the  photograph  was  excluded 
on  the  ground  that  it  was  irrelevant  and  immaterial.  Counsel 
also  offered  the  testimony  of  witnesses  who  knew  the  deceased, 
to  identify  the  photograph  as  his.  This  was  rejected  on  the 
same  ground,  the  court  remarking  that  it  was  the  province  of 
the  jury  to  determine  whether  or  not  it  was  a  photograph  of 
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the  deceased.  The  evident  purpose  of  the  offer  was  to  render 
the  evidence  contained  in  the  depositions  of  avail  to  the  defend- 
ant, by  showing  definitely  that  the  deceased  was  the  same  person 
to  whose  character  they  had  testified.  As  it  was  not  permitted 
to  go  to  the  jury  with  some  evidence  as  to  whose  picture  it  was, 
the  jury  had  no  office  to  perform  with  reference  to  it,  and  the 
evidence  of  all  these  witnesses,  as  to  the  character  of  the  de- 
ceased was  in  effect  rendered  worthless  because  there  was  nothing 
to  identify  the  deceased  as  the  man  about  whom  the  witnesses 
spoke,  except'  the  slight  presumption  arising  from  the  identity 
in  name.  Even  this  slight  presumption  was  probably  wholly 
neutralized  by  a  remark  made  by  the  court  during  the  colloquy 
with  counsel  as  to  the  admissibility  of  the  photograph,  to  the 
effect  that  it  might  be  that  there  were  other  persons  who  bore 
the  name  of  Robert  Johnson,  thus  indicating  an  opinion  that 
there  should  be  some  evidence  identifying  the  deceased  as  the 
man  who  had  formerly  resided  in  Idaho.  The  ruling  was  er- 
roneous. While  there  is  some  diversity  in  the  opinions  of  the 
[6]  courts  as  to  whether  evidence  of  the  reputation  of  the 
deceased  is  competent  for  any  purpose  unless  it  is  known  to 
the  defendant  at  the  time  of  the  homicide  (and  evidence  of  such 
knowledge  was  not  introduced  at  the  trial  of  this  case),  the 
weight  of  authority,  we  think,  gives  support  to  the  rule  that 
when,  as  in  this  oase,  the  issue  is  self-defense  and  there  is  doubt 
as  to  who  was  the  aggressor,  such  evidence  is  admissible  in  order 
to  enable  the  jury  to  resolve  the  doubt;  for  it  is  entirely  in  ac- 
cord with  every-day  experience  that  a  turbulent,  violent  man 
is  more  aggressive  and  will  more  readily  bring  on  an  encounter 
than  one  who  is  of  the  contrary  disposition,  {State  v.  Shafer, 
22  Mont.  17,  55  Pac.  526;  1  McClain  on  Criminal  Law,  307; 
1  Wigmore  on  Evidence,  see.  63.)  Such  evidence  serves  the 
same  purpose  as  uncommunica4;ed  threats^  which  are  always 
admissible  wh^i  the  question  is  in  doubt,  in  order  to  enable 
the  jury  to  determine  who  probably  brought  on  the  conflict. 
{State  V.  Shadwell,  26  Mont.  52,  66  Pac.  508;  State  v.  Hardon, 
38  Mont.  557,  100  Pac  1035 ;  State  r.  Whitworth,  47  Mont  42^ 
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Va  Pae  3^ :  Tins  nredi  «e  km  Ukn  oeasan  to  s^  tooeh- 
m%  Mt^,  ewtp^Aii^j  of  tb-*  efiden«e  id  q:i«stkiL  in  older  to  aa- 
••WT  tii^  arCTitf^t  of  the  attore^r  fai€Tal  w!»  nadertakes  in 
bai  bn^  to  jairtifj  tte  mlin^  od  tlie  gpcrasd  that  the  repTitatko 
of  th^  d^^sea^d  »  Derer  ocnspeCciit  nnlcai  it  it  fint  shown  to  have 
lM6iErD  kiK/wn  to  the  defendant. 

It  is  the  treneral  mle,  also,  not  questioned  anrwhoe  so  hat  as 
we  are  aware,  that  when  a  photograph  is  diown  to  he  a  fair 
[6^  7]  and  eorreet  representation  of  a  person  whose  identitr  is 
in  qnaition,  it  is  adnuasible  to  identify  soeh  person.  That  it  is 
%  bar  and  correct  representation  maj  be  diown  hr  the  person 
who  made  it  or  bj  anj  eompetent  witness.  (MeClain  on  Crim- 
inal Law,  see.  406;  Underhill  on  Criminal  Law,  see.  50;  1 
Wigmore  on  Evidence,  660;  Ifov  t.  People,  31  Colo.  351.  72 
Pac,  1069 ;  People  t.  Durrani,  116  Cal-  179,  48  Pac.  75 ;  People 
▼.  CrandaU,  125  CaL  129,  57  Pae.  785;  People  r,  OnU,  151  Cal. 
592,  91  Pac.  515;  State  r.  Roberts,  28  Nev.  350,  82  Pac.  100.) 
In  the  ease  of  People  ▼.  Durrani,  9upra,  the  witness  who  testified 
as  to  the  character  of  the  photograph  in  question  was  a  sister 
of  tiie  deceased,  snd  we  think  the  eonrt  properiy  held  that  her 
testimoDj  to  the  effect  that  it  fairly  represented  the  appearance 
of  the  deceased  at  the  time  of  her  death  was  entirely  sofficienit 
to  warrant  its  admission.  That  the  one  offered  here  was  such 
a  representation  of  the  deceased  was  not  questioned.  Besides, 
the  witnesses  whose  evidence  was  offered  as  preliminary  proof 
of  its  character  apparently  knew  the  deceased  well  in  his  life- 
time. By  excluding  it  tiie  court  virtually  excluded  the  testi> 
mony  of  all  the  Idaho  witnesses;  and  though  there  was  some 
testimony  by  other  witnesses,  of  the  same  import  as  that  thus 
excluded,  this  did  not  render  the  error  harmless.  (State  v. 
Shadwell,  supra,)  Nor  was  the  photograph  rendered  inadmis- 
sible by  the  fact  that  it  bore  upon  it  some  evidence  that  it  had 
been  taken  while  the  deceased  was  an  inmate  of  the  state  prison 
in  Idaho.  It  appeared  incidentally  from  the  testimony  of  the 
witnesses,  one  of  whom  was  the  warden  of  the  prison,  that  the 
deceased  had  served  two  terms  in  the  prison.    The  warden  testi- 
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fied  that  his  observation  of  the  deceased  had  been  had  and  his 
acquaintance  with  him  acquired,  mainly  during  the  imprison- 
ment of  the  latter.  This  evidence  went  in  without  objection. 
It  was  not  relevant  to  the  inquiry  in  hand,  and  we  think  coun- 
sel, in  the  form  of  the  interrogatories  submitted  to  the  witnesses^ 
undertook  to  gite  undue  prominence  to  the  fact  that  deceased 
was  an  ex-convict,  evidently  with  the  purpose  of  giving  to  the 
jury  the  impression  that  he  was  a  bad  man.  For  this  reason 
the  court  properly  struck  out  several  of  the  interrogatories  with 
the  answers  to  them;  nevertheless  the  evidence  as  to  the  repu-. 
tation  of  deceased,  even  though  it  incidentally  appeared  from 
it  that  he  was  an  ex-convict,  being  competent  and  material,  it 
was  prejudicial  error  to  exclude  the  photograph  and  the  evidence 
identifying  it  as  a  correct  representation  of  the  deceased.  The 
court  should  have  admitted  it  for  the  purpose  for  which  it  was 
offered,  under  proper  restrictions,  along  with  the  depositions, 
after  striking  out  the  objectionable  portions  thereof. 

It  is  argued  that  prejudicial  error  was  committed  in  sub- 
mitting the  following  instruction:  ''12.  You  are  instructed 
[8]  that  in  order  to  constitute  murder  of  the  first  degree  the 
killing  must  have  been  done  and  perpetrated  with  malice  afore- 
thought and  must  have  been  done  willfully,  deliberately  and 
premeditatedly,  and  before  the  jury  are  authorized  to  convict 
the  defendant  of  the  crime  of  murder  in  the  first  degree,  they 
should  be  satisfied  from  the  evidence  in  the  case  beyond  a  rea- 
sonable doubt  that  the  defendant  killed  Robert  Johnson  will- 
fully, deliberately,  prenteditatedly  and  witli  malice  aforethought, 
and  you  are  instructed  that  if  you  find  from  all  the  evidence  in 
the  case  beyond  a  reasonable  doubt  that  the  defendant,  William 
Jones,  shot  and  killed  Robert  Johnson  on  or  about  the  31st  day 
of  March  in  this  year  in  the  county  of  Lewis  and  Clark,  in  the 
state  of  Montana,  with  malice  aforethought,  willfully,  deliber- 
ately and  premeditatedly,  and  that  he  was  not  justified  or  ex- 
cused for  so  doing,  then  you  should  find  the  defendant  guilty 
of  murder  in  the  first  degree."  The  criticism  made  is  that  the 
obligation  resting  upon  the  jury  to  be  satisfied  of  the  guilt  of 
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the  defendant  beyond  a  reasonable  doubt  before  they  may  find 
him  guilty  is  absolute,  whereas  by  the  use  of  the  term  "should," 
instead  of  "must,"  the  court  left  it  discretionary  with  the  jury 
to  convict,  whether  they  were  so  satisfied  or  not.  The  same 
criticism  is  made  of  instructions  13  and  14,  as  to  the  duly  of 
the  jury  to  acquit  in  case  they  should  not  be  bo  satisfied.  We 
think  the  contention  is  without  substantial  merit.  But  for  the 
fact  that  we  feel  impelled  to  order  a  new  trial  because  of  error 
in  the  rulings  upon  the  questions  of  evidence  heretofore  dis- 
cussed, we  should  not  deem  the  contention  deserving  of  any  no- 
tice. Of  course,  it  is  absolutely  necessary  that  the  jury  be  oon^ 
vinced  beyond  a  reasonable  doubt  before  they  can  convict,  and 
that  the  duty  to  acquit,  when  the  jury  is  not  so  convinced,  is 
equally  absolute.  We  venture  the  assertion  that  the  average 
juror  does  not  stop  to  speculate  as  to  the  distinctions  in  the 
meaning  of  such  terms  as  "must,"  "ought"  and  "should,"  all 
denoting  moral  obligation,  but  recognizes  the  obligation  of  his 
official  duty  enjoined  by  the  use  of  one  of  them  as  not  differing 
in  any  respect  from  that  enjoined  by  the  use  of  the  other.  The 
average  juror  understands  without  being  told  in  terms  that  in 
no  case  may  a  defendant  be  convicted  unless  the  evidence  estab- 
lishes his  guilt  beyond  a  reasonable  doubt.  For  pres^it  purposes 
we  deem  it  sufficient  to  refer  to  the  discussion  of  the  terms  in 
question,  found  in  State  v.  Blaine,  45  Mont.  482,  124  Pac.  516,  as 
conclusive  against  the  contention  of  counsel.  We  suggest,  how- 
ever, that  it  is  always  wiser  and  safer  for  a  trial  court  to  use  such 
terms  in  the  formulation  of  its  instructions  as  will  inform  the 
jury  as  to  the  full  measure  of  their  duty  as  well  as  the  limitations 
imposed  upon  them  by  law. 

Contention  is  made  that  the  court  erred  in  submitting  the  fol- 
lowing instruction:  "You  are  instructed  that  no  provocation 
[9]  by  words  only,  however  opprobrious  or  threatening,  will 
mitigate  an  intentional  killing,  so  as  to  reduce  the  killing  to 
manslaughter."  The  objection  interposed  to  it  in  the  trial  court 
was  that  there  was  no  evidence  in  the  case  rendering  this  instruo- 
tion  necessary  or  proper.    As  we  have  already  pointed  out,  un- 
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der  th«  evideiice,  as  we  view  it,  the  homicide  was  either  murder 
or  entirely  justifiable.  There  is  no  ground  in  the  evidence  for 
any  other  conclusion.  Davis  testified  that  the  defendant  drew 
his  revolver  and  shot  the  deceased  without  any  words  of  threat 
or  opprobrium  by  either.  The  defendant  testified  that  the  de- 
ceased, after  applying  to  him  an  opprobrious  epithet,  first  struck 
him  and  then  shot  him.  While,  therefore,  it  was  entirely  propel 
for  the  court  in  its  instructions  to  define  and  distinguish  the 
various  grades  of  homicide  as  it  did,  and  thus  enable  the  jury 
to  reach  a  correct  conclusion  {State  v.  Shafer,  26  Mont.  11,  66 
Pao.  463) ,  it  would  also  haye  been  proper  to  instruct  them  that 
if  they  were  not  satisfied  that  the  homicide  was  murder,  they 
should  acquit  the  defendant.  It  was  therefore  neither  necessary 
nor  proper  for  the  court  to  submit  such  aji  instruction  as  the 
one  in  question,  when  there  was.  no  evidence  to  which  it  could 
apply.  (State  v.  Colder,  23  Mont.  504,  59  Pac.  903;  State  v. 
Mitten,  36  Mont.  376,  92  Pac.  969.)  For  this  reason  the  in- 
struction ought  to  have  been  refused.  Counsel  discuss  some- 
what at  length  in  their  brief  the  question  whether  the  instruction 
is  correct  in  point  of  law.  This  objection  was  not  made  in  the 
trial  court.  We  shall  therefore  not  undertake  to  determine 
whether  it  is  or  not,  because  the  question  is  not  properly  be- 
fore us. 

Complaint  is  made  that  the  defendant  was  prejudiced  by  the 
[10]  following  instruction:  ''The  law  is  that  where  a  number 
of  witnesses  testify  directly  opposite  to  each  other,  the  jury  is 
not  bound  to  regard  the  weight  of  the  evidence  as  evenly  bal- 
anced. The  jury  have  the  right  to  determine  from  the  appear- 
ance of  the  witnesses  on  the  stand,  their  manner  of  testifying, 
their  apparent  oandor  and  fairness,  their  apparent  intelligence 
or  lack  of  intelligence,  and  from  all  the  other  surrounding  cir- 
cumstanees  appearing  on  the  trial,  which  witnesses  are  the  more 
worthy  of  credit  and  to  give  credit  accordingly.*'  It  is  said 
that  the  instruction  as  a  whole  permitted  the  jury  to  weigh  the 
evidence  under  the  rule  applicable  to  civil  cases,  and,  having  so 
weighed  it  and  ascertained  on  which  side  the  scale  preponder- 


24  Jm  WK  HrsTfjK'm  Esta:^  ZZ^^  T.  T3 


«t^  ♦/>  ^*-?f/l^  tbe  <-sMe  «awr!Tr>g»T,  It  k  ai»  vad  tiat  it 
fer  tr.U  T^amm  is,  dzrtft  «tf£«t  wrA  o«b?r  irfftr^s^Tos  in 
tfc^  ;irr  w^fnt  V.ld  tLj[t  in  ori^r  to  fi.^^Itt,  tbe  €vi-laiee  hhb* 
•atl^ff  th^rzn  of  Atf-xdatt'i  Tilll  h/^j'-^iLi  m  r^aacDaMe  doabc 
Tt^  eonrt  had  already  prcp-^Hj  hi«mrtrf  Ae  jnry  as  prorided 
ty  tii«  stat-iti^  'Ber.  Cod^s.  me.  9:%  that  they  wwe  not  bound 
tr/  ifceid^  in  conformity  with  tbe  de-rlaratioEs  of  any  number 
of  wxUtf^9^i%  wLI'rh  did  not  prodo^e  coJiTzetion  in  their  minds, 
^^imst  a  kai  nomber  or  a^inst  a  presumption  or  other  eri- 
dfTi^e  %zX\\iy\u^  their  misdsu  To  this  was  added  the  apcond 
mT.V<u^  fA  the  in«traction  in  questi^-n.  This  wss  entirely  snffi- 
dent  for  all  purposes.  We  a^ree  with  eoonsel  that  their  criti- 
mm  of  the  iiuitmction  in  both  particulars  is  justified.  £t« 
if  it  did  not  soetrest  an  erroneoos  measure  for  the  quafiiwm  of 
eridfifyne  Deee^nary  to  warrant  a  eonviction,  it  was  well  calen- 
hitf-A  to  mislead  and  confnse  the  jury.  From  any  point  of  Tiew, 
inch  an  instruction  has  no  place  in  a  eriminal  ease. 

The  judsnnent  and  order  are  rerersed  and  the  eaose  is  re- 
manded for  a  new  triaL 

Reversed  and  remanded. 

Ma,  Justice  HoLixywAT  and  Mb^  Justigb  Sannee  concur. 


Ih  Be  HUSTON'S  ESTATE.    CARROLL,  Apppbllant,  v. 

HUSTON,  Respondent. 

(No.  3^60.) 
(Submitt€fd  February  6,  1914.    Decided  Pebruaiy  24,  1914.) 

[139  Pac.  458.] 

Domestic  Relations — Husband  and  Wife — Marriage — Evidence 
of  Cohabitation — Insufficiency — ^Presumption  of  Legality. 

Marriage — When  Void. 

1.  A  marriage  contracted  while  the  man  had  a  wife  living  with  whom 
be  wai9  at  the  time  in  correspondence  relative  to  a  divorce,  of  which 
fact,  however,  the  woman  was  ignorant,  was  void  under  section  3612, 
Bevised  Codes. 

f  As  to  what  marriages  are  void,,  see  note  in  79  Am.  St.  Rep.  361. 
As  to  rights  of  parties  to  void  marriage,  see  notes  in  96  Am.  St.  Bep. 
267;  Ann.  Cu.  1913 A,  236.] 
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Same — Evidcmce  of  Cohabitation — ^Insufficieiwiy. 

2.  Evidence  held  insufficient  to  show  that  "public  assumption  of  the 
marital  relation"  which  the  law  (sec.  3€07,  Rev.  Codes)  demands  in 
the  absence  of  a  solemnization,  in  order  to  constitute  a  valid  marriage, 
it  appearing  that  the  cohabitation  of  the  parties  was  clandestine. 

[As  to  what  constitutes  common-law  marriage,  see  notes  in  124  Am. 
St.  Hep.  104;  Ann.  Cas.  1912D,  597.] 

Same — Validity  of,  in  Sister  State — Effect  of,  in  Montana. 

3.  Under  section  3614,  Revised  Codes,  recognizing  as  valid  all  mar- 
riages entered  into  without  this  state,  if  valid  under  the  laws  of  the 
state  or  country  in  which  they  were  contracted,  evidence  of  cohabi- 
tation held  sufficient  to  create  a  presumption  of  a  legal  marriage  in 
the  state  of  Washington ;  hence  the  status  of  the  parties  in  this  state 
was  that  of  husband  and  wife. 

[As  to  foreign  marriages,  see  note  in  Ann.  Cas.  1912C,  625.] 

Appeal  from  District  Court,  Silver  Bow  County;  Mich<iel  Don- 
Ian,  Judge. 

From  an  order  granting  the  petition  of  Annie  B.  Huston  to 
administer  upon  the  estate  of  Robert  G.  Huston,  deceased,  aiad 
revoking  special  letters  therefor  granted  to  J.  L.  Carroll,  the 
latter  appeals.    Affirmed, 

Mr,  Lewis  A.  Smith,  for  Appellant,  submitted  a  brief,  and  ar- 
gued the  ease  orally. 

Where  it  is  proved  that  a  man  and  woman  were  legally  married ; 
that  the  marriage  was  never  dissolved  in  the  jurisdiction  in 
which  they  lived,  and  that  she  has  no  i)er8onal  knowledge  of 
his  obtaining  a  divorce,  the  presumption,  is  that  a  second  mar- 
riage contracted  by  him  during  her  life  is  void.  {Cole  v.  Cole, 
153  111.  585,  38  N.  E.  703 ;  Barnes  v.  Barnes,  90  Iowa,  282,  57  N. 
W.  851.) 

According  to,  all  the  evidence,  we  have  here  an  absolutely 
void  marriage  being  secretly  guarded  by  both  parties  to  it  dur- 
ing all  the  time  they  were  in  Montana.  So  it  seems  certain  that 
in  Montana  there  never  was  that  "personal  relation  arising  out 
of  a  civil  contract  to  which  the  consent  of  the  parties  capable 
of  making  it  is  necessary  •  •  •  followed  by  •  •  • 
mutml  and  public  assumption  of  the  marital  relation."  (Sec. 
3607,  Rev.  Codes;  O'Malley  v.  O 'Motley,  46  Mont.  549,  129  Pac. 
601;  Kilburn  v.  Kilburn,  89  Cal.  46,  23  Am.  St.  Rep.  447,  26 
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Pac.  636;  QuacTccTtbush  v.  Swortfiguer,  136  Cal.  149,  68  Pac 
590;  Hinckley  v.  Ayres,  105  Cal.  357,  38  Pac.  735;  Earron  v. 
Harron,  128  Cal.  303,  60  Pac.  932 ;  Sharon  v.  Sharon,  79  Cal.  633, 
22  Pac.  26,  131.)  The  legislature  of  California  has,  since  the 
last  case  cited  above,  wisely  done  away  with  the  so-called  com- 
mon-law marriage,  as  has  New  York  and  many  other  states. 

The  validity  of  a  marriage  is  determined  by  the  law  of  the 
place  where  it  is  celebrated.  (Clark  v.  Clark,  52  N.  J.  Eq.  650, 
30  Atl.  81;  Patterson  v.  Gaines,  47  U.  S.  550,  12  L.  Ed.  553; 
In  re  Tabor,  31  Misc.  B^p.  579,  65  N.  Y.  Supp.  571 ;  Phillips  v. 
Oregg,  10  Watts  (Pa.),  158,  36  Am.  Dec.  158.)  The  Toledo 
marriage  having  been  void  from  the  beginning,  it  could  not  be 
ratified.  (Sec.  3612,  Rev.  Codes;  Petitt  v.  Petitt,  105  App.  Div. 
312,  93  N.  Y.  Supp.  1001;  Wilbur's  Estate  v.  Bingham,  8  Wash. 
35,  40  Am.  St.  Rep.  886,  35  Pac.  407.) 

Mr.  B,  K,  Wheeler,  and  Messrs.  Canning  &  Geagan,  for  Re- 
spondent, submittted  a  brief;  Mr,  Wheeler  argued  the  cause 
orally. 

There  is  no  evidence  in  this  case  that  the  so-called  first  mar- 
riage was  a  legal  one  or  that  Sarah  E.  Huston  was  legally  com- 
petent to  marrj',  or  that  Robert  G.  Huston,  the  person  whom 
she  claims  to  have  married,  is  the  same  person  whose  estate  is 
now  in  question.  The  burden  is  upon  the  appellant  to  prove 
a  valid  prior  marriage;  this  he  has  not  done.  {Gaines  v.  Relf, 
12  How.  (U.  S.)  472,  13  L.  Ed.  1071;  Bownian  v.  Little,  101 
Md.  273,  61  Atl.  223,  657, 1084 ;  Resnick  v.  Resnick,  126  111.  App. 
132;  United  States  v.  Green,  98  Fed.  63.)  If  there  was  a  prior 
valid  legal  marriage  existing  between  deceased  and  Sarah  E. 
Huston,  the  court  was  justified  in  finding  that  it  had  been  dis- 
solved by  divorce.  In  Teter  v.  Teter,  101  Ind.  129,  51  Am. 
Rep.  742,  the  court  said:  **The  presumption  in  favor  of  matri- 
mony is  one  of  the  strongest  known  to  the  law.  The  law  pre- 
sumes morality  and  not  immorality,  marriage  aod  not  concu- 
binage, legitimacy  and  not  bastardy.'*  (In  re  Rash's  Estate,  21 
Mont.  170,  69  Am.  St.  Rep.  649,  53  Pac.  312.)     In  the  following 
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cases  it  has  been  held  that  where  a  former  marriage  is  shown 
to  exist,  it  will  be  presumed  that  the  same  has  been  dissolved 
by  death  or  divorce :  Teter  v.  Teter,  101  Ind.  129,  51  Am.  Rep. 
742 ;  Pittinger  v.  Piitinger,  28  Colo.  308,  89  Am.  St.  Rep.  193, 
64  Pac.  195 ;  Klein  v.  Landman,  29  Mo.  259 ;  Oreensborough  v. 
Underhill,  12  Vt.  604;  Hunter  y.  Hunter,  111  Oal.  261,  52  Am. 
St.  Rep.  180,  31  L.  R.  A.  411,  43  Pac.  756 ;  Johnson  v.  Johnson, 
114  111.  611,  55  Am.  Rep.  883,  3  N.  E.  232. 

Where  parties  incompetent  to  marry  enter  into  a  marriage 
contract  with  a  manifest  desire  and  intention  to  live  in  a  mat- 
rimonial union  rather  than  in  a  state  of  concubinage,  and  the 
obstacle  of  their  marriage  is  subsequently  removed,  their  con- 
tinued cohabitation  raises  a  presumption  of  an  actual  marriage 
immediately  after  the  removal  of  the  obstacle  and  warrants  a 
finding  to  that  eff^t.  (The  Breadalhane  Case  {Campbell  r, 
Campbell),  L.  R.  1  Scotch  App.  182,  206;  De  TJioren  v.  Attorney 
Oenerdl,  L.  R.  1  App.  Gas.  686;  Fenton  v.  Reed,  4  Johns.  (N.  Y.) 
52,  4  Am.  Dec.  244 ;  Hynes  v.  McDermott,  91  N.  T.  451,  43  Am. 
Rep.  677;  In  re  Taylor,  9  Paige  Ch.  (N.  Y.)  611;  Qall  v.  QM, 
114  N.  Y.  109,  21  N.  E.  106;  Donnelly  v.  Donnelly's  Heirs,  8  B. 
Mon.  (Ky.)  113;  State  v.  Worthingham,  23  Minn.  528;  Floyd 
V.  Calvert,  53  Miss.  37;  Jones  v.  Jones,  45  Md.  144;  Tates  v. 
Houston,  3  Tex.  433 ;  Barnes  v.  Barnes,  90  Iowa,  282,  57  N.  W. 
851;  AdgerY.  Ackerm/in,  115  Fed.  124,  52  C.  C.  A.  568.) 

Counsel  lays  stress  on  the  fact  that  the  deceased  made  declara- 
tions to  disprove  his  marriage,  but  by  the  weight  of  authority 
such  declarations  are  inadmissible,  and  went  in  evidence  over 
objection  of  counsel.  (See  Thompson  v.  Nims,  83  Wis.  261,  17 
L.  R.  A.  847,  53  N.  W.  502;  Moore's  Estate,  9  Pa.  Co.  Ct.  338; 
Hull  V.  Bawls,  27  Miss.  471 ;  In  re  James,  124  Cal.  653,  57  Pac. 
578,  1008.) 

Counsel  seems  to  contend  that  the  mutual  public  assumption 
must  be  in  Montana,  but  the  court  cannot  take  such  a  contention 
seriously.  Supposing  the  parties  consented  in  Montana  to  bo 
husband  and  wife  and  immediately  went  to  the  state  of  Wash- 
ington and  there  publicly  and  mutually  assumed  the  marriage 
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in  M^r.^jinaf  In  thr  ^aiM^  of  Jir/>srf  t.  F-^  *  iv.  119  A!a.  627.  24 
JJot.th,  Zl\.  it  waik  held  tLat  €»:hAhi:at::a  in  a  state  where  eoQUDOB- 
law  ir«arriae^  ar^  not  rw^r/rr.ized  may  be  coc5id-«wl  in  eaanee- 
t^r.  with  ^^^^/tation  in  the  state  wtere  sodi  marHascs  are  valid 
in  d^>rrrr.>.h3i^  the  qn^sticn  of  marriage,  (/s  re  Ihfstmrt  Feet-- 
tf^«,  L.  R  6  Apfp,  Caa,  4^9-> 

MB.  JUSTICE  HOLLOWAT  delirered  the  opinion  of  tke 
eomrt, 

Bol/*frt  O.  nast/>n,  a  resident  of  Botte.  died  intestate  in  Seattle, 
'Wa*hjr.^'t/>n,  on  November  1,  1912.  Thereafter  two  petitioas 
were  pn^sented  to  the  difrtriet  court  of  Silver  Bow  eoonty, 
aiikin^  for  the  app^^intnieot  of  an  administrator  of  the 
one  by  a  person  claiming  to  be  the  gnrviving  wife  and  the  other 
on  l^half  of  a  nonr^rsident  sister  of  the  deceased-  Pending  the 
final  det/rnrjination,  appellant  was  appointed  special  adminis- 
trator The  two  petitions  were  heard  together,  and  the  result 
of  the  trial  was  an  order  granting  the  petition  of  respondent^ 
denying  the  petition  of  the  sister  and  revoking  the  special  let- 
ters theretr>fore  granted  to  appellant.  There  is  an  appeal  from 
the  order,  and  the  only  question  for  determination  is  the  safS- 
ciency  of  the  evidence  to  warrant  it.  There  is  not  any  sab- 
fttantial  dispute  as  to  the  facts. 

In  the  fall  of  1910  Huston  and  Mrs.  Annie  B.  Eang — a  di- 
vorced woman — left  Butte  together  for  the  national  encampment 
of  the  G.  A.  B.  at  Atlantic  City,  New  Jersey.  They  stopped  in 
[1,2]  Toledo,  Ohio,  and  there  were  married  by  a  Methodist 
minister  according  to  law.  They  continued  their  journey,  liv- 
ing and  cohabiting  together  as  husband  and  wife.  Huston  re- 
turned to  Butte  almost  immediately,  but  the  woman  stopped 
in  Michigan  until  the  following  March.  During  this  period  of 
separation  many  letters  passed  between  them,  and  in  practically 
ev(5ry  one  written  by  Huston  he  referred  to  the  woman  as  his 
wife  and  addressed  her  in  the  most  endearing  terms.    In  March| 
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1911,  she  returned  to  Butte  and  took  up  her  residence  in  the 
Penn  Block,  in  which  block  Huston  had  his  business  office  and 
his  living  room.  A  part  of  the  time  thereafter  Huston  occupied 
her  apartments  with  her;  took  his  meals  with  her  most  of  the 
time;  paid  her  room  rent  and  store  bills,  and  was  in  her  com- 
pany upon  the  streets,  at  the  markets  and  theaters  a  great  deal. 
To  three  or  four  acquaintances  Huston  told  that  he  and  the 
former  Mrs.  King  were  married,  but  to  two  of  these  at  least 
the  information  was  imparted  in  confidence  and  from  them  a 
pledge  of  secrecy  was  exacted.  To  one  or  two  other  persons 
he  referred  to  the  woman  as  his  wife,  but  to  his  business  asso- 
ciates and  to  the  public  generally  he  invariably  referred  to  her 
as  Mrs.  King,  and  the  fact  that  they  were  cohabiting  together 
was  kept  a  profound  secret  so  far  as  they  were  concerned.  This 
course  of  conduct  was  pursued  until  Huston  left  for  the  coast 
in  September,  1912.  In  October  following  he  became  confined 
in  the  Providence  Hospital,  Seattle,  where  he  died.  About  the 
time  he  went  to  the  hospital  he  sent  for  the  former  Mrs.  King 
to  come  to  him,  and  with  his  letter  inclosed  a  check  for  $100 
to  defray  her  expenses.  The  check  was  made  payable  to  Annie 
B.  King,  and  was  cashed  by  her  by  indorsing  the  name  ''Annie 
B.  King."  She  immediately  left  Butte  and  arrived  in  Seattle 
on  October  19  or  20.  On  the  following  morning  she  took  up 
her  abode  at  the  hospital  and  until  Huston's  death  gave  him 
every  attention  that  a  wife  could  bestow  upon  her  husband. 
Upon  her  arrival  Huston  introduced  her  to  the  hospital  attend- 
ants and  to  others  as  his  wife;  was  introduced  by  her  to  her 
friends  as  her  husband,  and  in  return  recognized  her  to  them 
as  his  wife.  She  occupied  the  same  room  with  him  during  the 
time  they  were  at  the  hospital,  and  for  the  last  nine  days  of  his 
life  her  attention  to  him  was  so  constant  that,  to  use  her  lan^ 
guage,  she  did  not  undress  during  that  time.  This,  in  very 
general  terms,  covers  the  principal  points  of  the  evidence  of 
their  relationship. 

At  the  time  the  marriage  ceremony  was  performed  in  Toledo 
Huston  had  a  wife — Elizabeth — ^living  in  Portland,  Oregon.    He 
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knew  ber  addTess  and  was  then  in  correspondence  with  her  relar 
tive  to  a  divorce.  Of  these  facts,  however,  Mrs.  King  was  ig- 
norant until  after  Huston's  death.  He  represented  to  her  that 
he  had  been  divorced,  and  she  entered  into  the  marriage  rela- 
tionship in  good  faith,  believing  a  valid  marriage  had  been  con- 
tracted. She  had  entered  public  land  in  the  name  of  Annie  6. 
King  and  sought  to  keep  the  marriage  a  secret  until  she  could 
make  final  proof.  In  May,  1911,  Elizabeth  Huston  secured  a 
divorce  in  Oregon. 

Section  3612,  Revised  Codes,  provides:  ^*A  subsequent  mar- 
riage contracted  by  any  person  during  the  life  of  a  former  hus- 
band or  wife  of  such  person,  with  any  other  person  than  sueh 
former  husband  or  wife,  is  illegal  and  void  from  the  beginning, 
unless:  1.  The  former  marriage  has  been  annulled.  2.  Unless 
such  former  husband  or  wife  was  absent,  and  not  known  to  such 
person  to  be  living  for  the  space  of  five  successive  years  imme^ 
diately  preceding  such  subsequent  marriage,  or  was  generally 
reputed  and  was  believed  by  such  person  to  be  dead  at  the  time 
such  subsequent  marriage  was  contracted;  in  either  of  which 
cases  the  subsequent  marriage  is  valid  until  its  nullity  is  ad- 
judged by  a  competent  tribunal." 

So  far  as  the  Toledo  ceremony  is  concerned,  it  is  of  no  aid 
to  respondent  in  her  attempt  to  establish  her  claim  as  the  sur- 
viving widow  of  Robert  G.  Huston,  deceased,  by  a  marriage 
contracted  prior  to  the  trip  to  Seattle  in  October,  1912.  What- 
ever may  be  said  of  the  evidence  as  to  their  conduct  to  each 
other  in  Butte  after  May,  1911,  when  Huston's  disability  was 
removed,  this  fact  is  indisputable :  that  their  assumpticm  of  the 
marital  relationship — ^their  cohabiting  as  husband  and  wife — 
was  clandestine. 

Section  3607,  Revised  Codes,  provides:  ''Marriage  is  a  per- 
sonal relation  arising  out  of  a  civil  contract,  to  which  the  con- 
sent of  parties  capable  of  making  it  is  necessary.  Consent  alone 
will  not  constitute  marriage;  it  must  be  followed  by  a  solem- 
nization, or  by  mutual  and  public  assumption  of  the  marital 
relation. "    At  the  time  the  ceremony  was  performed  in  ToledO| 
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Huston  was  in<5apable  of  contracting  a  valid  marriage.  Tbeo-e 
was  not  any  further  ceremony  performed  for  them  in  Montana, 
and  assuming  that  they  mutually  agreed  ux)on  their  immediate 
marriage  as  soon  as  the  disability  was  removed,  the  evidence 
above  is  insufficient  to  show  that  public  assumption  of  the  mar- 
ital relation  which  our  statute  demands. 

Section  3614,  Revised  Codes,  provides:  ''AH  marriages  con- 
tracted without  the  state,  which  would  be  valid  by  the  laws 
[3]  of  the  country  in  which  the  same  were  contracted,  are  valid 
in  this  state."  If,  then,  these  parties  were  married  in  Wash- 
ington, the  courts  of  this  state  will  recognize  the  relationship, 
even  though  it  be  such  a  marriage  as  that,  if  contracted  in  this 
state,  it  would  not  be  valid  under  our  laws.  The  question  be- 
fore us  is:  Are  the  facts  above  enumerated  sufficient  to  make 
out  a  prima  facie  case  of  marriage  in  Washington?  The  stat- 
utes of  that  state  are  not  before  us,  and  it  is  insisted  by  appel- 
lant that  a  common-law  marriage  is  not  valid  there. 

In  1892  the  question  of  the  validity  of  a  common-law  marriage 
in  Washington  was  presented  to  the  supreme  court,  apparently 
as  one  of  first  impression  in  that  jurisdiction.  An  elaborate 
opinion  was  prepared  and  the  conclusion  reached  that  the  stat- 
utes contemplate  a  ceremonial  marriage  only,  and  that  a  common- 
law  marriage  is  not  valid  there.  (In  re  McLaughlin's  Estate, 
4  Wash.  570,  16  L.  R.  A.  699,  30  Pac.  651.)  That  decision  is 
referred  to  in  Smith's  Estate,  4  Wash.  702,  17  L.  R.  A.  573, 
30  Pac.  1059 ;  in  Kelley  v.  Kitsap  County,  5  Wash.  521,  32  Pac. 
554,  and  in  WObur's  Estate,  14  Wash.  242,  44  Pac.  262. 

In  SummerviUe  v.  SummervUle,  31  Wash.  411,  72  Pac.  84, 
very  slight  evidence  that  a  ceremony  had  been  performed  in 
British  Columbia  was  held  sufficient  with  evidence  pf  cohabita- 
tion by  the  parties  as  husband  and  wife  to  establish  a  marriage. 

In  Shmk  v.  Wilson,  33  Wash.  612,  74  Pac.  812,  the  date  of  a 
marriage  was  the  question  in  issue.  Appellants  proved  a  cere- 
monial marriage  celebrated  on  June  4,  1900.  Respondent  of- 
fered evidence  that  the  parties  had  lived  and  cohabited  together 
as  husband  and  wife  and  held  themselves  out  as  such  for  sev« 
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U«t»  tpL*ijTiii0A  tKtv'Ka  Jeer  N^iactt  iZLi  Ciri 
lOB.  Tbe  <e.lT  tfrA^^^  m  ts&i  f  :r  set<»iI  jcbib  before  the 
w<fiaAa's  4(atii  tLf7  Hrcd  az^d  ccc^'iKd  m  k::s»zad  sod  vife. 
were  Rser.^Iz^  as  sa^h  faj  t^^^ir  r^d^^Lois^  tsat  tkr  jaizied 
in  ecnrersDees  as  L::iiiiaiid  acd  wife,  and  Tipoa  the  death  <tf  the 
woman.  N^lsoo  had  a  hcadstoae  a«eted  at  the  graie  npon  whidi 
ber  name  wm  ios^sribed  as  Xn.  Xdson.  The  eomt  bdd  that 
ibis  er:df:Tste  was  solSeir^it  to  crtahmh  the  marriage.  A  some- 
what similar  esse,  with  the  nme  result^  is  McDom^d  ▼.  Wbtle, 
46  Wssb,  334,  fed  Pae.  ^91. 

In  the  McLaugUim  Cm$€  abore  the  eomt  mid:  "In  sll  cssa, 
wb^ftber  eommcii'law  marriages  are  reeosnized  or  myt»  eridenee 
of  ediab:tation  and  repate  is  admissible  as  tending  to  diow  a 
Tslid  marriage;  holding  eseh  other  out  as  bnsbsnd  and  wife  to 
the  public,  and  eontinaed  living  together  in  that  relationship 
bas  ordinarily,  if  not  nniversallj,  been  held  snffident  proof,  nn- 
lew  contradicted,  to  establish  it,  even  within  those  states  where 
eommon-law  marriages  are  not  recognized.  This  presamption 
eonld  always  be  rebutted,  however,  by  showing  that  the  parties 
intended  their  coDnection  to  be  illicit,  and,  if  it  was  so  intended 
St  its  eomnunencement,  it  is  presomed  to  eontinne,  nnleas  evi- 
dence is  produced  of  a  change  of  mind."  It  thm  quotes,  and 
i^parently  with  approval,  sections  970-975  and  979  from  1 
Bishop  on  Marriage,  Divorce  and  Separaticm. 

In  the  BummerviUe  Case  above,  the  oonrt  quotes  from  1  Bishop 
on  Marriage,  Divorce  and  Separation,  section  956,  as  follows: 
''Every  intendment  of  the  law  leans  to  matrimony.  When  a 
marriage  has  been  shown  in  evidence,  whether  regular  or  irregu- 
lar, and  whatever  the  form  of  the  proo&^  the  law  raises  a  strong 
presumption  of  its  legality;  not  only  casting  the  burden  of  proof 
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on  the  party  objecting,  but  requiring  him  throughout,  in  eveiy 
particular,  to  make  plain,  against  the  constant  pressure  of  this 
presumption,  the  truth  of  law  and  fact  that  it  is  illegal  and 
void.  •  •  •  It  being  for  the  highest  good  of  the  parties,  of 
the  children  and  of  the  community,  that  all  intercourse  between 
the  sexes  in  form  matrimonial  should  be  such  in  fact,  the  law, 
when  administered  by  enlightened  judges,  seizes  upon  all  proba- 
bilities, and  presses  into  its  service  all  things  else  which  can 
help  it,  in  each  particular  case,  to  sustain  the  marriage,  and  re- 
pel the  conclusion  of  unlawful  commerce."  The  court  then  con- 
cludes: ''A  valid  marriage  may  be  presumed  to  exist  from 
general  reputation  among  the  acquaintances  of  the  parties  that 
such  is  the  fact,  when  that  reputation  is  accompanied  by  their 
cohabitation,  and  arises  from  their  holding  themselves  out  to  tiie 
world  as  occupying  that  relation  to  which  the  law  refers  when 
marriage  is  mentioned.'' 

In  Shank  v.  Wilson  the  court  said:  "It  is  well-established  law, 
not  necessitating  tiie  citation  of  authority,  that  the  proof  of  con- 
tinual cohabitation  of  a  man  and  woman,  and  of  a  continual 
assertion  that  the  marriage  relation  exists,  and  proof  of  such 
conduct  as  is  consistent  with  the  marriage  relation,  raises  the 
presumption  in  those  states  where  the  common-law  marriage  it- 
self is  not  held  to  be  a  legal  marriage,  that  the  ceremonial  or 
legal  marriage  has  preceded  the  acts  mentioned."  It  also  re^ 
affirms  the  doctrine  announced  in  section  956  of  Bishop  as  quoted 
in  the  SummervUle  Case. 

In  Potter  v.  Potter,  45  Wash.  401,  88  Pac.  625,  the  question 
whether  there  had  been  a  marriage  ceremony  performed  was  in 
sharp  dispute.  The  court  again  refers  to  the  decision  in  the 
Summerville  Case  and  ^ys:  ''In  a  conflict  of  testimony  such  as 
is  shown  by  the  record  in  this  case,  it  is  well  established  that  a 
ceremonial  marriage  may  be  proven  by  circumstances,  such  as 
the  cohabitation  of  persons  as  husband  and  wife,  their  reputation 
and  recognition  as  such  in  society,  and  that,  when  such  circum- 
stances are  shown,  the  presumption  of  marriage  exists,  and  the 
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bnrdoEi  is  upon  He  pcrfy  denying  tiie  msniage  io  ahoir  Hut  tiie 
eeremoDy  had  nerer  been  perfonned." 

In  Sloan's  Estate,  50  W^sh,  86, 17  L.  R  A.  (n.  s.)  960, 96  Pae. 
684,  the  eonrt  said:  ''The  presumption  of  marriage,  from  aec^bi- 
tation,  apparently  matrimonial,  is  one  of  the  strongest  presnmp- 
tioDs  known  to  the  law.  This  is  espeeiallj  tme  in  aeaae  inyolring 
legitimacf.  The  law  presumes  morality  and  not  immorality; 
marriage  and  not  eoncnbinage;  legitimacy  and  not  bastardy. 
Where  there  is  enough  to  create  a  foundation  for  the  presump- 
tion of  marriage,  it  can  be  zepelled  only  by  the  most  eogent  and 
satisfactory  evidence." 

In  Thomas  v.  Thomas,  53  Wash.  297,  101  Pac  865,  the  lan- 
guage of  section  956  from  Bishop,  quoted  in  Shank  t.  Wilson, 
aftd  in  SummerviUe  y.  SummervUle,  is  again  reproduced  with 
approval. 

Finally,  in  WeatheraU  y.  WeatherdU,  56  Wash.  344,  105  Pac. 
822,  all  the  preceding  cases  are  reviewed  at  length  and  the  court 
sums  up  its  conclusion  upon  the  status  of  the  law  in  Washing- 
ton, as  follows:  ''We  have  reviewed  the  cases  in  this  court  for 
the  purposes  of  showing  that  there  is  no  real  conflict  between 
the  earlier  and  later  ones  on  this  subject  We  have  seen  that 
in  the  McLaughlin  Case  it  was  stated  by  Judge  Scott  that,  in 
the  states  where  common-law  marriages  are  held  invalid,  a  law- 
ful ceremonial  marriage  may  be  presumed  from  cohabitation  and 
reputation.  The  logic  of  that  case  has  been  liberally  applied  to 
the  facts  in  the  later  cases  to  uphold  the  marriage  relation,  where 
the  parties  have  lived  together  as  husband  and  wife,  and  held 
themselves  out  to  the  public  as  sustaining  that  relation.  •  •  • 
Whilst  language  may  be  found  in  some  of  the  earlier  cases  which 

• 

tends  to  support  the  judgment,  the  uniform  and  unbroken  cur- 
rent of  opinion  in  this  court,  as  we  read  the  cases,  has  been  that, 
while  a  common-law  marriage  is  invalid  in  this  state,  evidence 
of  cohabitation  and  reputation  is  admissible  for  the  purpose  of 
raising  the  legal  presumption  of  a  prior  ceremonial  marriage.  *' 
While  in  the  earlier  cases  it  was  held  that  there  could  not  be  a 
oommon-Iaw  marriage  in  Washington,  in  Willey  v.  WiUey,  22 
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Wash.  115,  79  Am.  St.  Eep.  923,  60  Pac,  145,  the  validity  of  a 
oommoib-law  marriage  contracted  in  California  was  npheld  in 
Washington ;  and  in  In  re  Hollppeter,  52  Wash.  41,  132  Am.  St. 
Rep.  952,  17  Ann.  Cas.  91,  21  L.  E.  A.  (n.  s.)  847,  100  Pac.  159, 
where  there  was  involved  the  validity  of  a  marriage  between 
Grover,  a  youth  of  nineteen,  and  Imogene,  a  girl  of  fourteen,  with- 
out parental  consent,  the  marriage  was  upheld  and  the  court  said : 
"Imogens  was  within  the  oommon-law  age  of  consent,  so  that  we 
cannot  hold  as  a  matter  of  law,  as  did  the  lower  oourt,  that  she 
was  incapable  of  consenting  to  the  marriage.''  And  this  in  the 
face  of  a  statute  which  provides:  ''Marriage  is  a  civil  contract 
which  may  be  entered  into  by  males  of  the  age  of  twenty-one 
years,  and  females  of  the  age  of  eighteen  years  who  are  other- 
wise capable."  (Rem.  &  Bal.  Ann.  Codes  of  Washington,  sec. 
7150  (4467).)  If  the  evidence  of  this  case  had  been  presented 
to  the  courts  of  Washington,  we  are  satisfied  that  they  would 
have  held  it  sufScient  to  create  a  presumption  that  Huston  and 
Mrs.  King  had  been  legally  married. 

The  same  authorities  cited  by  the  Washington  court  in  the 
cases  above  were  cited  and  relied  upon  by  this  court  in  Hadley 
V.  Rash,  21  Mont.  170,  69  Am.  St.  Rep.  649,  53  Pac.  312,  where 
was  called  in  question  the  validity  of  the  second  marriage  of 
Daniel  Rash.  The  court  held  that  evidence  that  Rash  had  mar- 
ried the  second  wife  and  had  lived  and  cohabited  with  her  would 
raise  the  presumption  of  a  divorce  from  tiie  first  wife  and  a 
valid  second  marriage.  "That  a  man  and  a  woman  deporting 
themselves  as  husband  and  wife  have  entered  into  a  lawful  con- 
tract of  marriage"  is  one  of  the  presumptions  declared  by  see- 
tion  7962,  Revised  Codes  (30) . 

Because  in  our  opinion  the  evidence  is  suflScientto  disclose  a 
marriage  valid  in  Washington  at  the  time  of  Huston's  death, 
we  are  compelled  to  recognize  this  respondent  as  his  surviving 
widow.    For  this  reason  the  order  above  is  affirmed. 

AffirmedL 

Mb.  Chief  Justice  Bbantlt  and  Mb.  Justice  Sannee  concur. 
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SCOTT,  Bebfqkiiemt,  v.  WA6GOXEB  b  ai.^ 

XSidMitted  Februaij  6,  1914.    Decided  TAnaij  SS»  1914.) 

[119  Pa£.  454.] 

Pleading  and  Practice  —  Counterclaim  —  Statutes — Liberal 
Canstructian  —  Torts-^oniracts — Conversitm — Dewkand — Be- 
fusal — Instructions. 


t.  Where  a  new  trial,  acked  for  on  serenl  groiuidB,  Is  giaated  ia  am 
«Tder  general  ia  tenaa,  it  will  be  aflKnaed  if  it  caa  be  jaediad  ^ob 
aaj  oae  of  the  grooada  stated  ia  the  aotiee  of  iatcatioa, 

Gbnaterelaim — Statutes — ^Liberal  Goastnictioa. 

2.  8eetioB  6540,  Beriaed  Codes,  proridiag  that  aa  aaswcr  maj  earn- 
taia  a  statement  of  aew  matter  eonstitotiag  a  eooaterdaiot,  aad  aee- 
tioB  6541  definiag  the  aatoie  of  sneh  coimterelaiai,  anist  be  libenl^ 
eoDstmed,  thej  beiag  designed  to  enable  parties  litigaat  to  adjast  their 
diiFereaees  in  one  action,  and  thus  to  prereat  a  mnltiplieitj  of  saita^ 

[Aa  to  scope  and  offiee  of  eonnterdainiy  aee  aote  ia  89  Am.  Dee.  482.] 


3.  Held,  that  a  eonnterelaim  aonnding  in  tort  Bmj  be  pleaded  as 
against  a  demand  npon  eontraet,  prondml  it  arises  oat  of  the  traasae- 
tion  whieh  gare  rise  to  plaintiff's  eanse  of  aetioa. 

Saoie — Contracts — ConverBion — ^Fleading. 

4.  Under  the  rule  declared  in  paragraph  3,  supm,  fm  aa  aetioa  bj 
*  landlord  for  rent  dne  under  a  written  lease  and  for  damages  for 
waste  committed  on  the  premises,  a  counterclaim  for  the  eoaTersion 
of  personal  property  placed  thereon  hj  defendants  was  proper. 


5.  The  eonnterelaim  above  referred  to,  held  not  obnoxions  to  the 
role  that  a  cause  of  action  pleaded  as  npon  a  right  in  fasvr  of  two 
or  more  persona  jointly  is  not  anstaiaed  bj  proof  of  &  ri^t  in  one 
of  them. 

Actions — Issoes — ^Determinable  as  of  What  Date. 

6.  All  issues  must  be  determined  as  of  the  date  of  the  eommeneement 
of  the  aetioa. 

Coioiterclaim — ^Pleadable  When. 

7.  Unless  a  counterclaim  exists  and  is  matured  at  the  time  the  action 
in  which  it  is  sought  to  interpose  it  is  commenced,  it  caanot  be  pleaded. 

Same—Conversion — Demand  and  BefussL 

8.  In  an  action  bj  a  landlord  against  his  tenant  for  breach  of  a 
contract  of  lease,  a  cause  of  action  constituting  a  counterclaim  for  the 
conversion  of  personal  property  belonging  to  the  lessees  and  alleged 
to  have  been  taken  by  plaintiff  upon  re-entry  of  the  premises,  arose 
only  after  demand  and  refusal  to  redeliver,  provided  the  re-entry  was 
justified;  if  not  justified,  a  conversion  occurred  at  the  time  of  re- 
entry, irrespective  of  demand. 

[As  to  what  constitutes  conversion  of  personalty,  see  notes  in  15 
Am.  Dec.  151;  24  Am.  St.  Bep.  795.  As  to  necessity  of  demand 
to  support  action  of  trover,  see  notes  in  Ann.  Caa.  1913A^  1105,  1108.J 
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Imrtrueiione— To  be  Viewed  as  a  Whole. 

9.     InstniotionB  must  be  viewed  as  a  whole  where  error  in  giving  and 
refusing  certain  of  them  is  relied  on  for  a  reversal  of  the  judgment. 

Appeal  from  District  Court,  Powell  County;  Oeo.  B.  Winston, 
Judge. 

Action  by  Ida  D.  Scott  against  A.  W.  Waggoner  and  others. 
From  a  judgment  for  plaintiff,  and  an  order  granting  a  new  trial, 
defendants  appeal.  Appeal  from  judgment  dismissed.  Appeal 
from  order  granting  new  trial  affirmed. 

Messrs.  Scharntkow  dk  Paul,  and  Mr.  L.  W.  Jordan,  for  Appel- 
lants, submitted  a  brief;  Mr.  Jordan  argued  the  cause  orally. 

• 

If  the  counterclaim,  as  pleaded  by  the  defendants,  arose  out 
of  the  transaction  set  forth  in  the  complaint,  as  the  foundation 
of  the  plaintiff's  claim,  then  the  court  erred  in  sustaining  plain- 
tiff's motion  for  a  new  trial.  The  lease  was  the  transaction 
which  was  the  very  foundation  stone  of  plaintiff's  daim.  The 
counterclaim  is  for  a  violation  of  a  right  which  also  grew  out 
of  the  relatione  established  by  the  lease,  and  is  therefore  a  cause 
of  action  arising  out  of  the  transaction  which  is  the  foundation 
of  plaintiff's  claim.  (Qilbert  v.  Lolerg,  86  Wis.  661,  57  N.  W. 
982 ;  Vilas  v.  Mason,  25  Wis.  310 ;  Gutzman  v.  Clancy,  114  Wis. 
589,  58  L.  B.  A.  744,  90  N.  W.  1081 ;  McAlester  v.  Landers,  70 
Cal.  79,  11  Pac.  505 ;  Ludlow  v.  McCarthy,  5  App.  Div.  517,  38 
N.  Y.  Supp.  1075 ;  York  v.  Steward,  21  Mont.  515,  43  L.  R.  A. 
125,  55  Pac.  29;  Harmony  Co.  v.  Rauch,  62  111.  App.  97.) 

In  an  action  for  rent,  a  cause  of  action  for  taking  defendant's 
goods  and  holding  them  for,  or  applying  them  upon,  the  rent 
sued  upon  is  to  be  deemed  as  arising  out  of  the  same  transaction 
within  the  rule  as  to  counterclaims.  (lAttman  v.  Coulter,  23 
Abb.  N.  C.  (N.  T.)  60,  7  N.  Y.  Supp.  1.) 

In  an  action  against  a  tenant  for  carrying  away  certain 
articles  forming  a  part  of  the  property  leased,  a  counterclaim 
for  the  value  of  articles  owned  by  the  defendants,  but  which 
plaintiff  refused  to  allow  him  to  remove  when  he  surrendered 
possession  of  the  premises,  is  good.     {VHas  v.  Mason,  25  Wis. 
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mmiyn  by  tLe  l^as^r.  the  OGort  wiZ  iKrt  drrr*  tie  ksee  t»  Ms 
ti'-pE.  f '^  trcspMB  for  the  resarerr  of  srith  iiZLtses-  TWe 
i»jri!:iii2r  fn-an  a  bret^h  of  the  err^sLiJrt  f-or  qiiirt  eajor^^t 
*nfre  o::t  of  the  e^pLtr*^  of  l«tfi:if :  a^d  ia  an  »rtio«  bj  the 
ksKT  up-on  a  Itaae  for  re^ta  d:je.  saeh  daaDiases  ib*t  be  rec'C'v- 
€red  by  wmj  of  enmtcnlaiin.  Hmtdty  t.  Baaibs,  6  OkL  7?.  51 
Pae.  e&L)  Defeiidant.  in  an  attion  for  ptrt.  niay  act  up  aa  a 
^.zi,*jf!Tflh2^  an  evf^on  fm^n  a  part  of  the  demised  preniaea* 
in  ©CfSseqTieiiee  of  wh:':i  Le  E::^lft^td  dazaa^ei  oc-nsistiaf  rf  the 
destraetion  of  certain  prcj-ertj  then  on  the  land.  'Ladtar  t. 
Mc€cri'ty,  s^pra,)  In  an  action  to  rewrer  an  iDBtallBMnt  of 
rem  d:ie  on  a  leaa?,  d^^f esdant  niaj  re«:»ap  damagca  he  may  bare 
aastained  in  eor^ae^uenoe  of  anr  breadi  of  the  ec*Tenanta  in  the 
l^-aae  on  the  part  of  plairtiflL  <P€pper  t.  Roui^y,  73  DL  262.^ 
The  word  "transa^nion,"  as  us^  in  sabdirision  1  of  section 
6Sil.  Rerised  Codea.  is  not  liicited  to  the  faets  aet  fofth  in  tlie 
coaplaiiit,  but  inelades  the  entire  series  of  acts  and  mutual  eon- 
duet  of  the  parties  in  the  biisineai  or  prDceeiing  between  them, 
which  fonted  the  baas  of  the  agreemoit  '  34  CVe.  6S6 ;  22  Ana. 
t  Ez.g.  EncT.  of  Law,  1st  cd^  391-3?3 :  S:ory  d'  Iskmm  Com.  Co. 
T.  Siory,  VjO  CaL  30,  U  Pae.  671;  Advenes  TkreAer  Co.  t. 
KUin.  25  S.  D.  177,  133  X.  W.  51;  Cr»'f  B^frigewmting  JfacA. 
Co.  V.  Quinnipi^  Breve.  Co.,  63  Conn.  551,  25  L.  R.  A.  856,  29 
AtL  76 :  Kirg  w.  Co€  Commissuyn  Co.,  93  Minn.  52,  100  X.  W. 
6C7.>  The  word  "transacticHi,"  being  plaerd  in  an  immediate 
cxnneetion  with  the  word  "contract"  and  separated  therrfrom 
the  disjurc-tiTe  "or,"  the  legislature  intended  bv  it  something 
d:5*rrent  from  "o&n tract,"  for  the  most  familiar  roles  of  textual 
interpretation  would  be  violated  by  the  ass-imption  that  no  such 
s:zD:£:ai;ce  was  intended.  «,D€  Ford  r.  Hui»:hinsan,  45  Kan. 
31S,  11  L.  K,  A.  257,  25  Pac.  641.)  Every  ©.ntract  is  a  transac- 
tion, but  every  transaction  is  not  a  contract.  {Sk^ehan  v. 
PUrce,  70  Hun  (X.  Y.),  22,  23  X.  Y.  Supp.  1119;  Xemia  Branch 
Bank  t.  Lee,  2  Bosw.  (X.  Y.)  694,  7  Abb.  Pr.  372,)  And  the 
"contract"  is  the  result  of  a  transaction,  while  the  "transao- 
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tion''  coYeis  all  things  done  and  said  which  results  in  a  con- 
tract. (De  Ford  v.  Hutchinson,  supra.)  The  term  ** transac- 
tion" is  more  extensive  than  ''a  cause  of  action"  or  ''subject 
of  the  action/'  for  out  of  it  the  defendant's  cause  of  action  ia 
said  to  arise.     (Pomeroy  on  Remedies,  2d  ed.,  818,  sec.  774.) 

The  counterclaim  in  the  answers  of  the  defendants  is  one 
which  can  be  pleaded  by  the  defendants,  for  their  liabilities  are 
joint  and  several.  (Pomeroy 's  Code  Remedies,  sec.  634;  34  Cyc. 
731;  Parsons  v.  Nash,  8  How.  Pr.  (N.  Y.)  454.) 

When  principal  and  surety  are  sued  jointly  ui>on  their  obli- 
gations it  is  generally  held  that  the  principal  may  set  off  a  judg- 
ment or  demand  due  him  from  the  plaintiff.  (Temple  Street 
By.  Cable  Co.  v.  Hellman,  103  Cal.  634,  37  Pac.  530 ;  Harrison 
V,  Henderson,  4  Ga.  198;  Hayes  v.  Cooper,  14  111.  App.  490; 
Reeves  v.  Chambers,  67  Iowa,  81,  24  N.  W.  602 ;  Field  v.  Max- 
weU,  44  Neb.  900,  63  N.  W.  62 ;  Springer  v.  Dwyer,  50  N.  T.  19 ; 
Wagner  v.  Stocking,  22  Ohio  St.  297;  HoUister  v.  Davis,  54 
Pa.  508.) 

Mr,  W.  E.  Keeley,  and  Mr.  8.  P.  Wilson,  for  Respondent, 
submitted  a  brief;  Mr.  Wilson  argued  the  cause  orally. 

Subdivision  1  of  section  6541,  Revised  Codes,  has  been  con- 
strued as  referring  to  the  origin  and  ground  of  plaintiff's  right 
to  recover  or  obtain  the  relief  asked  for,  rather  than  as  relating 
to  the  thing  itself  about  which  the  controversy  has  arisen. 
{ColUer  V.  Ervin,  3  Mont.  142;  Potter  v.  Lohse,  31  Mont.  91,  77 
Pac.  419.)  The  subject  of  the  counterclaim  is  entirely  independ- 
ent, distinct  and  separate  from  the  origin  or  ground  of  plain- 
tiff's right  of  recovery.  The  basis  of  the  counterclaim  is  the 
alleged  wrongful  acts  of  plaintiff  done  at  a  time  long  after  the 
termination  of  the  contract  upon  which  plaintiff  sued.  It  may 
be  urged  that  if  it  were  not  for  the  lease  in  question,  defendant 
Melvina  Waggoner  would  not  have  placed  her  property  within 
the  reach  of  the  plaintiff  and  the  temptation  to  the  plaintiff  of 
being  guilty  of  conversion  would  not  have  existed,  and  probably 
the  conversion  would  not  have  then  occurred;  yet  the  mere 
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ftsftt  rb»  ennrefsoB  was  ^jmaiiTted  at  tke  tame  plaee 
w!i«^  :h^  ^/r2'ir-;J  ^\zr.n^  vas  t#:  be  p»rf  :rTaf»fi  €a!in«:t  of  itself 
•DfHAii^r.tIj  <y:i!iii-rfit  th*  ernTersi^m  witli  tihe  orizin  ard  ground 
of  plaintiff's  rig^ht  ti>  ns^ayrer  »  aa  to  make  it  a  lawful  eoiant«'- 
daim  nn-d*:r  anhdiriaioii  10.  (Geldb^^rg^T  t.  JUifcwnte,  ^  Colo, 
»,  f/3  Pae,  IK/i;  ir^aa^  t.  FkJfc?!,  41  Kan.  2LL  a  Pac  93; 
Markt  ▼,  7omiiai,  7  Utah,  421.  27  Pa^.  6 ;  AUisom  t.  fflUaa^, 
7  OkL  272,  M  Pac  471;  fe^^a  t.  Kimmmre,  123  IIL  280,  14 
X,  E.  14;  WelU  T.  Clarksr/n.  2  Mont.  379;  Osmen  t.  Farey,  32 
Ifont  593,  81  Pae.  345;  Brmgmmm  t.  B«rr,  30  Neb.  406,  46 
K  W,  ft44.) 

While  It  haa  been  held  to  the  contrary,  we  think  the  preTailins 
and  beat  eonsidered  mle  ia  that  a  elaim,  in  order  to  be  aTailable 
•a  a  eoanterelaim,  mnat  be  a  demand  in  favor  of  the  defendant 
upon  whieh  he  might  hare  maintained  an  independent  aetion 
against  the  plaintiff  at  the  time  of  the  commencement  of  the 
action,  in  which  he  aeeka  to  interpose  a  eonnterdaim.  (Hawze 
r.  Davis,  76  Ala.  381 ;  EUis  ▼.  Coihran,  117  111.  458,  3  N.  E. 
411 ;  WUey  y.  Bunker  HiU  Nat  Bank,  183  Mass.  495,  67  N.  E. 
655;  Oodkin  v.  Weber,  158  Mich.  515,  122  N.  W.  1083;  Gwrske 
V,  Kelpin,  61  Neb.  517,  85  N.  W.  557.)  In  Taungeman  v.  Long, 
95  Iowa,  185,  63  N.  W.  674,  it  waa  held  that  damages  alleged  to 
have  been  snatained  by  defendant  bj  the  wrongful  issuance  of  a 
writ  of  attachment  contemporaneoua  with  the  institution  of  the 
suit  could  not  be  allowed  as  a  counterclaim,  the  same  not  being 
in  existence  at  the  time  the  action  was  commenced.  To  the  same 
effect,  see  Eshensen  v.  Hover,  3  Colo.  App.  467,  33  Pac.  1008; 
Bunney  ▼.  Robinson,  58  Iowa,  225,  12  N.  W.  243;  Tessier  v. 
Englehart,  18  Neb.  167,  24  N.  W.  734.  In  Orion  v.  Noonan, 
29  Wis.  541,  the  court  held  that  a  counterclaim  for  damages 
cauHcd  after  the  commencement  of  an  action  for  rent  hj  the 
breach  of  the  plaintiff's  covenant  to  keep  the  demised  premises 
in  repair  could  not  be  allowed.  (See,  also,  Strehlow  v.  McCleod, 
17  N.  D.  457,  17  Ann.  Cas.  423,  117  N.  W.  525.) 

The  obligation  of  the  Waggoners  was  a  joint  obligation.  Such 
being  the  oasei  a  counterclaim  existing  in  favor  of  one  only  of 
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the  joint  obligors  was  not  the  proper  subject  of  counterclaim  in 
an  action  upon  lease.  This  is  the  rule  laid  down  in  California, 
in  the  United  States  supreme  court  and  in  this  state.  (Kemp 
V.  McCormick,  1  Mont.  420 ;  Collier  v.  Ervin,  supra;  Roberts  v. 
Donovan,  70  Cal.  108,  9  Pac.  180,  11  Pac.  599 ;  Hook  v.  White, 
36  Cal.  299 ;  Brown  v.  Daly,  33  Mont.  523,  84  Pac.  883.) 

MR.  JUSTICE  SANNER  delivered  the  opinion  of  the  court. 

This  proceeding,  with  its  separate  appeals  from  the  judgment 
and  from  an  order  granting  a  new  trial  in  the  same  case,  aptly 
illustrates  one  of  the  anomalies  of  our  appellate  procedure.  As 
the  effect  of  an  order  granting  a  new  trial  is  to  set  aside  the 
verdict  or  other  decision  upon  the  facts  and  thus  to  abrogate 
the  judgment  founded  thereon,  and  as  the  order  granting  the 
new  trial  in  this  case  was  entered  before  the  notice  of  appeal 
from  the  judgment  was  filed,  it  would  seem  that  thiere  was  no 
judgment  to  appeal  from.  The  office  of  an  appeal  from  the 
judgment  is  to  present  questions  of  law,  but  its  effect,  if  suc- 
cessful, is  to  do  what  in  this  case  has  been  done,  viz.,  to  abrogate 
the  judgment.  The  effect  of  the  order  appealed  from  is,  of 
course,  conditional,  and  a  reversal  of  it  would  operate  to  restore 
the  judgment;  so  that,  from  this  point  of  view,  we  are  asked 
by  one  of  these  appeals  to  undo  what  by  the  other  it  is  sought 
to  have  done. 

The  order  granting  a  new  trial  was  a  general  one  and  must  be 
[1]  affirmed  if  it  can  be  justified  upon  any  of  the  grounds 
urged  in  vindication  of  it  and  stated  in  the  notice  of  intention. 
These  are :  Error  in  permitting  the  defendants  to  plead  and  to 
produce  evidence  in  support  of  their  counterclaim;  error  in 
the  instructions,  and  that  the  verdict  is  contrary  to  the  evidence. 

Plaintiff,  for  a  cause  of  action,  alleges:  That  on  July  25, 
1910,  she  leased  by  written  instrument  to  A.  W.  Waggoner  and 
Melvina  Waggoner  certain  premises  in  the  city  of  Deer  Lodge 
known  as  the  Scott  House,  ''together  with  certain  personal 
property  therein  contained,"  for  the  term  of  two  years  at  the 
rental  of  $100  per  month;  that  in  consideration  of  the  lease 
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rf  r>X  "tftljint*  cf  lie  rait  for  J*:i-sarr,  1?1L  aad  «i:0 
fcr  F^brrjarx.  1?:L  n-.  j-*rt  of  whla  ij»  bem  paid:  ^at 
Asnft  L  1^11,  '^maiiT  artf^Ici  cf  pssocal  pripstr  leMed  Vr 
the  pl^irtlf''  to  t&e  Waes^i-nen  ''ba^e  !k€!i  brofica.  destroyed. 
iti:srrf  atd  eaiT:*d  away  frcoi  the  preri?*?*.  aad  •  •  •  aiv 
Di<>v  B'X  in  or  abc^t  the  aid  prei&iseB,  acd  in^iiry  aad  vaate 
has  x^r^a  tfxcjsLwsA  in  azMi  aSwat  the  prcsiiaeB  to  the  {miperty 
Ifaibed.''  to  tlj?  pl&Intl?  s  ^a^nage  in  the  som  of  $24C*.  no  part 
of  wh;d[i  has  bnpii  paid ;  that  n^i^tke  of  all  ths  vaa  gxpcn  to  de- 
t*:rAxzX  cnreti^  and  payment  desiaiided  of  them;  that  theare  is 
aIjK#  d'^«:  the  fxirtLer  soai  of  $1'>J  rent  for  the  mosth  of  Msreh, 
1911,  CO  part  of  which  has  been  paid.  A  general  demurrer  to 
the  amende  complaint  was  filed,  submitted  and  orezrakd; 
whereupon  two  separate  answers  were  filed — one  by  the  Wag- 
g«>Len  and  one  by  the  other  defendants — which  answers  ad- 
mitted the  exeeuti<m  of  the  lease  and  bond,  denied  all  the  other 
aI]<^^ations  of  the  amended  complaint,  pleaded  eertain  affirmative 
defemsies  based  upon  an  alleged  unlawful  cTietion  of  the  Wag* 
goners  by  the  plaintiff,  and  closed  with  a  eounterdaim  which  is 
to  the  following  effect:  That  the  Waggoners  ''wait  into  the 
pos8e«Kion  of  said  premise,  under  and  by  virtue  of  said  lease 
afor^rsaid,  and  at  great  cost  and  exp>ense  prepared  said  premises 
for  the  purposes  of  conducting  a  hotel  and  lodging-house  therein, 
and  that  they  refitted  and  refurnished  said  building  and  put  into 
said  building  under  and  by  virtue  of  the  terms  of  said  lease 
aforesaid,  the  following  described  personal  property  of  the  value 
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of  $350,  or  more";  that  on  or  about  the  month  of  Febraary, 
1911,  plaintiff,  without  cause  or  reason  therefor,  unlawfully  • 
evicted  and  ousted  the  Waggoners  from  the  premises  and  at  the 
same  time  took  and  has  since  kept  possession  of  the  personal 
property  above  referred  to,  and  has  refused  to  surrender  the 
same  or  pay  the  value  thereof,  notwithstanding  the  demands  of 
the  Waggoners  and  to  their  damage  in  the  sum  of  $350.  To 
this  counterclaim  as  pleaded  by  the  Waggoners  and  as  pleaded 
by  the  other  defendants,  demurrers  and  motions  to  strike  were 
filed,  specifically  urging  that  the  counterclaim  is  not  of  the 
character  specified  in  section  6541,  Revised  Codes.  These  de- 
murrers and  motions  were  overruled  and  the  essential  allegations 
of  the  counterclaim  were  put  in  issue  by  replies. 

It  is  stated  in  the  brief  of  appellants,  though  without  any  war- 
rant apparent  in  the  record,  that  the  new  trial  was  granted 
because  in  the  opinion  of  the  district  judge  the  counterclaim  was 
[2]  not  a  proper  one,  and  to  this  much  argument  is  directed. 
Section  6540,  Revised  Codes,  provides,  among  other  things,  that- 
an  answer  may  contain  a  statement  of  any  new  matter  consti- 
tuting a  counterclaim,  but  such  counterclaim  '^must  tend,  in 
some  way,  to  diminish  or  defeat  the  plaintiflf's  recovery,  and 
must  be  one  of  the  following  causes  of  action  against  the  plain- 
tiff, or,  in  a  proper  case,  against  the  person  whom  he  represents, 
and  in  favor  of  the  defendant,  or  of  one  or  more  defendants, 
between  whom  and  the  plaintiff  a  separate  judgment  may  be  had 
in. the  action:  (1)  A  cause  of  action  arising  out  of  the  contract 
or  transaction,  set  forth  in  the  complaint,  as  the  foundation  of 
the  plaintiff's  daim,  or  connected  with  the  subject  of  the  action; 
(2)  in  an  action  on  contract,  any  other  cause  of  action  on  con- 
tract, existing  at  the  commencement  of  the  action."  (Sec. 
6541.)  That  these  provisions  are  designed  to  enable  parties  liti- 
gant to  adjust  their  differences  in  one  action,  so  far  as  that  can 
logically  be  done,  and  thereby  to  prevent  multiplicity  of  suits, 
is  made  plain  by  the  further  provision  that  if  the  defendant  omit 
to  set  up  a  counterclaim  in  the  classes  mentioned  in  subdivision 
1  of  section  6541,  neither  he  nor  his  assignee  can  afterward 


^^19  ^KMj^^^    Ww     ^^  JMSHSSWMI  mW   .aUte  _  >  Wi^.  M.^    Av 


i>a  »  T  n,r  **gk**ra>,  a  inAii 


tfir  -^/f  *iL*  trsie 


rrr^a..,.-,    — --.     .^.^^     ^^ 


tfr»:L^jiZJi(S^at  lr>  this  t^^v:  bn:  we  t?r^V  tha£  it  caziBoC  be  eonnect 

toMs  of  e^^^xnt^r^ijizu  rii^  the  ccctraft  seed  oc  the 
«#*t  forth,  and  th^  i^'-ijrt?!  of  thi?  a.*ti:iL  Ehlta'  tbeae  tibin^  are 
d.5^fv:rt  and  difitlnrt.  or  the  proTLdoa  m  ^'a  misleftdin^  tantc^ 
otrj/^  El/rmectarj  mlcs  of  interpretadoa  lequize  that  amie 
d.5fTent  siznif-'ran^e  be  gfren  to  these  tems;  but  if  thej  are 
diff^nakt  and  ^iisxinet,  then  eonntereUiaB  bbt  exkl  wiiidi  do  not 
arj^ond  in  «0Dtraet.  lite  reasDQ  asigned  for  the  doctrine  that  a 
er>ant<Tdaim  aoonding  in  tort  cannot  be  fJeaded  as  against  a 
demattA  npon  contract  is  the  supposed  impossibility  of  legal  eon- 
ne^ion  between  the  two  cTents;  bat  erery  money  demand  is 
either  apon  contract  or  npon  tort,  and  the  same  reason  may  be 
and  is  assigned  with  stronger  emphasis  for  denying  the  rigbt  to 
plead  a  eonnterelAim  in  tort  as  against  a  demand  in  tort.  If  a 
eoonterclaim  in  tort  cannot  be  pleaded  as  against  a  demand 
either  npon  tort  or  in  contract,  then,  in  the  ease  of  money  de- 
mands we  have  a  connterclaim  whidi  is  not  a  eoonterclaim — a 
eonr;]fjKion  which  cannot  be  accepted.  As  pointed  oat  by  Mr. 
Pomeroy  (Code  Bemedies,  Div.  6,  snbd.  1),  the  solvent  of  the 
diffKHjlty  Ues  in  the  breadtih  and  scope  of  the  terms  ''transae- 
tion^'  and  ^'sabject  of  the  action."  The  term  "transaction"  is 
not  ]^;gal  and  technical — ^it  is  common  and  colloquial ;  it  is  there- 
fore to  be  construed  according  to  the  context  and  to  approved 
usage*     (Bev.  Codes,  sec.  8070.)     As  so  construed  it  is  broader 
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than  "contract**  and  broader  than  "tort,"  although  it  may 
include  either  or  both;  it  is  "that  combination  of  acts  and 
events,  circumstances  and  defaults,  which,  viewed  in  one 
aspect,  results  in  the  plaintiff's  right  of  action,  and  viewed 
in  another  aspect,  results  in  the  defendant's  right  of  action" 
(Pomeroy's  Code  Eemedies,  sec.  774),  and  it  "applies  to  any 
dealings  of  the  parties  resulting  in  wrong,  without  regard 
to  whether  the  wrong  be  done  by  violence,  neglect  or  breach 
of  contract."  (34  Cyc.  686;  1  Sutherland  on  Code  Plead- 
ing, sec.  633;  Craft  Refrigerating  Mach.  Co,  v.  Quinnipiac 
Brewing  Co.,  63  Conn.  551,  25  L.  R.  A.  856,  29  Atl.  76 ;  Story  A 
Isham  Com.  Co.  v.  Story,  100  dal.  30,  34  Pac.  671;  Advance 
Thresher  Co.  v.  Klein,  28  S.  D.  177,  133  N.  W.  51 ;  Woodruff  v. 
Oarmr,  27  Ind:  4,  89  Am.  Dec.  477 ;  King  v.  Coe  Commission  Co., 
93  Minn.  52, 100  N.  W.  667.)  When  in  this  sense  of  the  word  a 
cause  of  action  in  favor  of  the  defendant  arises  from  the  "trans- 
action" set  forth  in  the  foundation  of  plaintiff's  claim,  it  is 
pleadable  as  a  counterclaim,  no  matter  what  its  technical  sound- 
ings or  those  of  plaintiff's  demand  may  be.  (1  Sutherland  on 
Code  Pleading,  sec.  635;  Adams  v.  Schwartz,  137  App.  Div. 
230,  122  N.  Y.  Supp.  41 ;  Gross  v.  Hochstim,  130  N.  Y.  Supp. 
315;  Harrington  v.  Jaeckel,  75  Misc.  Rep.  653,  133  N.  Y.  Supp. 
933 ;  Lind  v.  Demorest,  116  N.  Y.  Supp.  656 ;  Wadley  v.  Davis, 
63  Barb.  (N.  Y.)  500;  Barler  v.  Ellingwood,  137  App.  Div.  704, 
122  N.  Y.  Supp.  369 ;  Kneeland  v.  Pennell,  49  Misc.  Rep.  94,  96  N. 
Y.  Supp.  403 ;  Deagan  v.  Weeks,  67  App.  Div*  410,  73  N.  Y.  Supp. 
641 ;  Ter  KuUe  v.  Marslmd,  81  Hun,  420,  31  N.  Y.  Supp.  5 ; 
Heigle  v.  Willis,  50  Hun,  588,  3  N.  Y.  Supp.  497 ;  Xenia  Branch 
Bank  v.  Lee,  7  Abb.  Pr.  (N.  Y.)  389,  2  BosW.  694;  Timley  v. 
Tinsley,  15  B.  Mon.  (Ky.)  454;  OutzmanY.  Clancy,  114  Wis.  589, 
58  L.  R.  A.  744,  90  N.  W.  1081 ;  McArthur  v.  Oreen  Bay  etc.  Canal 
Co.,  34  Wis.  139;  Warren  v.  Hall,  20  Colo.  508,  38  Pac.  767; 
De  Ford  v.  Hutchinson,  45  Kan.  318, 11 L.  R.  A.  257,  25  Pac.  641 ; 
Judah  V.  Trustees  etc.,  16  Ind.  56 ;  Bitting  v.  Thaxton,  72  N.  C. 
541 ;  McHard  v.  Williams,  8  S.  D.  381,  59  Am.  St.  Rep.  766,  66 
N.  W.  931,  and  the  oases  cited  above.) 

48  Mont.— B5 
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It  is  quite  trae  that  some  detached  sentences  in  the  earlier 
decisions  of  this  court  may  be  quoted  contrary  in  effect  to  the 
conclusions  above  stated;  but  these  utterances,  occasioned  by 
circumstances  easily  distin^ishable  from  the  present  case  and 
made  arguendo,  are  no  authority  for  affirming  that  in  no  instance 
can  a  counterclaim  technically  in  tort  arise  out  of  the  same  trans- 
action as  the  plaintiff's  demand,  when  the  latter  is  ex  contractu 
in  form.  For  instance:  In  Wells  v.  Clarkson,  2  Mont.  379,  the 
court,  disting^uishing  Roberts  v.  Carter,  38  N.  T.  107,  said:  "The 
facts  in  that  case  appear  from  the  reported  decision  to  have  been 
that  Carter  brought  an  action  against  Boberts  on  a  contract 
Before  judgment  Garter  assigned  his  claim  to  one  Terry,  and  on 
the  23d  day  of  July,  1857,  a  judgment  was  entered  in  favor  of 
Terry  in  the  action.  Boberts,  at  the  time  of  thife  assignment  to 
Terry,  was  prosecuting  an  action  against  Carter  for  damages  for 
fraud.  The  claim  of  Roberts  was  for  unliquidated  damages,  at 
the  date  of  this  assignment  by  Carter  to  Terry,  and  hence  Rob- 
erts at  the  date  thereof  had  no  right  of  setoff,  equitable  or  other- 
wise, of  a  claim  for  unliquidated  damages  against  a  claim  on 
contract,  where  the  damages  are  liquidated.  It  was  not  until 
some  time  after  this  assignment  that  Robert's  demand  was 
merged  in  a  judgment  when  it  would  have  been  the  subject  of  a 
setoff.  Terry  then  owned  the  claim,  not  Carter.  Counsel  ought 
to  have  beai  able  to  distinguish  between  that  case  and  the  one 
at  bar."  The  pertinence  of  these  remarks  as  applied  to  the  facts 
stated  is  indubitable;  but  they  have  no  value  whatever  as  a 
precedent  upon  the  question  now  in  hand,  because  the  claim  of 
Roberts  could  not  by  any  sort  of  reasoning  have  been  held  to 
arise  out  of  the  same  transaction  as  Carter's  demand,  and  as  it 
did  not  arise  out  of  the  same  or  other  contract  and  was  not  con- 
nected with  the  subject  of  Carter's  action,  it  could  not  be  a 
counterclaim. 

In  Collier  v.  Ervin,  3  Mont.  142,  the  word  "transaction"  was 
treated  as  though  it  meant  the  same  as  "contract,"  and  upon 
the  authority  of  Wells  v.  Clarkson  it  was  categorically  remarked 
that  A  "counterclaim  founded  upon  a  tort  cannot  be  set  off 
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against  a  claim  founded  upon  contract."  To  appreciate  tiie 
force  of  this  dictum  it  is  necessary  to  note  the  circumstances 
under  which  it  was  uttered,  and  these  are,  that  the  statute  then 
in  force  (Codified  Statutes  1871-72)  authorized  a  counterclaim 
which  consisted  of  ''a  cause  of  action  arising  out  of  the  trans- 
action set  forth  in  the  complaint,"  etc.,  as  distinguished  from 
our  present  provision  that  a  counterclaim  may  consist  of  "a 
cause  of  action  arising  out  of  the  contract  or  transaction,"  etc. 
Whatever  reason  there  might  have  been,  under  the  statute  and 
under  the  authorities  as  they  then  stood,  for  construing  the  term 
** transaction"  as  synonymous  with  ** contract,"  can  have  no 
effect  upon  the  clear  implication  of  the  present  law  that  they  are 
not  synonymous. 

Finally,  in  Potter  v.  Lohse,  31  Mont.  91,  97,  77  Pac.  419,  the 
opinion  quotes  the  above  dictum  of  Collier  v.  Ervin.  The  quo- 
tation was  unnecessary,  if  not  irrelevant.  The  action  was  in  con- 
version and  it  was  sought  to  plead  a  judgment  wholly  unrelated 
to  the  foundation  of  plaintiff's  claim  and  wholly  unconnected 
with  the  subject  of  the  action.  It  was  properly  held  that  this 
could  not  be  done.  This  conclusion  upon  the  facts  was  amply 
supported  by  the  cases  cited  from  New  York ;  but  the  attitude  of 
the  New  York  courts  upon  the  principles  involved  is  illustrated 
by  the  authorities  cited  above. 

According  to  the  pleadings  at  bar,  both  parties  ground  them- 
selves upon  the  relations  created  by  the  lease  and  bond,  the  exe- 
cution of  which  was  the  beginning  of  the  transaction  between 
them.  Then  follow  the  entry  into  possession  by  the  Waggoners; 
the  occupancy  of  the  premises  by  them,  until  the  abandonment, 
as  charged  by  the  plaintiff,  or  until  the  eviction,  as  claimed  by 
the  defendants;  the  alleged  default  in  the  payment  of  rent;  the 
re-entry  by  the  plaintiff,  including  her  seizure  of  the  personal 
property  of  the  Waggoners  placed  upon  the  premises  under  the 
authority  of  the  lease;  her  refusal  to  surrender  that  property 
to  them,  and  the  divers  other  incidents  and  details  which  go  to 
make  up  her  right  to  sue  and  theirs  to  resist.  Without  taking 
each  and  all  of  these  circumstances  into  account,  the  legal  relap 
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made  upon  the  ground  of  dissatisfaction  by  the  court  with  the 
conclusions  of  the  jury  in  this  regard. 

Error  is  claimed  to  have  occurred  in  the  giving  of  instruction 
No.  13,  and  in  the  refusal  of  plaintiff's  proposed  instructions 
[9]  numbered  4,  6  and  6^,  sufiScient  to  warrant  a  retrial,  but 
we  cannot  assent  to  this.  The  instructions  should  be  taken  as  a 
whole,  and  instruction  No.  13,  taken  in  connection  with  the 
others,  is  not  open  to  the  attack  made  against  it,  while  the  essen- 
tials of  offered  instructions  4,  6  and  6^^  were  fairly  presented  to 
the  jury. 

The  order  appealed  from  is  afi&rmed  and  the  appeal  from  the 
judgment  is  dismissed. 

Mb.  Chief  Justice  Brantly  and  Ms.  Justice  Holloway  con- 
car. 


HARRINGTON,  Admb.,  Respondent,  v.  BUTTE  MINER  CO. 

ET  AL.,  Appellants. 

(No.    3,349.) 
(Submitted  February  7,  1914.    Decided  February  27,  1914.) 

[139  Pac.  451.] 

Libel — Instructions  to  Jury — Advisory  Only — New  Trial  Order 
— Appeal. 

New  Trial  Order — When  Upheld  on  Appeal. 

3 .  The  rule  that  an  order  granting  a  new  trial  will  be  upheld  if  it 
<!an  be  justified  upon  any  ground  of  the  motion  is  applicable  only 
where  the  order  is  a  general  one,  not  disclosing  the  particular  ground 
upon  which  the  court  acted,  or  to  a  case  where  the  provisionB  of  wet- 
tion  7118,  Revised  Codes,  are  invoked. 

Instructions — Jury  Must  Obey — Exception. 

2.  Li  all  cases,  except  libel,  the  jury  are  bound  by  the  instructions 
of  the  court;  a  verdict  in  disregard  of  them  will  be  set  aside  as 
against  law. 

Libel — Instructions — Advisory    Only. 

3.  In  an  action  for  libel,  the  court's  instructions,  to  the  extent  of 
determining  whether  the  publication  complained  of  is  or  is  not  libeloui, 
are  advisory  only  and  may  be  disregarded  by  the  jury;  hence  a  general 
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verdict  in  favor  of  defendant,  eontrary  to  thtf  directions  of  the  trial 
court,  was'  not  a  ground  for  granting  a  new  trial. 

[As  to  province  of  judge  and  jury  in  libel  cases,  see  note  in  13  Am. 
8t.  Bep.  625.] 

Appeal  from  District  Court,  Silver  Bow  County;  John  B.  Mc- 
Cleman,  Judge, 

Action  by  T.  J.  Harrington,  as  administrator  of  the  estate  of 
James  Kelly,  deceased,  against  the  Butte  Miner  Company  and 
J.  Lawrence  Dobell.  From  an  order  granting  a  new  trial  plain- 
tiff appeals.    Reversed. 

Messrs.  Oeorge  F.  Shelton,  Fred  J.  Furman,  A.  J.  Verheyen, 
and  M.  P,  OUchrist,  for  Appellants,  submitted  a  brief  j  Messrs. 
Furman  and  OUchrist  argued  the  cause  orally. 

Mr.  D.  M.  Kelly,  Mr.  M.  F.  Canning  and  Mr.  P.  E.  Oeagan,  for 
Respondent,  submitted  a  brief;  Mr.  Can/ning  argued  the  cause 
orally. 

It  may  be  conceded  with  relation  to  Missouri  that  the  doctrine 
in  that  state  on  the  law  of  libel  is  somewhat  peculiar,  the  deci- 
sions holding  that  the  only  question  to  be  decided  by  a  jury  in 
that  state  is  the  question  of  ''libel  or  no  libel,"  all  other  ques- 
tions being  matters  of  law  for  the  court.  It  is  further  conceded 
that  the  rule  in  Missouri  is  well  established  that  in  all  cases,  as 
pointed  out  by  this  court  in  Paxton  v.  Woodward,  the  jury  are 
not  bound  by  the  instructions  of  the  court,  while,  of  course,  in 
Montana  the  rule  is  the  reverse.  The  questions  of  ownership, 
malice,  privilege,  publication  and  damage  are  held  to  be  ques- 
tions of  law  for  the  court  in  cases  of  libel  in  the  state  of  Mis- 
souri, and  as  to  new  trials  it  is  here  held:  ''Our  conclusion,  then, 
is  that  the  provision  of  our  constitution  does  not  deprive  the 
courts  of  their  power  to  grant  new  trials  in  a  libel  suit  on  the 
ground  that  the  verdict  is  excessive,  or  for  any  other  recognized 
legal  ground.''  {Cook  v.  Globe  Printing  Co.,  227  Mo.  471,  127 
S.  W.  332.)  And  further,  the  court,  notwithstanding  the  fact 
that  it  has  held  that  the  jury  were  the  sole  judges  of  the  question 
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of  libel  or  no  libel,  took  upon  itself  to  determine  that  question 
in  several  cases  submitted  to  it.  (Diener  v.  Star-Chronicle  Pub. 
Co.,  230  Mo.  613,  132  S.  W.  1143;  St.  James'  Military  Academy 
V.  Oaiser,  125  Mo.  517,  46  Am.  St.  Bep.  502,  28  L.  R.  A.  667, 
28. S.  W.  851.)  In  support  of  their  position  counsel  have  also 
cited  Commercial  Pub.  Co.  v.  Smith,  149  Fed.  704,  79  C.  C.  A. 
410,  and  we  fail  to  see  how  the  ruling  in  that  case  helps  appel- 
lants'  position,  for  it  was  held  that:  ''If  its  [the  publication's] 
meaning  is  unambiguous,  it  is  for  the  judge  to  say  whether  it  is 
defamatory  or  not."  As  opposed  to  the  isolated  rule  in  Mis- 
souri, we  find  it  laid  down:  ** Where  the  language  of  a  publica- 
tion is  unambiguous  and  clearly  libelous  and  no  evidence  to 
change  its  natural  meaning  is  introduced,  it  is  the  right  aod  duty 
of  the  court  to  instruct  the  jury  that  it  is  defamatory."  {Pugh 
V.  McCarty,  44  Ga.  383;  Oabe  v.  McGinnis,  68  Ind.  538;  Smith 
V.  Stewart,  41  Minn.  7,  42  N.  W.  595 ;  Hunt  v.  Bennett,  19  N.  T. 
173;  Pittock  V.  O'NieU,  63  Pa.  253,  3  Am.  Rep.  544;  Gregory  v. 
Atkins,  42  Vt.  237 ;  Gottbehuet  v.  Hubac}iek,36  Wis.  515 ;  Arnold 
V.  Ingram,  151  Wis.  438,  138  N.  W.  Ill ;  Woolley  v.  Plaindealer 
Pub.  Co.,  47  Or.  619,  5  L.  R.  A.  (n.  s.)  498,  84  Pac.  473;  Moore 
V.  Francis,  121  N.  Y.  199,  18  Am.  St.  Rep.  810,  8  L.  R.  A.  214, 
23  N.  E.  1127 ;  ChUders  v.  Sa/n  Jose  Mercury,  105  Cal.  284,  45 
Am.  St.  Rep.  40,  38  Pac.  903 ;  Paxton  v.  Woodward,  31  Mont 
195,  107  Am.  St.  Rep.  416,  3  Ann.  Cas.  546,  78  Pac.  215;  Jfc- 
Arthur  v.  State,  41  Tex.  Cr.  635,  57  S.  W.  848 ;  Houston  Printing 
Co.  V.  Moulden,  15  Tex.  Civ.  574,  41  S.  W.  381 ;  13  Ency.  of  PL 
&  Pr.  105.) 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

Action  for  damages  for  libel.  Upon  the  trial  of  this  cause,  at 
the  instance  of  the  plaintiff,  the  court  gave  instruction  No.  2  as 
follows:  **You  are  instructed  that  the  article  complained  of  in 
this  action  is  libelous  in  itself,  and  under  the  law  and  the  evi- 
dence you  should  find  for  the  plaintiff  and  against  the  defend- 
ants Butte  Miner  Company  and  J.  Lawrence  Dobell,  and  award 
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him  such  damages  as  in  your  judgment  are  just  and  fair  under 
the  circumstances."  Notwithstanding  this  direction  the  jury 
returned  a  general  verdict  in  favor  of  the  company  and  Mr. 
Dobell.  Plaintiff  moved  for  a  new  trial  upon  three  grounds: 
Insufficiency  of  the  evidence,  that  the  verdict  is  against  law,  and 
error  in  law  occurring  at  the  trial.  The  motion  was  sustained 
and  a  new  trial  granted  in  an  order  as  follows:  ''This  day,  the 
motion  of  the  plaintiff  for  a  new  trial  herein  is  by  the  court 
granted,  solely  and  entirely  upon  the  single  ground  presented  to 
this  court  that  the  jury  disregarded  and  refused  to  obey  the  in- 
struction of  the  court  to  find  a  verdict  for  the  plaintiff."  The 
appeal  is  from  that  order. 

Counsrel  for  respondent  in  their  brief  suggest  that  the  order 
should  be  upheld  if  it  can  be  done  upon  any  ground  of  the 
[1]  motion.  That  rule,  however,  applies  only  to  a  case  where 
the  order  is  a  general  one,  not  disclosing  the  particular  ground 
upon  which  the  court  acted,  or  to  a  case  where  counsel  have  in- 
voked the  provisions  of  the  Act  for  the  compensation  of  errors 
(sec.  7118,  Bev.  Codes).  In  this  instance  counsel  did  not  ex- 
cept to  the  order  of  the  trial  court  which  in  effect  overruled  their 
motion  upon  every  other  ground  save  the  one  designated  in  the 
order.  But  assuming  counsel's  position  to  be  correct,  they  do  not 
indicate  to  us  any  error  in  the  record  claimed  by  them  to  be 
prejudicial  to  the  plaintiff,  other  than  the  one  upon  which  the 
trial  court  acted,  and  they  cannot  expect  the  members  of  this 
court  to  go  through  a  record  of  more  than  500  pages  in  a  micro- 
scopic search  for  some  error  which  they  do  not  suggest  exists 
there. 

The  one  question  before  us  is:  Were  the  jurors  bound  by 
the  trial  court's  instruction  No.  21  In  Murray  v.  Heime,  17 
Mont  353,  42  Pac.  1057,  this  court  held  that  in  all  cases, 
[2]  except  libel,  the  jury  are  bound  by  the  instructions  of  the 
court,  and  a  verdict  in  disregard  of  them  will  be  set  aside  as 
against  law.  That  decision  has  been  affirmed  repeatedly,  and  if 
in  any  given  instance  the  exception  noted  above  has  been 
omitted  in  the  statement  of  the  rule,  it  was  mere  oversight    There 
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has  never  been  any  intention  on  the  part  of  the  court  to  modify 
the  rule  as  there  expressed;  so  that  in  the  investigation  of  the 
question  before  us  we  are  not  embarrassed  by  any  o(mflicting 
statements  heretofore  made  by  this  court;  indeed,  the  question 
has  never  been  presented  directly  before  this.  In  Paxtan  v. 
Woodward,  31  Mont.  195, 107  Am.  St.  Rep.  416,  3  Ann.  Gas.  546, 
78  Pac.  215,  it  was  suggested  but  decision  was  reserved,  as  the 
question  was  not  so  directly  involved  that  its  determination  was 
necessary  to  the  proper  disposition  of  the  appeals  in  that  case. 

Section  10,  Article  III  of  the  Constitution  of  Montana^  con- 
tains this  provision:  ''In  all  suits  and  prosecutions  for  libel,  the 
truth  thereof  may  be  given  in  evidence ;  and  the  juiy,  under  the 
direction  of  the  court,  shall  determine  the  law  and  the  facts." 
In  its  general  scope  it  is  not  new  to  the  law.  Prior  to  1792,  the 
law  of  libel  in  England  was  in  an  unsatisfactory,  if  not  uncer- 
tain, state,  and  for  the  purpose  of  setting  at  rest  all  questions 
as  to  the  province  of  the  jury  in  the  trial  of  a  libel  case,  the 
Parliament  passed  what  is  known  as  the  Fox  Libel  Act,  entitled 
"An  Act  to  remove  Doubts  respecting  the  Functions  of  Juries 
in  Cases  of  Libel"  (32  Geo.  Ill,  Ch.  60).  The  Act  was  by  its 
terms  made  applicable  only  to  criminal  libels.  It  provides  that 
the  trial  court  shall  give  the  jury  instructions  as  in  other  crim- 
inal cases,  but  that  the  jurors  may  determine  for  themselves  the 
question  of  libel  or  no  libel.  The  Act  will  be  found  in  its  en- 
tirety in  Odgers  on  Libel  and  Slander,  second  edition,  page  710. 

In  Capital  etc.  Bank  v.  Henty,  L.  R.  7  App.  Cas.  741,  the 
Judicial  Committee  of  the  Privy  Council,  considering  the  effect 
of  the  Fox  Act  upon  the  practice  in  England,  said:  ** Since 
Fox's  Act  at  least,  however  the  law  may  have  been  before,  the 
prosecutor  or  plaintiff  must  also  satisfy  a  jury  that  the  words 
are  such,  and  so  published,  as  to  convey  the  libelous  imputation. 
If  the  defendant  can  get  either  the  court  or  the  jury  to  be  in  his 
favor,  he  succeeds.  The  prosecutor,  or  plaintiff,  cannot  succeed 
unless  he  gets  both  the  court  and  the  jury  to  decide  for  him." 

In  Odgers  on  Libel  and  Slander,  second  edition,  page  604,  the 
proceeding  in  the  trial  of  a  criminal  libel  after  the  enactment 
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of  th6  Pox  Act  is  tersely  stated  as  follows:  *'The  judge,  of 
course,  may  still  direct  the  jury  on  any  point  of  law,  stating 
his  own  opinion  thereon,  if  he  thinks  fit;  but  the  question  of  libel 
or  no  libel  must  ultimately  be  decided  by  the  jury." 

Commenting  upon  the  practioe  in  England  before  the  pas- 
sage of  the  Fox  Act,  under  which  the  courts  reserved  to  them- 
selves the  right  to  determine  the  question  of  libel  or  no  libel, 
Judge  Cooley  in  his  Principles  of  Constitutional  Law,  281,  says : 
"This  doctrine  was  overruled  by  statute  in  England,  and  the 
jury  are  now  permitted  to  judge  of  the  whole  case,  and  to  decide, 
not  merely  upon  the  responsibility  of  the  publication,  but  upon 
the  animus  with  which  it  was  made,  and  whether  within  the 
rules  of  law  the  publication  is  libelous.  The  instructions  of  the 
judge  upon  the  law  become  under  this  rule  advisory  merely,  and 
the  jury  may  disregard  them  if  their  judgment  is  not  con- 
vinced." 

That  these  authorities  correctly  interpret  the  statutory  law 
of  libel  in  England  would  seem  to  be  beyond  controversy. 

Early  in  the  history  of  this  country,  like  provisions,  applic- 
able only  to  criminal  prosecutions  for  libel,  were  enacted.  Most 
of  them  have  found  expression  in  state  Constitutions.  For  in- 
stance, in  Alabama  the  Constitution  (Art.  I,  sec.  13)  provides 
"that  in  all  indictments  for  libel  the  jury  shall  have  the  right 
to  determine  the  law  and  the  facts  under  the  direction  of  the 
court";  and  a  like  provision  is  found  in  Arkansas,  California, 
Connecticut,  Delaware,  Kentucky,  Maine,  Michigan,  Mississippi, 
New  Jersey,  New  York,  North  Dakota,  Pennsylvania,  South 
Carolina,  Tennessee,  Texas  and  Wisconsin,  and  in  the  statute 
law  of  Iowa  and  Kansas.  In  every  instance,  however,  it  is  lim- 
ited to  criminal  libels. 

Upon  the  question  before  us  it  is  idle  to  cite  cases  from  states 
which  have  no  provision  of  Constitution  or  law  respecting  the 
functions  of  a  jury  in  the  trial  of  a  libel  case.  In  the  absence 
of  any  such  provision,  the  general  rule  that  the  court's  instruc- 
tions are  binding  upon  the  jury  would  prevail  {Gregory  v. 
Atkins,  42  Yt.  237) ;  and  this  would  be  the  rule  also  in  the  trial 
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of  civil  cases  for  libel  in  the  states  enumerated  above,  where  the 
provision  is  limited  to  criminal  libels.  But  a  decision  from  any 
one  of  those  states  in  a  criminal  prosecution  is  a  precedent  and 
valuable,  to  the  extent  that  the  reasoning  of  the  court  appeals  to 
us  and  indicates  the  general  view  as  to  the  purpose  of  a  provi- 
sion of  this  character. 

The  Constitution  of  California  provides:  "In  all  criminal 
prosecutions  for  libels  •  •  •  the  jury  shall  have  the  right 
to  determine  the  law  and  the  fact."  In  People  v.  Seeley,  139 
Cal.  118,  72  Pac.  834,  the  court  said:  **The  provision  in  the  Con- 
stitution IB  contained  in  nearly  all  the  state  Constitutions.  The 
occasion  for  such  provision  was  that  in  the  early  rulings  of  the 
courts  the  jury  were  required  to  confine  their  attention  to  the 
facts,  and  the  court  determined  conclusively  the  libelous  or  inno-. 
cent  character  of  the  publication.  This  doctrine  was  long  ago 
overruled  in  England,  and  the  jury  are  now  permitted  to  judge 
of  the  whole  case,  and  to  decide  not  only  as  to  the  fact  of  publi- 
cation, but  upon  the  animus  with  which  it  was  made,  and 
whether,  within  the  rules  of  law,  the  publication  is  libelous.  The 
judge  has  the  right  to  instruct  the  jury,  but  his  instructions  are 
advisory  only.  The  jury  could  disregard  the  instructions,  and 
bring  in  a  verdict  even  contrary  to  the  evidence.  They  are  the 
sole  judges  of  the  law  as  well  as  of  the  fact." 

In  State  v.  Heacock,  106  Iowa,  191,  76  N.  W.  654,  after  re- 
ferring to  the  section  of  the  Iowa  Code  conferring  upon  juries 
in  criminal  libel  cases  the  power  to  determine  the  law  as  well  as 
the  facts;  it  is  said :  **But  the  legal  right  of  a  jury,  in  a  criminal 
prosecution  under  the  sections  quoted,  to  determine  the  law  which 
should  govern  the  verdict,  even  though  a  decision  in  conflict  with 
the  charge  of  the  court  be  reached,  cannot  be  doubted.  The 
sections  gave  to  the  jury  in  such  cases  not  merely  the  power,  but 
the  right,  to  make  such  a  decision,  and  the  jury  was  not  required 
to  follow  the  charge  of  the  court,  which  must  be  regarded  as 
advisory,  and  not  conclusive  as  to  the  duty  of  the  jury." 

In  Pennsylvania  the  constitutional  provision  applicable  to 
criminal  libels  reads:  ''In  all  indictments  for  libels  the  jury 
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shall  have  the  right  to  determine  the  law  and  the  facts,  under 
the  direction  of  the  court,  as  in  other  cases."  In  Pittock  v. 
O'NieU,  63  Pa.  253,  3  Am.  Rep.  544,  the  court,  after  quoting  the 
provision  above,  said:  "There  can  be  no  doubt  that  both  in 
criminal  and  civil  cases  the  court  may  express  to  the  jury  their 
opinion  as  to  whether  the  publication  is  libelous.  The  differ- 
ence is,  that  in  criminal  cases  they  are  not  bound  to  do  so,  and 
if  they  do,  their  opinion  is  not  binding  on  the  jury,  who  may 
give  a  general  verdict  in  opposition  to  it,  and  if  that  verdict  is 
for  the  defendant,  a  new  trial  cannot  be  granted  against  his 
consent.  As  our  declaration  of  rights  succinctly  expresses  it,  the 
jury  have  the  right  to  determine  the  law  and  the  facts  in  indict- 
ments for  libel  as  in  other  cases." 

In  Kansas  it  is  provided  by  statute  that  in  all  indictments  or 
prosecutions  for  libel  the  jury  shall  have  the  right  to  determine 
the  law  and  the  facts;  and  in  State  v.  Verry,  36  Ean.  416,  13 
Pac.  838,  it  is  said:  "Of  course,  the  court  is  not  to  abdicate  its 
power  and  duty  of  instructing  the  jury  upon  the  law  of  the  case. 
The  charge  should  be  as  full  and  complete  as  in  cases  where  the 
jury  are  to  implicitly  take  and  follow  the  law  laid  down  by  the 
court.  By  reason  of  the  learning  and  experience  of  the  judge 
who  presides,  as  well  as  the  authority  with  which  he  is  invested, 
the  jury  will  doubtless  heed  and  highly  regard  his  opinion,  as 
they  should  do,  and  will  incline  to  adopt  it  rather  than  a  con- 
trary view  presented  by  counsel;  but  the  instructions  which  he 
gives  are  only  advisory,  and  the  jury  are  not  in  duty  bound  to 
accept  and  follow  his  views." 

The  foregoing  are  in  harmony  with  the  English  cases  and 
indicate  very  clearly  the  purpose  of  the  rule  and  the  power  in- 
tended to  be  conferred  by  it  upon  juries,  in  criminal  prosecutions 
for  libel.  In  the  Constitution  of  each  of  the  following  states, 
Colorado,  Missouri,  South  Dakota  and  Wyoming,  is  a  provision 
similar  to  that  quoted  above  from  our  own  Constitution,  which 
applies  to  all  libel  cases,  civil  as  well  as  criminal.  In  Ross  v. 
Ward,  14  S.  D.  240,  86  Am.  St.  Itep.  746,  85  N.  W.  182,  the  trial 
oourt  had  directed  a  verdict  for  plaintiff,  leaving  to  the  jury 
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only  the  question  of  the  amount  of  damages.  After  referring  to 
the  authority  conferred  upon  the  jury  in  the  trial  of  a  libel  case, 
either  civil  or  criminal,  the  court  said:  ''The  fact  that  the  jury 
shall  have  the  right  to  determine  the  fact  and  the  law  under  the 
direction  of  the  court  seems  to  have  been  overlooked  by  the 
learned  circuit  court.  The  court,  it  is  true,  may  direct  the  jury 
by  stating  to  them  what  constitutes  a  privileged  communication 
as  laid  down  in  the  law,  but  whether  or  not  the  communication 
is  privileged  is  a  matter  to  be  determined  by  the  jury.  The 
provision  of  the  South  Dakota  Constitution  is  self -executing.  To 
the  lawyer  familiar  with  the  early  decisions  of  the  English  courts 
upon  the  subject  of  libel  and  slander,  the  importance  of  this 
provision  will  be  apparent.  In  our  view  of  the  case,  therefore, 
the  court  has  no  right  to  take  from  the  jury  the  question  of 
whether  or  not  the  communication  in  this  case  was  privileged." 

Under  a  constitutional  provision  identical  with  our  own,  the 
Missouri  courts  have  held  consistently  that  the  question  of  libel 
or  no  libel  is  for  the  jury;  that  it  is  the  province  of  the  trial 
court  to  advise  the  jury,  but  that  the  jury  are  not  bound  by  the 
instructions  so  far  as  the  question  of  libel  or  no  libel  is  con- 
cerned, and  that  a  general  verdict  for  a  defendant  concludes  the 
case.  {Duncan  v.  Williams,  107  Mo.  App.  539,  81  S.  W.  1175 ; 
Sands  v.  Marquardt,  113  Mo.  App.  490,  87  S.  W.  1011 ;  Arnold 
V.  Jewett,  125  Mo.  241,  28  S.  W.  614 ;  Heller  v.  Pulitzer  Puh. 
Co.,  153  Mo.  205,  54  S.  W.  457 ;  Ukman  v.  Daily  Record  Co.,  189 
Mo.  378,  88  S.  W.  60.) 

The  question  has  not  been  before  the  supreme  court  of  Colo- 
rado directly,  so  far  as  our  investigation  discloses.  In  Hazy  v. 
Woitke,  23  Colo.  556,  48  Pac.  1048,  an  order  of  the  trial  court 
granting  a  nonsuit  was  reversed  and  some  observations,  by  way 
of  dictum,  upon  the  power  of  the  court  in  libel  cases,  are  made, 
but  nothing  is  said  which  is  out  of  harmony  with  the  declarations 
of  any  of  the  courts  referred  to  above. 

The  question  does  not  appear  to  have  been  considered  by  the 
Wyoming  court;  and  we  have  not  found  any  authority  contrary 
to  the  views  expressed  above  from  any  state  having  a  oonstita- 
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tional  OP  statutory  provision  conferring  upon  juries  in  libel  eases 
the  power  to  determine  the  law  as  well  as  the  facts.  The 
authorities  dted  are  entitled  to  respectful  consideration  from  us. 
But  even  if  there  were  not  any  authorities  upon  the  subject,  we 
would  be  compelled  to  the  same  conclusion  as  they  express ;  for 
any  other  decision  of  the  question  would  render  the  language  of 
our  Constitution  meaningless.  It  was  unnecessary  for  the  f ram- 
ers  of  our  Constitution  to  make  any  declaration  upon  the  subject 
at  all,  if  it  was  intended  that  the  court's  instructions  as  to  the 
libelous  character  of  a  publication  should  be  binding  upon  the 
jury,  for  that  would  be  the  rule  in  the  absence  of  any  declaration. 
[3]  The  history  of  these  peculiar  provisions,  which  make  the 
trial  of  a  libel  case  sui  generis,  discloses  beyond  all  controversy 
that  the  purpose  of  their  enactment  has  always  been  to  confer 
upon  juries  a  power  not  otherwise  available  to  them,  and  that  to 
the  extent  of  determining  whether  a  particular  publication  is  or  is 
not  libelous,  the  court's  instructions  shall  be  advisory  only  and 
may  be  disregarded  by  the  jury.  Except  as  to  the  question  of 
libel  or  no  libel,  the  authority  of  the  trial  court  has  not  been  cur- 
tailed  and  in  every  other  respect  the  trial  of  a  libel  case  proceeds 
as  any  other. 

It  follows  that  the  jury  in  this  instance  were  not  bound  by 
instruction  No.  2;  that  a  decision  contrary  to  that  instruction 
is  not  a  decision  contrary  to  law,  but  under  the  Constitution  is 
very  clearly  a  verdict  according  to  law  as  determined  by  the  jury. 
The  refusal  of  the  jury  to  follow  the  advice  of  the  court  in  this 
instance  was  not  a  ground  for  granting  a  new  trial.  In  the 
absence  of  any  prejudicial*  errors  occurring  at  the  trial,  the  gen- 
eral verdict  in  favor  of  defendants  should  have  concluded  this 
case. 

The  order  granting  a  new  trial  is  reversed, 

Reversed. 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  Sanner  concur. 
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CANNING,  Respondent,  v.  FRIED,  Appellant. 

(No.  8,3e2.) 
(Submitted  February  5,   1914.    Decided  February  27,  1914.) 

[139  Pae.  448.] 

BiUs  of  Exceptions — Time  for  Presenting — Statuies — Default — 
Setting  Aside — Showing  Necessary — Practice — New  Trial 
Order — Appedl — Special  Order  After  Final  Judgment. 

Bills  of  Exceptions — Time  for  Settlement — ^Unlawful  Extension  of  Time. 

1.  Under  section  7190,  Revised  Codes,  the  time  for  presenting  a  bill 
of  exceptions  for  settlement  may  not  be  extended  for  a  period  of  time 
exceeding  ninety  days  without  the  consent  of  the  adverse  party;  hence 
objection  to  the  settlement  of  a  bill  on  the  ground  that  it  came  too 
late  should  have  been  sustained,  where  an  extension  of  time  in  exeesi 
of  that  above  mentioned  was  granted  without  the  adversaryls  consent. 

^sxne — Default — ^Belief  from — Showing  Bequired. 

2.  Ignorance  of  the  law  as  dee&red  in  section  7190,  referred  to  in 
paragraph  1,  ntpra,  does  not  constitute  an  excuse  within  the  meaning 
of  section  6589,  Bevised  Ck)des,  authorizing  the  district  court  to  relieve 
ft  party  of  his  default  upon  a  showing  of  mistake^  inadvertence,  ex- 
cusable neglect,  etc. — assuminp^  the  latter  section  to  be  applicable  to 
the  default  of  a  party  in  failing  to  present  his  bill  of  exceptions  in 
time  for  settlement. 

Same — Discretion — ^Must  be  Put  in  Motion. 

8.  The  rule  that  if,  upon  a  motion  to  set  aside  a  default,  the  showing 
made  leaves  the  court  in  doubt,  it  should  be  resolved  in  favor  of  the 
motion,  presupposes  that  a  proper  showing  has  been  made;  in  the 
absence  of  a  showing,  the  court's  discretion  is  not  set  in  motion. 

Same — Untimely  Presentation — Practice. 

4.  Where  a  bill  of  exceptions  is  presented  too  late  for  settlement, 
it  should  be  settled,  after  incorporation  of  the  adverse  party's  objec- 
tions, and  the  motion  for  new  trial  denied,  or  the  court  may  refuse 
to  settle  the  biU  because  presented  too  late. 

Appeal — Correct  Buling — ^Wrong  Beason. 

5.  A  correct  ruling  of  the  district  court,  though  based  -upon  a  wrong 
reason,  will  be  upheld  on  appeal. 

New  Trial  Order — ^Notice  of  Intention — Becord  on  Appeal. 

6.  In  the  absence  from  the  record  of  a  copy  of  the  notice  of  intention 
to  move  for  a  new  trial,  the  supreme  court  may  not  pass  upon  the 
merits  of  the  motion. 

Special  Order  After  Final  Judgment — Appealable  Order — ^Beview. 

7.  An  order  refusing  to  set  aside  a  judgment  is  a  special  one  made 
after  final  judgment  and  appealable  as  such  (Bev.  Codes,  sec.  7098); 
hence  may  not  be  reviewed  on  appeal  from  a  new  trial  order. 

Appeal  from  District  Court,  Silver  Bow  County;  J.  B.  Poin- 
dexter,  a  Judge  of  the  Fifth  Judicial  District,  presiding. 
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Action  by  Matthew  T.  Canning  against  Max  Pried.  Judgment 
for  plaintiff.  Appeal  by  defendant  from  an  order  denying  a 
new  trial.     Affirmed. 

Mr.  Peter  Breen,  for  Appellant,  submitted  a  brief ;  Mr.  Henry 
C.  Smith,  of  Counsel,  argued  the  cause  orally. 

Mr.  WilUiam  Meyer,  for  Respondent,  submitted  a  brief  and 
argued  the  cause  orally. 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

On  March  26,  1912,  a  judgment  upon  a  verdict  was  entered 
in  favor  of  the  plaintiff  and  against  the  defendant,  in  an  action 
for  damages  for  malicious  prosecution.  Some  time  thereafter — 
the  record  does  not  disclose  when — defendant  was  granted  sixty 
days,  in  addition  to  the  time  allowed  by  law,  within  which  to 
prepare  a  bill  of  exceptions  in  support  of  his  motion  for  a  new 
trial.  On  April  26  another  like  order  was  made,  and  on  July 
1  a  third  extension  of  sixty  days'  additional  time  was  granted 
by  the  trial  court.  All  of  these  orders  extending  the  time  were 
made  without  the  consent  of  the  adverse  party.  The  bill  of  ex- 
ceptions was  finally  served  on  August  30,  1912.  Plaintiff 
immediately  presented  written  objections  to  its  settlement  on  the 
ground  that  it  had  not  been  presented  in  time.  Defendant  then 
moved  the  court  to  relieve  him  from  his  default  in  failing  to 
present  the  proposed  bill  within  seasonable  time,  ujKm  the 
grounds  of  mistake,  inadvertence,  surprise  and  excusable  neg- 
lect, and  supported  the  motion  by  an  affidavit  of  Mr.  T.  Ts 
Lyon,  his  former  attorney.  On  December  19,  1912,  the  court 
granted  this  motion  on  condition  that  plaintiff's  objections  and 
these  other  subsequent  proceedings  be  incorporated  in  the  bill, 
and  further  time  was  granted  for  the  presentation  and  settle- 
ment. The  suggested  amendments  were  made,  the  bill  of 
exceptions  settled  on  February  13,  1913,  and  the  motion  for  a 
new  trial  denied  on  March  8,  1913. 

48  Mont.— 80 
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Seetion  6788,  Berised  Codei;  requires  Hmt  a  IhD  of  ezcepticns 
whan  be  preeented  for  settlement  within  ten  days  after  the  entiy 
of  the  judgment  npon  a  Terdict,  or  within  soeh  further  time 
as  the  eonrt  or  judge  maj  aDow.  Section  7190,  Berised  Codei^ 
[1]  provides  that  the  eonrt  or  judge  eannot  extend  the  time 
for  presenting  a  bill  of  exceptions  more  than  ninety  days  with- 
out the  consent  of  the  advene  party;  so  that  the  order  made 
on  July  1^  1912,  granting  defendant  further  time  was  a  nullity, 
and  the  bill  of  exceptions  presented  on  August  30,  came  too  late 
and  plaintiff's  objection  to  it  upon  that  ground,  was  well  taken. 

Without  determining  whether  the  provisions  of  section  6589, 
Bevised  Codes,  have  any  application  to  the  predicament  in  whidi 
[2,  3]  a  party  finds  himself  when  he  has  not  presented  his  bill 
of  exceptions  in  time,  but  assuming  that  he  is  then  in  default 
and  may  hiYcke  the  rule  of  tihat  section  for  relief,  still  the  au- 
thority conferred  can  be  exercised  only  when  the  discretion  of 
the  court  is  set  in  motion  1^  an  application  supported  by  a 
showing  of  mistake,  inadvertence,  surprise  or  excusable  neglect 
If  defendant  can  claim  any  benefit  under  that  section,  it  is  only 
by  complying  with  its  requirements.  The  affidavit  of  Mr.  Lyon 
upon  which  defendant  relied  and  the  trial  court  acted  is  barren 
of  any  facts  which  tend  to  excuse  the  delay.  It  is  asserted  in 
the  affidavit  that  the  bill  of  exceptions  could  not  be  prepared 
without  a  transcript  of  the  stenographer's  notes  of  the  testimony 
taken  at  the  trial;  that  the  affiant  made  repeated  requests  of  the 
stenographer  for  such  a  transcript;  that  the  stenographer 
informed  him  it  could  not  be  delivered  until  the  latter  part  of 
June  and  in  fact  was  not  secured  until  June  25.  There  is  not 
presented  any  affidavit  by  the  stenographer,  and  Mr.  Lyon  is 
altogether  silent  as  to  when  the  demands  upon  the  stenographer 
were  made  or  whether  he  tendered  the  legal  fees.  For  all  that 
he  says,  he  may  not  have  requested  the  transcript  until  June. 
There  is  not  a  word  in  explanation  of  the  stenographer's  delay. 
Nothing  is  disclosed  as  to  whether  Mr.  Lyon  applied  to  the  dis- 
trict court  for  an  order  compelling  the  stenographer  to  deliver 
the  transcript  at  an  earlier  date.    All  that  we  have  from  tfae 
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stenographer  ifi  conveyed  by  a  hearsay  declaration,  which  under 
these  circumstances  is  not  entitled  to  any  evidentiary  value. 
Mr.  Lyon  is  frank* enough  to  say  in  his  affidavit:  **That  the  de- 
ponent was  not  aware  of  the  time  •  •  •  of  such  limitation 
upon  the  court's  power  to  grant  such  extension  of  time  and 
therefore  did  not  procure  the  consent  of  counsel  of  plaintiff  to 
such  order.''  But  a  mistake  as  to  the  law  is  not  the  mistake 
contemplated  by  section  6599  above,  and  ignorance  of  the  law 
does  not  constitute  an  excuse  within  the  meaning  of  that  statute. 
{Willoburn  Ranch  Co.  v.  Yegen,  45  Mont.  254,  122  Pac.  915; 
Donlan  v.  Thompson  Falls  C.  &  M,  Co,,  42  Mont.  257,  112  Pac. 
445;  Mantle  v.  Casey,  31  Mont.  408,  78  Pac.  591.) 

It  is  the  rule  in  this  state  that  if  upon  a  motion  to  set  aside  a 
default  the  showing  made  leaves  in  the  mind  of  the  court  a  doubt 
as  to  whether  it  should  be  granted,  that  doubt  is  to  be  resolved 
in  favor  of  the  motion  {Oreene  v.  Montana  Brewing  Co.,  32 
Mont.  102,  79  Pac.  693),  but  the  rule  presupposes  that  a  proper 
showing  under  the  statute  has  been  made,  and  in  many  instances 
where  defaults  have  been  set  aside  without  such  showing,  the 
orders  have  been  reversed.  (Lovell  v.  Willis,  46  Mont.  581,  129 
Pac.  1052 ;  SciUey  v.  Babcock,  39  Mont.  536,  104  Pac.  677 ; 
Chambers  v.  City  of  Butte,  16  Mont.  90,  40  Pac.  71 ;  Thom^is  v. 
Chambers,  14  Mont.  423,  36  Pac.  814.) 

The  very  purpose  of  section  7190  in  fixing  a  limit  upon  the 
period  of  time  which  the  court  may  grant  for  the  presentation 
of  a  bill  of  exceptions  is  to  compel  diligence  by  ithe  moving  party 
and  to  prevent  unreasonable  delays  such  as  occurred  in  this 
instance,  which  have  been  the  cause  of  much  animadversion  upon 
the  administration  of  our  law.  Mr.  Lyon's  affidavit  is  eloquent 
with  silence  as  to  any  facts  showing  diligence  on  his  part  or  any 
excuse  for  the  delay  of  more  than  five  months  in  presenting  the 
[4]  bill  of  exceptions  for  settlement.  After  plaintiff's  objec- 
tions were  incorporated,  the  bill  should  have  been  settled  and  the 
motion  for  a  new  trial  denied  upon  the  ground  that  the  bill  was 
not  presented  in  time  and  therefore  could  not  be  considered. 
This  would  have  conformed  to  the  practice  indicated  in  Sweeney 
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w.  Gremi  TdU  4t  C.  By.  Co^  11  Moot  31.  27  Fml  »17.  lal  ap- 
prored  in  .ItkoU  t.  Sindair,  U  Mont  248.  29  PacL  1124.  and  in 
VreeUnd  r.  Edemg,  3S  Mont.  413,  89  Pa<L  735;  «  tibc  court 
Blight  hare  refused  to  settle  the  bill  beeaoae  presoited  too  Ute. 
{Wrighi  ▼.  Maihevct,  28  Mont.  442,  72  Pa<L  820;  BeccJk  ▼.  Spth 
lame  Eamck  A  W.  Go^  25  Mont.  367,  65  Pae.  106.)  But  if  the 
[5]  trial  eoort's  ruling  npon  the  motion  was  ri^t,  it  vill  be 
approred  eren  though  it  was  prompted  hj  a  wrong  reason. 
{Brown  ▼.  Daly,  33  Mont  523,  84  Pae.  883;  BtAte  ▼.  Gcodwin, 
47  Mont  155,  134  Pae.  670;  Jfomm  ▼.  Great  Sortkem  By.  Co^ 
46  Mont  593,  129  Pae.  1055.)  The  rollDg  ean  be  justified  npon 
the  ground  that  the  bill  of  excepticms  was  not  presented  in  time, 
and  no  yalid  ezeose  being  offered  for  the  dday,  it  eonld  not  be 
considered. 

Coonsel  for  appellant  invoke  the  mle  repeatedlj  annonneed 
by  this  court,  that  erery  matter  should  be  considered  upon  its 
[6]  merits,  if  possible;  but  counsel  overlook  the  fact  that  it  is 
absolutely  impossible  in  this  caae  to  determine  appellant's  mo- 
tion for  a  new  trial  upon  the  merits^  even  if  we  had  before  us  a 
bill  of  exceptions  presented  in  time.  Our  Code  prescribes  the 
grounds  upon  which  a  new  trial  may  be  granted  (section  6794, 
Bev.  Codes),  and  it  cannot  be  granted  upon  any  other.  {Ogle  ▼. 
Potter,  24  Mont  501,  62  Pae  920.)  The  grounds  of  a  motion 
can  be  disclosed  only  by  the  notice  of  intention  which  is  required 
to  be  filed  within  ten  days  after  receipt  of  notice  of  the  entry 
of  judgment.  CSection  6796.)  This  record  is  silent  as  to 
whether  a  notice  of  intention  was  ever  filed.  To  the  end  that 
this  court  may  review  an  order  granting  or  refusing  a  new  trial, 
it  must  be  apprised  of  the  grounds  of  the  motion,  and  section 
7114  requires  that  the  appellant  shall  furnish  this  court  with  a 
duly  authenticated  record  containing  a  copy  of  the  notice  of  in- 
tention. The  appellant  in  this  instance  has  failed  to  comply 
with  that  requirement.  The  record  before  us  does  not  contain 
eny  copy  of  the  notice  of  intention,  nor  does  it  mention  such  a 
paper,  and  in  its  absence  it  is  impossible  for  us  to  know  whether 
there  wss  any  merit  in  appellant's  motion. 
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On  September  24,  1912,  defendant  moved  the  trial  court  to 
[7]  set  aside  the  judgment  entered  in  this  cause,  on  the  ground 
that  the  judge  who  presided  at  the  trial  had  no  authority  to  do 
so.  The  motion  was  overruled  and  we  are  now  asked  to  review 
that  order  upon  this  appeal.  The  order  was  a  special  one  made 
after  final  judgment  and  as  such  is  made  appealable  by  section 
7098,  Revised  Codes.  The  proceeding  upon  that  motion  is  no 
part  of  the  new  trial  proceeding,  and  in  the  absence  of  a  separate 
appeal,  the  ruling  upon  that  motion  is  not  before  us  for  review. 

The  order  refusing  a  new  trial  is  afiSrmed. 

Affirmed. 

Mb.  Chief  Justiob  Bbantly  and  Mb.  Justice  Sanneb  concur. 


MANHATTAN  CO.,  Appellant,  v.  WHITE,  Respondent. 

(No.  3,350.) 
(Submitted  Februarj  9,  19U.    Decided  February  28,  1914.) 

[140  Pac.  90.] 

Tenants  in  Common — Ditches — Cost  of  Maintenance — Actions — 
Complaint — Insufficiency. 

1.  One  tenant  in  common  may  not  charge  the  other  inth  expense 
of  repair  or  improvement  of  the  common  property,  except  when  in- 
curred with  the  tatter's  consent  or,  in  case  of  necessity,  upon  prior 
notice  and  demand  met  with  refusal  to  co-operate;  hence  the  com- 
plaint in  an  action  by  «  ditch  owner  to  recover  from  his-  co-owner 
the  latter's  proportionate  share  of  the  cost  of  repair  and  maintenance 
of  the  ditch,  held  not  to  state  a  cause  of  action  in  the  absence  of 
allegation  of  any  of  the  matters  referred  to  above. 

[As  to  law  of  betterments,  see  note  in  81  Am.  St.  Bep.  164.] 

Appeal  from  District  Court,  Oallatin  County;  J.  M.  Clements, 
Judge  of  the  First  Judicial  District,  presiding. 

Action  by  the  Manhattan  Company,  a  corporation,  against  J. 
F.  White.  Plaintiff  appeals  from  the  judgment  and  from  an 
order  overruling  its  motion  for  new  trial.  Order  afSrmed; 
jud^n^ent  reversed  with  directions. 
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Messrs.  Eartman  it  Hartnum,  for  AppeUant,  submitted  a 
brief;  Mr.  Walter  Hariman  argued  tiie  cause  orally. 

Mr.  John  A.  Luce,  for  Bespondent,  submitted  a  brief  and  ar- 
gued the  cause  orally. 

MR.  JUSTICE  SANNBR  delivered  the  opinion  of  the  court. 

The  complaint  alleges:  That  the  plaintiff  is  the  owner  of 
1305/1500  of  what  is  known  as  the  Moreland  canal  and  water 
right  in  Gallatin  county,  Montana;  that  the  defendant  is  the 
owner  of  83/1500  of  the  same ;  that  the  defendant  became  sach 
owner  by  virtue  of  a  deed  executed  and  delivered  to  him  by  the 
plaintiff  on  May  23,  1905,  which  deed,  after  describing  certain 
real  estate  thereby  conveyed,  contains  the  following  language: 
'^Including  with  said  land  the  following  interest  in  and  to  the 
canal  known  as  the  Moreland  canal,  to  wit:  83/1500  interest. 
The  party  of  the  second  part  to  assume  his  proportionate  amount 
of  the  cost  of  maintaining  said  canal";  that  said  deed  was  deliv- 
ered and  accepted  by  the  defendant  in  consummation  of  a  cer- 
tain written  contract  entered  into  by  the  plaintiff  and  the 
defendant  on  May  23,  1905,  which  contract  contained  the  follow- 
ing provision:  "Said  White  further  agrees  to  stand  83/1500  of 
cost  of  maintenance  of  said  Moreland  ditch";  that  between  May 
23,  1905,  and  December  31,  1909,  "plaintiff  did  and  per- 
formed all  the  work  and  labor  and  furnished  all  the  money 
expended  in  and  about  the  maintenance  of  said  canal  dur- 
ing said  time,  and  in  full  completion  of  said  work  of  main- 
tenance, said  work  and  labor  done  and  money  expended  amount- 
ing in  the  aggregate  to  the  sum  of  $5,458.04,  and  that  the  share 
thereof  due  from  defendant  to  plaintiff  pursuant  to  the  cove- 
nants and  agreements  of  defendant  contained  in  said  deed  and 
contract  as  aforesaid,  amounts  to  $302.12  (or  83/1500  of  said 
sum  of  $5,458.04),  no  part  of  which  has  been  paid,  though  de- 
fendant has  often  been  requested  to  pay  the  same  by  plaintiff." 

A  general  demurrer  to  this  complaint  was  overruled,  and  after 
answer  by  the  defendant  and  trial  to  the  court  without  a  jury. 


J 
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the  plaintiff  was  adjudged  to  have  and  recover  the  snm  of  $72.80. 
The  plaintiff,  deeming  that  judgment  inadequate,  appeals  there- 
from, as  well  as  from  an  order  overruling  its  motion  for  new 
trial. 

Certain  contentions  are  presented  in  support  of  the  appeals, 
grounded  upon  an  alleged  misconstruction  by  the  trial  court  of 
the  provisions  of  the  contract  and  deed  above  quoted ;  but  these 
we  cannot  consider,  for  the  reason  that  the  respondent,  invoking 
the  provisions  of  section  7118,  Revised  Codes,  insists — and  quite 
[1]  correctly — that  the  complaint  does  not  state  facts  sufficient 
to  support  any  judgment.  Under  the  facts  stated  by  the  com- 
plaint, the  parties  stand  in  the  position  of  tenants  in  common. 
This  circumstance  is  recognized,  and  argued  by  the  appellant  it- 
self. Such  being  their  situation,  neither  was  the  agent  of  the 
other;  neither  could  charge  the  other  with  any  expense  incurred 
in  the  repair  or  improvement  of  the  common  property,  except  by 
consent,  or,  in  case  of  necessity,  upon  prior  notice  to  the  other 
with  demand  and  refusal  to  co-operate  therein.  (Freeman  on 
Cotenancy,  etc,  sees.  182-185,  261,  262;  38  Cyc.  50;  Ward  v. 
Ward,  40  W.  Va.  611,  52  Am.  St  Rep.  911,  and  note,  29 
L.  R.  A.  449,  21  S.  E.  746;  Cooper  v.  Broivn,  143  Iowa,  482,  136 
Am.  St.  R«p.  768,  122  N.  W.  144;  note  to  Robinson  v.  McDonald, 
62  Am.  Dec.  482 ;  Stickley  v.  Midrooney,  36  Colo.  242,  118  Am. 
St.  Rep.  107,  87  Pac.  547;  Mumford  v.  Broivn,  6  Cow.  (N.  Y.) 
475, 16  Am.  Dec.  440;  Kidder  v.  Rixford,  16  Vt.  169,  42  Am.  Dec. 
504 ;  Calvert  v.  Aldrich,  99  Mass.  74,  96  Am.  Dec.  693 ;  Welland 
V.  WiUiams,  21  Nev.  230,  29  Pac.  403 ;  Stevens  v.  Thompson,  17 
N.  H.  103  ^  Taylor  v.  Baidtuin,  10  Barb.  (N.  Y.)  582.) 

It  was  therefore  necessary  for  the  appellant  to  allege  and 
prove  consent  or' ratification ;  or,  failing  that,  necessity  with  a 
prior  notice,  demand  and  refusal.  The  complaint  does  not  con- 
tain any  such  allegations,  and  the  deficiency  was  not  supplied  by 
pleading  the  deed,  because  the  stipulation  above  quoted — ^which 
is  the  only  one  at  all  pertinent — merely  fixes  the  measure  of  re- 
spondent's general  duty  and  cannot  be  construed  as  referring 
to  the  particular  work  or  expenditure  in  question,  nor  as  an 
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4f  iti  iseeHKtj,  Qor  ai  sb  sctEboriaiiiBi  of  appdlaai 
to  dr>  h  cstlusr  t2u«  ^vr  at  anj  fArti-*:iIar  tisKL  It  warn  not  fijoBd 
bpr  the  er.nrt  tfc^  th^nne  iiad  been  tocmuBt,  ii/otict.  dfuinl  or  le- 
f^iaaL  To  siistain  any  jc-fenwrt  we  sh^-'il-i  be  required  to  item 
tb^  eofaplaxnt  amended  and  to  imp^j  easKitial  finAi^i;  but  tibe 
eco&plaint  ean»>t  be  deemed  amended  beeaose  tlie  IrII  <rf  excep- 
tiom  do<a  myt  present  anr  evidence  or  d^doae  that  anr  of  tiicfle 
faeta  waa  eatablished  bj  evidence  reeeired  witlb?at  objectian :  and 
we  eannoi  implj  findings  of  fact  withoot  other  jileadinga  or 

Am  ike  eaae  is  presented^  the  dotr  of  the  court  is  to  make  dis- 
position  of  it  according  to  the  sabatantial  rights  of  the  parties  as 
shown  npon  the  record.  (Bew.  Codes,  see.  7118.)  The  order 
apfyealed  from  is  therefore  affirmed,  bat  the  judgment  is  reTersed 
at  the  eost  of  appellant,  and  with  directions  to  the  district  eoort 
of  Gallatin  eonntr  to  vacate  its  order  overniling  the  demnrrer 
to  the  complaint  and  to  enter  an  order  sostaining  the  same. 

Kb.  Cmar  Jusncs  Bbamti^t  and  Ma.  Jusncs  Houjowat 
eonenr. 

Behearing  denied  April  22,  1914. 


DE  CELLES,  Bespondent,  v.  CASEY,  Affellant. 

(No.  3,353.) 
(Submitted  Febnuuy  7,  1914.    Bedded  Febmaiy  28,  191i.) 

[139  Pae.  586.] 

Conversion  —  Punitive  Damages — Evidence — Insufficiency — Re- 
turn of  Part  of  Property — Instructions — Jury — Passion  and 
Prejudice — New  Trial — Pleadings — Amendments — Discretion 
— Appeal  and  Error. 

Pletding   and   Practice — Amendments — ^Diecretion — Appeal. 

1.  Error  in  overruling  a  general  demurrer  to  the  complaint  in  an 
action  for  converaion,  which  the  court,  over  objection,  permitted  to 
be  amended  after  the  close  of  the  evidence,  was  not  available  to 
appellant,  since  the  pleading  as  amended  took  the  place  of  the  com- 
plaint aa  it  stood  at  the  beginning  of  the  trial,  and  the  int^itj  of 
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the  jud^pnent  in  determinable  upon  the  an^ended  and  not  upon  the 
original  pleading. 

Same. 

2.  In  th^  absence  of  a  showing  of  abuse  of  discretion,  the  action 
of  the  court  in  permitting  a  complaint  in  conversion  to  be  amended 
ftfter  the  close  of  the  evidence  so  as  to  render  definite  and  certain 
the  allegation  that  at  the  time  of  the  taking  of  the  property,  the 
plaintiff  was  entitled  to  its  immediate  possession^  will  be  approved 
on  appeal. 

Conversion — ^Principal  and  Agent. 

3.  Assumption  of  dominion  over  personal  property  of  another, 
inconsistent  with  the  latter's  ownership  of  it,  by  a  corporation  through 
one  of  its  agents  amounts  to  a  technical  conversion  of  it  by  the  agent 
as  well  the  company,  if  the  former  was  acting  within  the  scope  of  his 
employment. 

[As  to  what  constitutes  conversion  of  personal  property,  see  notes 
in  15  Am.  Dec.  1J51;  24  Am.  St.  Bep.  795.] 

Same — Punitive  Damages — Evidence — ^Insufficiency. 

4.  Evidence  held  insufficient  to  justify  an  inference  of  malice,  fraud 
or  oppression  in  either  taking  or  detaining  property  in  controversy 
in  an  action  in  conversion;  hence  the  imposition  of  punitive  damage, 
otherwise  recoverable  under  section  6047,  Bevised  Codes,  was  un- 
warranted. 

[As  to  measure  of  damages  in  action  of  trover,  see  note  in  24  Am. 
Dec.  70;  54  Am.  Bep.  421.] 

Same. 

5.  Where  two  employees  of  a  storage  company  were  guilty  of  con- 
version in  the  first  instance,  the  fact  that  one  refused  to  divulge 
information  in  his  possession  of  the  other's  appropriation  of  the  articles 
to  his  own  use  was  not  sufficient  ground  for  the  exaction  of  punitive 
damages  from  him. 

Same — Excessive  Verdict — New  Trial. 

6.  Where  a  verdict  is  wholly  out  of  proportion  to  the  wrong  done 
and  the  cause  of  it  and  cannot  be  accounted  for  on  any  other  theory 
than  that  it  was  measured  by  the  passion  and  prejudice  of  the  jury, 
a  new  trial  should  be  granted. 

Same — Excessive  Verdict — Jury — Passion  and  Prejudice. 

7.  Held,  under  the  above  rule  that  a  verdict  for  $1,050  in'  favor  of 
plaintiff  in  an  action  in  conversion,  $50  of  which  was  for  the  value  of 
the  articles  in  controversy,  and  the  balance  for  punitive  damages,  was 
so  excessive  as  to  warrant  a  i<ew  trial,  even  after  reduction  of  one- 
half  of  the  award  ordered  by  the  court  and  accepted  by  the  plaintiff. 

Same — Beturn  of  Part  of  Property — Instructions. 

8.  Where  a  part  of  the  articles  in  dispute  in  an  action  in  conversion 
was  returned  to  the  plaintiff,  an  instruction  that  in  arriving  at  a 
verdict  the  jury  should  consider  the  return  thereof  in  mitigation  of 
damages  was  proper,  while  one  which  permitted  a  finding  for  the  full 
value  of  the  goods  returned  was  improper. 

Appeal  from  District  Court,  Silver  Bow  County;  Jeremiah  J. 
Lynch,  Judge. 

Action  by  Minnie  J.  De  Celles  against  James  S.  Casey  and 
Frank  A.  Shoemaker.    From  a  judgment  in  favor  of  plaintiff 
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and  from  an  order  denying  a  new  trial,  def aidant  Casey  appeals. 
Beversed  and  remanded. 

Canae  submitted  on  brief  of  appellant. 

Messrs.  Frank  <£  Cary,  for  Appellant. 

Where,  after  the  taking  of  goods  from  his  possession^  the 
owner  still  claims  them  as  his  own  and  institutes  proceedings  to 
recover  the  actual  goods  as  distinctive  from  their  value,  the  con- 
version is  waived  and  no  subsequent  action  by  the  injured  party 
will  lie  to  recover  the  value  of  the  goods  so  taken  by  the  wrong- 
doer. (Enos  V.  Cole,  53  Wis.  235,  10  N.  W.  377 ;  Stout  v.  FM^ 
117  Mo.  App.  573,  93  S.  W.  919 ;  CoUins  v.  Lowry,  78  Wis.  329, 
47  N.  W.  612;  Weakley  v.  Evans  (Tenn.),  46  S.  W.  1070.) 
Where  the  property,  which  is  the  subject  of  an  action  for  con- 
version, is  in  bailment  at  the  time  of  the  alleged  conversion, 
that  fact  of  itself  is  sufficient  to  defeat  the  action  of  trover  and 
conversion.  (3  Am.  &  Eng.  Ency.  of  Law,  763;  5  Cyc  221; 
Triscony  v.  Orr,  49  Cal.  612.) 

A  mere  intent  to  do  an  unlawful  act  is  not  sufficient  to  consti- 
tute malice  or  to  warrant  exemplary  damages.  (See  12  Am.  & 
Eng.  Ency.  of  Law,  24;  Badostain  v.  Orazide,  115  Cal.  425,  47 
Pac.  118 ;  Inma^  v.  Ball,  65  Iowa,  543,  22  N.  W.  666;  Brown  v. 
AUen,  35  Iowa,  306;  Remington  v.  Kirby,  120  N.  C.  320,  26 
S.  E.  917.)  The  only  possible  wrongdoing  of  which  appellant  was 
guilty  was  that  instead  of  telling  the  plaintiff's  agents  that  he 
knew  where  some  of  her  property  was,  he  stated  that  he  knew 
nothing  about  it.  The  law  in  reference  to  exemplary  damages 
is  that  they  must  bear  some  reasonable  relation  in  size  to  the 
actual  damages,  and  the  courts  have,  with  great  uniformity,  cut 
down  exemplary  damages  where  they  were  so  disproportionate 
as  in  the  case  at  bar.  {Texas  Land  &  Cattle  Co.  v.  Nations 
(Tex.  Civ.),  63  S.  W.  915;  Saunders  v.  Mullen,  66  Iowa,  728,  24 
N.  W.  529;  Flanary  v.  Wood,  32  Tex.  Civ.  250,  73  S.  W.  1072; 
McCarthy  v.  Niskem,  22  Minn.  90;  International  &  O.  N.  B. 
Co.  V.  Telephone  &  Tel.  Co.,  69  Tex.  277,  5  Am.  St.  Eep.  45,  S 
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S.  W.  517 ;  Buford  v.  HopeweU,  140  Ky.  666, 131  S.  W.  502 ;  Win- 
terscheid  v.  Beichle,  45  Mont.  238,  122  Pac.  740.) 

May  the  court  in  passing  on  a  motion  for  new  trial  consider 
the  excessiveness  of  damages  where  the  notice  of  intention  to 
move  for  new  trial  does  not  specify  "excessive  damages  result- 
ing from  passion  or  prejudice ' '  t  And  may  it  grant  a  new  trial  or 
reduce  the  amount  of  the  judgment  in  the  absence  of  such  speci- 
fication in  the  notice  of  intention!  Under  section  657,  Califor- 
nia Code  of  Civil  Procedure  (our  section  6794,  Rev.  Codes),  the 
supreme  court  of  that  state  has  held  that  between  the  grounds  of 
"excessive  damages  resulting  from  passion  and  prejudice''  and 
"insuflBciency  of  evidence  to  justify  the  verdict,"  there  was  sub- 
stantially no  diBEerence.  {Du  Brutz  v.  Jessup,  54  Cal.  118; 
Doolin  V.  Omnibtis  Cable  Co.,  125  Cal.  141,  57  Pac.  774;  GraybiU 
V.  De  Young,  140  Cal.  323,  73  Pac.  1067;  Swett  v.  Gray,  141 
Cal.  63,  74  Pac.  439.) 

No  appearance  on  behalf  of  Respondent. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

This  action  was  brought  to  recover  of  the  defendants  Casey 
and  Frank  A.  Shoemaker,  damages  for  the  conversion  of  certain 
personal  property  of  plaintiff,  consisting  of  a  set  of  Werner's 
edition  of  the  Encyclopedia  Britannica  and  miscellaneous  books, 
sheet  music,  and  articles  which  may  be  classed  as  domestic  uten- 
sils. The  prayer  was  for  a  judgment  for  $500  compensatory 
and  $1,000  punitive  damages.  The  defendants  filed  separate 
answers  in  which  they  denied  generally  all  the  allegations  of 
the  complaint.  They  also  alleged  affirmatively  certain  matters 
as  special  defenses  by  way  of  justification  or  in  abatement,  upon 
which  the  plaintiff  joined  issue  by  reply.  At  the  trial  the  issues 
in  this  behalf  were  eliminated  from  the  case,  the  defendants  rely- 
ing exclusively  upon  the  issues  tendered  by  the  denials.  The 
jury  returned  a  verdict  in  favor  of  the  plaintiff  for  $1,050,  of 
which,  as  is  disclosed  by  a  special  finding  returned  with  the 
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▼erdiet  by  direction  of  the  court,  the  suin  of  $50  was  for  the 
value  of  the  property  converted  and  $1,000  for  punitive  dam- 
ages.   Judgment    was    entered    accordingly.    The    defendants 
moved  for  a  new  trial.    The  court  made  an  order  granting  their 
motion  unless  within  thirty  days  the  plaintiff  would  file  with 
the  clerk  her  consent  in  writing  that  the  amount  of  the  judg- 
ment  be  reduced  by  deducting  from  it,  as  of  the  date  of  its  rendi- 
tion, the  sum  of  $500.    The  written  consent  was  thereafter  filed 
and  the  judgment  was  amended  accordingly.    A  new  trial  was 
then  refused.    The  defendant  Casey  has  appealed  from  the  order 
and  the  judgment  as  amended.    Counsel  for  plaintiff  has  not  filed 
a  brief.    We  are  thus  left  to  determine  the  appeals  as  best  we 
may  upon  the  contentions  made  by  counsel  for  defendant  Casey. 
The  first  contention  is  that  the  complaint  does  not  state  a  cause 
of  action  for  a  conversion.    The  sufiSciency  of  it  was  questioned 
IV\    by  general  demurrer,  which  the  court  overruled.    At  the 
close  of  the  evidence  and  at  the  suggestion  of  the  court,  the  plead- 
ing was  amended  by  striking  out  one  paragraph  and  amending  an- 
other so  as  to  render  definite  and  certain  the  allegation  that  at 
the  time  of  the  taking  of  the  property  in  question  the  plaintiff 
was  entitled  to  the  immediate  possession  of  it.    The  defendants 
objected  to  the  amendment  at  that  time,  on  the  ground  that  it 
made  the  complaint  sufficient,  whereas  prior  to  the  amendment 
it  was  wholly  insufficient  and  therefore  the  court  could  not  law- 
fully permit  or  direct  the  amendment.    They  did  not  thereafter 
question  the  sufficiency  of  the  pleading  in  .any  way.     Counsel 
now  contends  that  the  court  erred  in  overruling  the  demurrer. 
This  contention  is  without  merit.     The  pleading  as  amended  took 
the  place  of  the  pleading  as  it  stood  at  the  beginning  of  the  trial. 
(Butte  Butchering  Co.  v.  Clarke;  19  Mont.  306,  48  Pac.  303; 
Bordeaux  v,  Bordeaux,  43  Mont.  102,  115  Pac.  25.)     If,  there- 
fore, it  be  conceded  that  the  original  pleading  was  open  to  attack 
by  general  demurrer,  for  present  purposes  the  integrity  of  the 
judgment  must  be  determined  upon  the  pleading  as  amended, 
and  not  upon  the  original  pleading.    The  error,  if  such  there 
was,  in  overruling  the  demurrer  cannot  now  avail  the  defendant. 
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But  counsel  insist  that  the  complaint  as  amended  in  insuffi- 
cient, in  that  it  fails  to  allege  in  terms  that  the  defendants 
converted  the  property.  While  the  complaint  is  not  a  model  and 
would  have  been  open  to  an  objection  by  special  demurrer  on 
the  ground  of  uncertainty,  it  is  sufficient  to  withstand  an  objec- 
tion to  it  on  the  ground  of  insufficiency,  made  for  the  first  time 
in  this  court. 

Counsel  contend  also  that  the  court  had  no  power  to  permit 
or  direct  an  amendment,  at  that  stage  of  the  trial.  Wherein 
the  defendants  suffered  prejudice  by  reason  of  it,  however,  is 
not  pointed  out;  nor  is  prejudice  disclosed  by  the  record.  The 
[2]  power  to  allow  or  disallow  amendments  at  any  stage  of  the 
trial  is  within  the  discretion  of  the  court.  (Rev.  Codes,  sec. 
6589.)  If  no  abuse  is  shown,  the  court's  action  will  be  approved 
on  appeal.  {Sandeen  v.  Russell  Lumber  Co.,  45  Mont.  273,  122 
Pac.  913 ;  DorcAs  v.  Do%  33  Mont.  314,  83  Pac.  884.)  This  discre- 
tionary power  authorizes  a  court  in  proper  cases,  even  on  its  own 
motion,  to  direct  an  amendment  if  in  its  opinion  a  nonsuit  or 
mistrial  may  be  avoided. 

It  is  further  contended  that  the  evidence  is  wholly  insufficient 
to  justify  the  verdict  in  any  amount,  as  against  Casey,  or,  in 
any  event,  that  it  does  not  justify  a  finding  of  punitive  damages. 
The  facts  out  of  which  this  controversy  grew  are  briefly  the  fol- 
lowing: In  August,  1910,  the  plaintiff  and  her  husband  were* 
occupying  a  house  in  Butte  which  they  had  rented  fully  fur- 
nished. The  husband,  having  closed  up  his  business,  went  to 
Great  Falls  to  seek  employment,  expecting  the  plaintiff  to  fol- 
low him.  Before  leaving  he  packed  into  a  barrel  and  three  boxes 
the  glassware  belonging  to  the  plaintiff,  and  other  similar  arti- 
cles usually  found  in  a  household,  together  with  a  set  of  the 
Encyclopedia  Britannica,  and  a  number  of  miscellaneous  books, 
sheet  music,  etc.  These  latter  articles  were  packed  in  one  of  the 
boxes.  The  barrel  and  boxes  were  marked  plainly  as  the  prop- 
erty of  the  plaintiff  and  stored  at  the  warehouse  of  one  Dorais, 
who  kept  a  grocery  store  in  Butte.  Dorais  kept  the  packages 
gratuitously  and  merely  as  an  accommodation.    Presently  the 
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d*ft=.iii.U  Ct.«r^T  an-i  Sh-.-esLik-er  w€re  e=:rI:T«s  of  the  Biirre 
Gr>t>erT  C:=.pt::j.     Thjs   oi-stz-asj   p:ircijard   a   part   of    the 
Jy.nm  fC>':k  *r.d  Lti  h  cartA-i  fr:-=  the  Donis  'ruiehvaMe  to  its 
own  war^h'.-se.     B::*:  Ci5»?T  and  5r>-nAirr  fcsew  ab>^t   the 
pfctitz-^  Irrl.  1.2-1::?  to  ih*  pliintiSL     Whil*  the  pixrchases  of  tie 
B:ir:e  Grc<«:iy   Ccnpianj  w^re  l-ein?  c*r:e»-i  to  its 
iind^T  the  'Hth^'jU  of  Caftej  and  ShT-rrLii-rr.  Cavj  dirwted 
draTTnan  to  brinz  plLintlST's  p  si-JLaz?*  to  the  cocupary's 
hc:ae-    This  order  was  ecT^r.Trrrr.ar.drd  by  Shoeinaker  and.  for  the 
tis-e.  the  pa?kizes  were  left  at  I>:rais'  pli!e.     On  a  later  dmj 
the  l»x  of  trji:.ks  aDd  cue  of  the  oth^  boxes  was  br^Tizht  to  the 
warehc::5e  with  other  ff>.-is.     Bv  whi'se  order  this  was  done  does 
cot  appear.     Casey,  who  was  at  the  time  reeeiTing  the  goods  as 
they  were  br:'"i^ht  to  the  wareh:«ase  of  the  Batte  Groeeiy  Com- 
pany, ordered  one  of  the  belp-ers  to  take  the  parages  np  to  the 
■eec-nd  st'.'ry  of  the  warehouse  and  r.ore  them.    What  the  con- 
ten :«  of  the  fieec»nd  box  were,  the  evidence  docs  not  disdose;  nor 
does  :t  dii-ilose  their  Tal::e,  nor  what  be:*aine  of  the  bamd  and  the 
other  boxes.     In  Df-:-einl:*r  Mr.  De  Ceiies  retaraed  from  Great 
Falls  to  look  after  the  prc«perty  bat  eonld  not  find  any  of  the 
parka?**  in  the  I>:rais  warebi^ase  or  that  of  the  Batte  Groeery 
Company.     He  was  toM  by  1>:  th  Casey  and  Sh-x-maker  that  they 
knew  nothing  about  them.    Later  on,  ab^at  February  10,  1911, 
ilr,  De  Cel'es,  in  eon^pany  with  a  constable  armed  with  a  search- 
warrant,  went  to  the  home  of  Shoemaker  and  there  foond  the  set 
of  Encvr.!or»edia  Britanniea  and  a  lot  of  elassware  which  he  iden- 
ti^ed  as  l-!'.nz:ng  to  the  plaintiff.     He  did  not  find  the  mis- 
cellaneous boc^  and  sheet  music,  nor  any  other  of  the  arti- 
cles.    Th<^y  were  E/>t  foond  anvwhere.    ilr.  De  Celles  took  awav 
the  bo-^ks,  but  left  the  glassware  where  he  found  it.    Aboot  a 
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week  or  ten  days  after  the  boxes  were  taken  to  the  grocery  com- 
pany's warehouse,  in  a  conversation  between  Casey  and  Shoe- 
maker overheard  by  one  of  the  witnesses  who  was  then  in  the 
employ  of  the  grocery  company,  the  statement  was  made  that 
De  Celles  was  indebted  to  the  company  about  $35,  that  the  books 
would  bring  about  $50,  and  that  they  (presumably  the  company) 
would  get  more  money  than  the  bill  amounted  to.  The  witness 
could  not  tell  who  made  the  statement.  Prior  to  this  time  some- 
one had  opened  the  box  containing  the  books  and  the  witness 
had  learned  what  its  contents  were.  This  is  a  summary  of  all 
the  evidence,  except  that  introduced  on  the  subject  of  value. 

It  will  be  noted  that  direct  personal  responsibility  for  the 
bringing  of  the  two  boxes  to  the  company's  warehouse  is  not 
fixed  upon  anyone.  Casey's  direction  to  the  drayman  was 
countermanded  by  Shoemaker  and  was  not  obeyed.  Since  a  part 
of  the  property  in  them  was  thereafter  found  in  Shoemaker's 
possession,  it  is  a  fair  inference  that  he  waj^  responsible.  Casey's 
only  connection  with  the  matter  was  his  direction  to  the  helper 
to  store  the  boxes  in  the  warehouse.  The  possession  thus  ac- 
[3]  quired  was  that  of  the  company  and  not  his,  and  though, 
since  dominion  over  the  property  inconsistent  with  the  ownership 
of  it  by  the  plaintiff,  was  thus  assumed  by  the  company  through 
his  instrumentality,  this  amounted  to  a  technical  conversion  of 
it  by  him  and  also  the  company,  if  he  was  acting  within  the 
scope  of  his  employment  (2  Cooley  on  Torts,  3d  ed.,  859  et  seq,; 
Tuttle  V.  Hardenberg,  15  Mont.  219,  38  Pac.  1070) ;  and  though 
[4]  the  statute  authorizes  the  imposition  of  punitive  damages 
in  cases  of  this  character  if  the  defendant  has  acted  maliciously, 
fraudulently  or  oppressively  either  in  taking  or  detaining  the 
property  in  controversy  (Rev.  Codes,  sec.  6047;  Bohm  v. 
Dunphy,  1  Mont.  333 ;  Shandy  v.  McDonald,  38  Mont.  393,  100 
Pac.  203;  1  Sedgwick  on  Damages,  sees.  373,  374),  there  is  noth- 
ing in  the  evidence  justifying  an  inference  of  malice,  fraud  or 
oppression  in  anything  Casey  did.  Apart  from  the  fact  that  he 
ordered  the  boxes  stored  after  they  reached  the  warehouse,  there 
is  nothing  to  connect  him  with  the  taking  or  the  subsequent  de- 
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totkoL  It  m  true  Oxt  he  iUi«d  to  Ifr.  De  CeOcs  mnd  the  pbiB- 
tf?  that  be  did  not  knov  anythi^  m  to  the  whonaboixtB  of  the 
k^rzes  at  the  time  the  inqoirj  was  made  of  him.  So  far  as  tte 
eridenee  dneloota  anything  to  the  contrary,  this  vas  tme.  Unit 
Shoemaker  snbaeqneiitlj  detemiizied  to  appropriate  tiie  articles 
to  his  own  ose  and  did  so  is  not  ic^^Tiisisteitt  with  tihe  want  of 
\xifjmUAze  of  the  fa.rt  by  Casey.  Nor  was  mere  knowled^  faf 
C9KJ  of  Shoemaker  s  sab&^qn^nt  miaeocdnct  sufficient  to  ren- 
der him  sobjeet  to  the  penalty  whidi  Shoemaker  properly  in- 
[5]  cnrred  thereby.  It  not  appearing  that  Casey  went  farther 
than  to  refuse  to  diml^  sneh  information  as  he  had,  assuming 
that  he  had  any,  that  Shoemaker  di<>iild  be  punished  furnished 
no  reason  why  Casey  should  slao.  TSedgwick  on  Damages,  see. 
^^.)  The  eridenee  was  soiSciect  to  justify  a  Tenliet  against 
Casey  for  the  ralae  of  the  ecmtents  of  the  box  containing  the 
books  and  also  for  a  nominal  amoont  tar  the  eoniFersion  of  the 
other  box. 

That  the  Terdict  was  excessiTe  because  giren  under  the  in- 
fluence of  passion  and  prejudice  of  the  juiy,  however,  is  clear. 
The  amount  to  be  awarded  in  this  class  of  eases  is  lodged 
in  the  discretion  of  the  jnry;  but  this  discretion  is  not  un- 
limited or  to  be  exercised  arbitrarily.  It  will  not  do  to  say 
that  the  jury  are  free  to  make  the  measure  of  punishment  what- 
ever they  choose,  without  any  just  or  reasonable  relation  to  the 
wrong  done.  No  definite  rule  can  be  declared  as  to  when  the 
court  should  interfere  and  when  it  should  not ;  yet  since  a  new 
trial  may  be  ordered  when  it  appears  that  the  jury  have  acted 
under  the  influence  of  passion  and  prejudice  (Bev.  Codes,  sec: 
[6]  6794) ,  it  follows  that  when  the  award  is  ao  large  that  it  can- 
not be  accounted  for  on  any  other  theory  and  is  wholly  out  of  pro- 
portion to  the  wrong  done  and  the  cause  of  it.  the  conclusi(xi  is 
irresistible  that  it  was  measured  by  the  passion  and  prejudice 
of  the  jury,  rather  than  by  an  estimate  made  in  the  exercise  of 
their  discretion,  and  it  becomes  the  duty  of  the  court  to  set  it 
aside.  So  far  as  a  general  rule  on  the  subject  can  be  stated,  this 
seems  to  be  the  one  recognized  by  the  courts.     (Sedgwick  on  Dam- 
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ages,  Bee.  388 ;  Saunders  v.  MtiUen,  66  Iowa,  728,  24  N.  W.  529 ; 
Texas  Land  and  Cattle  Co.  v.  Nations  (Tex.  Civ.),  63  S.  W. 
915 ;  Flanary  v.  Wood,  32  Tex.  Civ.  250,  73  S.  W.  1072 ;  Interna- 
iional  dk  O.  N.  R,  Co.  v.  Telephone  (&  Tel.  Co.,  69  Tex.  277,  5  Ahl 
St.  Rep.  45,  5  S.  W.  517;  McCwrthy  v.  Niskem,  22  Minn.  90; 
Buford  V.  Hopewell,  140  Ky.  666, 131  S.  W.  502.)  Applying  this 
[7]  rule  to  the  facts  of  this  case,  we  think  the  award  of  the  jury 
was  out  of  all  proportion  to  the  wrong  done,  even  upon  the  as- 
sumption that  Casey  was  guilty  of  such  misconduct  as  would  call 
for  punishment.  Notwithstanding  the  court  required  the  plaintiff 
to  accept  the  reduction  of  one-half  of  the  award,  the  reduced 
amount  is,  under  the  authorities  cited  supra,  still  out  of  all  pro- 
portion  to  the  extent  of  the  wrong  done. 

In  requiring  the  plaintiff  to  remit  what  it  deemed  the  excess, 
the  trial  court  evidently  was  of  the  opinion  that  the  award  of 
[8]  compensatory  damages  was  justified  by  the  evidence.  As 
we  view  it,  the  plaintiff  was  entitled  to  recover  from  Casey  some 
amount,  viz.,  the  value  of  the  contents  of  the  box  of  books  less 
the  value  of  the  Encyclopedia,  the  possession  of  which  plaintiff 
recovered  from  Shoemaker,  together  with  nominal  damages  for 
the  other  box.  But  the  gross  value  thus  recoverable  could  not 
exceed  the  value  alleged  in  the  complaint.  Excluding  the  En- 
cyclopedia, the  value  of  .all  the  articles  that  came  into  the  hands 
of  Casey,  so  far  as  it  was  shown,  is  alleged  to  be  the  following: 
ShcQt  music,  $15 ;  miscellaneous  books,  $18.  Add  to  this  amount 
a  nominal  sum  of  $1  for  the  conversion  of  the  second  box,  and 
adding  interest  from  the  date  of  the  conversion,  which  the  court 
properly  instructed  the  jury  they  might  allow  (Rev.  Codes,  sec. 
6071),  the  gross  sum  chargeable  to  him  could  not  exceed  $38. 
What  amount  the  jury  should  allow  for  the  detention  of  the 
Encyclopedia  was  not  submitted  to  nor  considered  by  them.  If 
it  be  assumed  that  the  jury  should  have  found  the  value  of  the 
Encyclopedia  and  included  it  in  their  verdict — and  this  they 
were  authorized  to  do,  as  we  shall  see  hereafter — ^the  amount  of 
the  verdict  still  cannot  be  accounted  for,  for  upon  the  undis- 
puted evidence  this  itself  was  of  the  value  of  at  least  $50.    It  is 
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r.c  of  ti^  Y.z.rjiy/i^lx  b*f  :re  tie  rrr-.fr^.ff  of  Ae  »cG3n- 
r.'X  €::t>J*d  v>  r*-?:T*r  tt*  TiZ^ie  cf  it.  the  law  bcEnf  Uiat 
ecriyi  n-^  rearer  h  arid  ako  its  r%l:ae.  Ae  icquol  ms 
f:^^  ain-i  ti-e  eaMe  wj«  «cr-=L:r:rd  uiiirr  iastncc-^ns  wkiA 
«:".L',riz^  the  jtirr  to  Sad  azad  pccara  a  verdict  for  all  tke 
artl'^^  all^^  to  hare  been  eocreited.  i::e!:idinz  tihe  EneyckK 
l^cla.  Wrile  H  icar  properlj  be  nid  that  tbe  Tcqneited 
iMtZTrrion  was  objt  :-ti-:  nar >.  in  that  it  wzcld  bave  permitted  tlie 
jiTj  to  Ttnrd  the  re^^oTerr  of  the  hookM  as  pro  taa<0  a  eomplete 
d^f^rote  to  plaintiff  s  aetion,  vhereaa  it  vaa  proper  to  eonsider 
it  cr^lj  in  mitization  of  damagei  \Wuisam  t.  Cofriimy  35  Neb. 
492;  Murphy  r.  Hobhs,  8  Colo.  17,  5  Pae.  637;  Oooley  on  Torts, 
p.  7%;  Mfrak's  Underbill  cm  Torts,  p.  97)  ,  those  sahmitled  by  tbe 
eoort  were  no  leas  so,  b^^-ause  they  allowed  tbe  jury  to  find  a 
rerdiet  for  the  fall  value  of  these  books  notwithstanding  plain* 
tiff  had  them  in  her  own  possession  at  the  time  tbe  action  was 
broaght  and  at  the  time  of  the  triaL 

Other  errors  are  as^izned  and  discussed  by  eoonseL  We  do 
not  find  prejudicial  error  in  any  of  them.  The  judgment  and 
order  are  reTersed  and  the  cause  is  remanded  for  a  new  triaL 

Reversed  mmd  remanded. 

Mb.  Justice  Hollowat  and  Ma.  Jusnca  Sannkb  eoncnr. 
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(Sabmitrted  Febniarj  10,  1914.    Deeided  Maieh  7,  1914.) 

[140  Pae.  000.] 

Fraud  —  Evidence  —  Sufficiency — Verdici — Court  may   Direct ^ 
When — Erroneous  Instruction. 

Fraud — Evidence— Sufficiency. 

1.  Evidence  in  an  action  for  danmges  for  fraud  <jharged  hj  plaintiff 
to  have  been  practiced  upon  him  in  the  sale  of  land,  the  defendant, 
acting  in  collusion  with  a  civil  engineer  who  had  been  employed  by 
plaintiff  to  survej  the  land,  falsely  representing  to  him  that  the  tract 
contained  a  much  larger  acreage  suitable  for  fruit  growing  than  was 
actually  embraced  in  it,  held  sufficient  to  sustain  a  finding  in  plaintiff's 
favor. 

Same — Verdict — Court  may  Direct,  When. 

2.  Where  the  facts  in  an  action  for  fraud  are  not  controverted  and 
furnish  the  basis  of  but  one  inference,  i.  0.,  that  the  defendant  ia 
guilty  of  the  fraud  alleged,  the  court  may  infer  the  fraud  as  a  matter 
of  law  and  direct  a  verdict  in  favor  of  plaintiff. 

Same — Erroneous  Instruction. 

3.  In  the  absence  of  active  participation  by  defendant  in  the  false 
representations  made  to  plaintiff  by  the  latter's  agent,  defendant  could 
not  have  been  held  accountable  even  though  he  had  knowledge  of  the 
agent's  wrongdoing;  hence  an  instruction  that  plaintiff  should  recover 
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Mr,  T.  C,  TTAff^r  aad  Jf.  F.  C.  Xvfs;  for 
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acittad  a  bnr:f ;  Jfr.  Im^lor  Mr^2&d  the  eaaie  opaHj. 


USL  CHIYF  JUSTICE  BBAXTLY  d^imcd  Oe  a^mon  of 

Aetlrm  tor  damafci  tar  fraud  pntticed  br  tlie  def cndaEla  upon 
tlKr  pla.Dtiff  in  the  lale  to  him  of  120  acres  of  land  shnate  in 
Baralij  eryantj.  Defcndanta  are  kosVand  and  wife.  The  fraad 
all^t?^  ^  that  defendants  knowingly  and  falsdj  represented  to 
the  pWsntiff  that  the  area  sold  to  him  included  stxtr-fire  to  ser- 
enty  aeres  of  bench  land,  whereas  it  included  only  thirty-five 
aeresi;  that  defendants  forther,  by  eollnsion  with  the  agents  of 
plaintiff,  suppressed  this  fact,  and  that  by  reason  of  the  fslse 
representations  so  made,  npon  which  he  relied,  and  by  reaaoa 
of  the  suppression  of  the  fact  by  defendants  by  ecdlosion  with 
plaintiff's  agents  whereby  he  was  prerented  from  discovering  the 
truth,  plaintiff  suffered  damage  in  the  sum  of  $2,550.  The  de- 
fendants, admitting  that  they  sold  the  land  to  the  plaintiff,  denied 
generally  all  the  other  allegations  of  the  complaint.  The  plain- 
tiff had  verdict  and  judgment  for  $2,000.  Defendants  have 
^>pealed  from  the  judgment  and  order  denying  their  motion  for 
a  new  trial.  They  allege  insuflSdency  of  the  evidence  to  justify 
the  verdict  and  error  in  the  instructions.    The  insufficiency  of 
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the  evidence  was  quefitioned  both  by  motion  for  nonsnit  and  on 
motion  for  a  new  trial,  and  error  is  assigned  upon  the  action  of 
the  court  on  both  motions.  Whether  we  consider  the  case  as  made 
by  plaintiff's  evidence  alone,  however,  or  the  whole  case  as  it  was 
submitted  to  the  jury,  we  think  the  verdict  should  not  be  dis- 
turbed. 

The  negotiations  for  the  purchase  of  the  land  were  opened  by 
[1]  the  plaintiff  in  November  of  the  year  1909.  Having  ascer- 
tained that  defendant  F.  H.  Reeser  owned  the  land,  plaintiff 
sought  him  out  at  his  place  of  business.  This  defendant  was  then 
engaged  in  conducting  a  real  estate  business  in  Hamilton,  Bavalli 
county,  and  had  been  so  engaged  for  two  years.  Plaintiff  made 
inquiry  of  him  as  to  the  character  and  price  of  the  land,  signify- 
ing a  wish  to  buy  it.  A  day  or  two  later  both  defendants  accom- 
panied the  plaintiff,  drove  to  the  land  to  permit  the  latter  to  make 
an  inspection  of  it.  Defendant  Julia  E.  Reeser  remained  in  the 
conveyance  and  took  no  part  in  the  inspection ;  nor  did  she  there- 
after take  part  in  the  negotiations.  The  inspection  was  confined 
exclusively  to  a  body  of  bench  land  on  an  elevation  of  from  fifty 
to  seventy  feet  above  the  general  level,  and  all  the  negotiations 
touching  bench  land  referred  exclusively  to  this.  At  that  time 
the  plaintiff,  being  without  experience  in  estimating  acreage,  in- 
quired what  area  there  was  of  bench  land  suitable  for  raising 
fruit.  Defendant  F.  H.  Reeser  (hereafter  designated  by  his  sur- 
name only)  said  that  there  were  from  sixty-nine  to  seventy  acres. 
The  price  demanded  was  $10,000.  Within  a  few  days  plaintiff 
saw  Reeser  again  and  told  him  that  he  would  take  the  land  at 
$9,000  if  Reeser  would  guarantee  that  there  were  sixty  acres  on 
the  bench.  Reeser  declined  to  make  the  guaranty  and  advised 
plaintiff  to  have  a  survey  made.  He  agreed,  however,  to  accept 
the  price  offered,  provided  it  should  be  paid  in  cash.  It  was  then 
agreed  that  should  the  negotiations  result  in  a  sale,  the  plaintiff 
should  pay  the  purchase  price  partly  in  cash,  and  the  balance  in 
deferred  payments,  the  last  to  be  made  on  or  before  May  1, 1910. 
Thereupon  plaintiff  employed  one  Hawkins,  a  professional  engi- 
neer,  to  make  a  survey  to  ascertain  definitely  the  area  of  bench 
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bmd,  and  arranged  to  liare  Hawkins  rqMMl  flie  Tcsolt  to  Imn  in 
New  York,  the  place  of  his  residence.  He  deposited  $100  in  the 
ViaA  National  Bank  at  Hamilton,  together  with  a  written  option 
from  Beeser,  with  instmctions  to  the  bank  to  pay  the  money  Xo 
Becser  and  forward  the  option  to  himself  in  ease  Hawkins'  %%mt- 
Yejf  of  the  result  of  which  the  latter  waa  to  inform  the  hank,  <U8- 
eloaed  that  the  area  of  bench  land  was  approximately  nxty-eight 
acres.  Plaintiff  then  returned  to  New  Yoik  after  instructing 
his  attorney  at  Hamilton  to  prepare  the  eontract  of  sale  for  signar- 
ture  by  defendants  in  ease  he  secured  the  option,  and  finallj 
determined  to  exercise  it  by  purchasing  the  property.  Hawkins 
was  to  forward  to  plaintiff,  with  his  report,  a  blue-print  map  of 
his  survey,  showing  the  area  of  the  beneh.  Thereafter  and  prior 
to  the  execution  of  the  ocmtract  of  sale  the  following  correspond- 
ence passed  between  the  plaintiff  and  Hawkins  and  Beeser : 

''Hamilton,  Mont.,  Dec.  23,  1909. 
Mr.  J.  Edwin  Shoudy, 

27  Williams  St.,  New  York: 
Dear  Sir:  I  have  completed  the  snrvey  of  the  land  that  yoa 
wish  to  buy  from  Mr.  Beeser,  and  reported  to  the  First  National 
Bank  that  it  was  all  that  you  wished,  and  I  told  them  to  pay  over 
the  $500.  (This  amount  was  $100.)  It  took  me  longer  than  I 
expected  to  complete  the  job  and  it  will  cost  you  a  little  more 
than  I  thought  it  would  at  first.  I  am  enclosing  my  bill  for  the 
remainder.  Yours  very  truly, 

"O.  J.  Hawkins." 

"Hamilton,  Mont.,  Jany. ,  1910. 

"Mr.  J.  B.  Shoudy, 
"27  Williams  St. 
"My  Dear  Shoudy:  Tour  letter  of  Dec.  30th,  1909,  at  hand. 
Mr.  Hawkins  told  the  bank  and  also  me  that  there  were  over  70 
acres  in  the  bench  and  I  asked  him  to  advise  you,  which  he  said  he 
would.  iTours  truly, 

"F.  H.  Bebskb." 


it 
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''Hamilton,  Montana,  Jan.  12th,  1910. 
**  Edwin  Shoudy, 
''New  York  City. 
"Sir:  I  received  your  telegram  and  was  sorry  to  learn  that 
you  didn't  receive  blue-prints,  and  tracing.    I  am  inking  in  the 
detail  and  sending  that  to  you.     If  you  just  want  65  acres  of 
orchard  land  I  would  advise  you  to  buy,  because  that  is  one  of 
the  prettiest  benches  that  there  is  in  the  valley.    I  am  sorry 
that  I  have  kept  you  waiting  unknowingly  so  long.    I  trust  that 
you  heard  from  the  abstract  company.    It  won't  be  necessary 
to  make  another  survey  to  get  your  title  examined.    Hoping 
this  is  satisfactory.  Truly  yours, 

"0.  J.  Hawkins." 

On  January  21  defendant  Eeeser  wrote  plaintiff  as  follows: 
"I  have  just  returned  from  St.  Paul  •  •  •  .  It  would 
have  been  better  had  you  looked  into  these  matters  when  you 
were  here.  Mr.  Hawkins  told  me  that  you  wanted  him  to  find  out 
if  there  was  more  than  70  acres  in  the  bench  and  he  said  when 
he  found  there  was  he  stopped  chaining." 

The  letter  by  Beeser  under  date  of  January was  appar- 
ently in  reply  to  the  following,  written  by  plaintiff  about  De- 
cember 1, 1909. 

"Mr.  P.  H.  Eeeser, 
"Hamilton,  Mont. 
"My  dear  Mr.  Beeser:  I  have  received  the  option  forwarded 
to  me  by  the  First  National  Bank  but  have  not  yet  received  a 
report  from  Mr.  Hawkins.  If  he  reports  approximately  68  acres 
in  the  tract  of  which  we  spoke  I  shall  almost  certainly  exercise 
my  option.  Yours  very  truly, 

"  J.  E.  Shoudy." 

On  January  24  Hawkins  telegraphed  plaintiff : 

<<m    T^j    •     -r  ax.     J  "Hamiltou,  Jan.  24,  1910. 

'  *  To  Edwin  J.  Shoudy,  ^  ' 

"No.  27  Williams  St.,  New  York  City. 

"There  is  at  least  65  acres  in  the  upper  bench. 

"0.  J.  Hawkins." 

Hawkins  did  not  furnish  the  map.  Belying  upon  the  informa- 
tion received  from  him  as  to  the  result  of  the  survey,  however, 
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tbe  plaintiff  detemmied  to  exercise  the  option,  and  then 
attoroej  prepared  the  eoDtract  of  aale  in  aeeordance  wit 
Btructiona  alread;  given.  This  waa  executed  and  deli' 
Febrnar;  ].  It  provided  for  the  payment  of  $9,000,  i 
$2,100,  inclading  the  $100  paid  for  the  option,  was 
$3,000  to  be  paid  on  or  before  March  IS,  and  $3,900  on  i 
Ua;  1,  both  of  these  soms  to  bear  interest  from  the  da: 
contract  at  the  rate  of  ten  per  eeot  per  antmm.  The  for 
veyance  was  deposited  in  the  Fint  National  Bank,  ir 
deferred  payments  were  to  be  made,  to  be  delivered  to 
upon  the  deposit  by  him  of  the  last  payment  The  p 
were  duly  nude  and  the  conveyance  delivered  od  May 
Thongh  the  plaintiff  took  immediate  poaseaaion,  he  did 
cover  any  discrepancy  in  the  area  of  the  bench  until  a 
middle  of  Jnne.  This  he  did  by  mesiu  of  a  survey  whie 
made  by  one  Oertli,  a  professional  engineer  of  experie 
county  sorveyor  of  Ravalli  connty.  He  then  ascertaii 
the  area  of  bench  land  did  not  exceed  tbirty-Sve  acre 
engineer  testified  it  would  be  impossible  for  a  surreyoi 
sixty-five  acres  on  the  bench  nnless  he  made  a  mistake,  i 
he  could  not  do  tiiis  "through  bis  eye  or  instroment." 
than  the  high  bench  there  was  no  land  of  that  characte 
tbe  area  sold  to  plaintiff.  Defendant  Reeser  had  bought 
from  one  Cooper  in  February,  1909,  Prior  to  that  tim( 
had  listed  it  with  Beeser  for  sale;  when  he  did  this 
Beeser  that  there  were  about  forty  acres  of  bench  land, 
called  as  a  witness  for  plaintiff,  testifif'd  that  in  accorda: 
the  request  from  plaintiff,  he  saw  Hawkins  and  asked 
make  his  report.  He  stated  that  he  had  been  informed  I 
tiff  before  he  went  to  New  York  that  the  latter  had  arrani 
Hawkins  to  make  the  survey,  but  did  not  know  when  ] 
made  it. 

The  foregoing  is  the  substance  of  the  evidence  introd 
the  plaintiff.  Tbe  defendants  both  testified  in  their  owi 
Beeser  corroborated  the  statements  of  tbe  plaintiff  ai 
course  of  tbe  negotiations  resulting  in  the  sale.     He  i 
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deny,  however,  that  he  represented  to  the  plaintiff  that  there 
were  sixty-nine  or  seventy  acres  in  the  bench  land,  or  that  he  knew 
that  Hawkins'  statement  to  the  plaintiff  was  not  true.  He  did 
not  remember  the  statement  made  to  him  by  Cooper  but  he  did 
not  deny  that  it  was  made  or  that  it  was  true.  He  denied  that  he 
had  any  knowledge  of  the  survey  by  Hawkins  or  had  any  com- 
munication with  him  other  than  when  he  communicated  with  him 
upon  request  of  plaintiff  in  order  to  hasten  the  report  of  the  sur- 
vey, or  as  to  the  character  of  the  report  the  latter  was  to  make  to 
the  plaintiff,  except  such  as  he  ascertained  from  Hawkins  at  that 
time.  He  denied  that  he  had  induced  or  attempted  to  induce 
Hawkins  to  make  a  false  report.  The  defendant  Julia  E.  Beeser 
stated  that  she  knew  Hawkins  but  had  never  suggested  to  him 
to  make  a  false  report  to  the  plaintiff.  Incidentally  the  fact 
was  elicited  from  her  that  Hawkins  had  at  various  times  been 
employed  by  her  husband  to  make  maps  for  him  in  connection 
with  his  real  estate  transactions.  One  Blakeslee,  an  engineer 
called  by  the  defendants,  testified  that  he  had  made  a  survey  for 
the  defendants  in  June,  1910,  and  found  69.04  acres  of  what  he 
clawed  as  bench  land  in  the  entire  tract,  but  only  43.03  in  the 
upper  bench.  Hawkins  was  not  called  as  a  witness ;  nor  was  his 
deposition  offered,  though  the  place  of  his  residence  was  known 
to  defendants.  It  does  not  appear  from  the  testimony  of  any 
witness  why  Blakeslee  was  employed  to  make  the  survey  at  that 
time,  unless  it  be  explained  by  the  fact  that  about  the  time  the 
survey  was  made,  the  plaintiff  discovered  the  discrepancy  in  the 
area  of  bench  land  and  thereupon  negotiations  were  entered  into 
between  him  and  Reeser  with  a  view  of  adjusting  the  controversy 
arising  out  of  it.  These  negotiations  were  pending  until  a  short 
time  prior  to  the  beginning  of  this  action. 

It  will  be  noted  that  the  testimony  introduced  by  the  defend- 
ants does  not  seriously  controvert  the  case  as  made  by  the  plain- 
tiff, or  tend  to  rebut  or  destroy  the  inferences  to  be  drawn  from 
the  facts  and  circumstances  established  by  it.  The  uncontro- 
verted  facts,  with  the  legitimate  inferences  therefrom,  are :  That 
plaintiff  desired  to  purchase  the  land  because  it  included  the 
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be£dk  «tS>^^  ^  dtKKd  e^^^laZj  Kdlcd  for  fnft  srvwis^;  1^2: 
ke  did  Dc^  e2L?e  v>  puTr±me  "s^^a^  tbcarem  ra  appraxiBUEle]T 
Kxtj-eizit  fte?»s:  ^hat  ke  w  n-^t  a  j^iffc  of  acruec^  w^kk 
B0t!t0!r  knev;  tii&t  R&^ser  repres^ited  to  kia  tkat  tbe  am  of 
ti^  besth  vas  sixtj-nine  or  »FT^rty  acres :  tiat  Bmbo'  kz>rv  ihst 
iLlM  vaa  not  troe;  that  he  knev  that  the  plain tifL  in  oider  to 
izJorm  hiirt^lL,  kad  eznpl:  jed  HavkinB  to  make  a  sarrey :  that 
he  knev  that  plzlnllfL  heliLg  aboot  to  retam  to  New  Tuk,  was 
dependent  upon  the  integrity  and  loyalty  of  Havkins;   Ihmt 
Havkina'  report  vas  false,  and,  knowing  that  the  sale  vxmld  not 
be  eonsun^mat'ed  if  plaintiff  was  informed  of  the  diserepancy  in 
aereage,  Beeser  told  Hawkins,  as  stated  in  his  letter  writtoi  in 
January,  1910,  to  report  that  there  were  seventy  acres  when  in 
tmth  there  were  not  more  than  half  that  nomber;  and  that  he 
knew  when  he  signed  the  contraet  and  afterward  when  he  ae- 
eepted  plaintiff  *8  money,  that  he  was  doing  it  npon  the  baas  of 
false  information  famished  by  Hawkins,  or  his  eoneealmoit  of 
the  tmth,  whereas  if  Hawkins  had  made  an  honest  report,  plain- 
tiff would  not  have  taken  and  paid  for  the  option,  or  thereafter 
eoasummated  the  purchase.    When  we  read  together  Hawkins' 
letters  and  telegram  to  the  plaintiff,  the  eonclusion  beeomes 
irresistible  not  only  that  he  deliberately  betrayed  his  nnsospeet- 
ing  employer,  but  also  that  he  had  a  purpose  in  doing  so.    Hesi- 
tating at  first  to  make  a  false  statement  as  to  the  result  of  his 
work,  though  advising  the  purchase,  he  gave  no  definite  informa- 
tion, thus  indicating  an  indisposition  to  betray  his  employer. 
Finally  in  the  telegram  of  Januaiy  24 — the  only  communication 
making  a  definite  statement — ^he  deliberately  made  the  false  re- 
port: ^' There  is  at  least  65  acres  in  the  upper  bench."    Why  did 
he  encourage  the  plaintiff  to  make  the  purchase?    Why  did  he 
refrain  from  telling  the  truth  as  he  knew  it  at  the  beginning? 
Why  did  he  finally  make  a  deliberately  false  statement  as  to  tiie 
*  number  of  acres  in  the  bench?    There  can  be  but  one  explana- 
tion, viz.,  that  in  some  way  he  became  interested  in  having  the 
sale  consummated;  for  it  cannot  be  conceived  that  the  average 
man   will  make   a  deliberately   false   statement   unless   he   is 
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prompted  to  do  so  by  some  motive.  Whether  he  received  a  con- 
sideration for  betraying  the  plaintiff  does  not  appear.  Hia 
conduct  may  be  explained  by  his  friendly  relation  with  Reeser 
growing  out  of  his  former  employment  in  a  professional  way  by 
the  latter.  But  what  his  inducement  was  is  not  important  to  in- 
quire. So  far  as  he  is  concerned,  it  is  sufficient  that  he  not  only 
suppressed  the  truth,  but  made  a  misrepresentation  of  the  fact 
which  he  had  been  employed  to  ascertain  and  communicate. 
That  Beeser  was  in  collusion  with  Hawkins  js  a  legitimate  infer- 
ence from  the  fact  that,  knowing  that  Hawkins'  communication 
to  the  bank  was  false  and  that  he  intended  to  make  the  same 
report  to  the  plaintiff,  Reeser  nevertheless  told  him  to  make  it. 
The  letters  written  by  Reeser  to  plaintiff — particularly  the  one 
without  date,  evidently  written  in  reply  to  inquiries  by  plain- 
tiff— do  not  furnish  the  basis  for  any  other  inference,  unless  it 
be  that  Reeser,  though  he  knew  that  Hawkins'  statement  as  to 
the  acreage  was  false,  made  use  of  it  to  lead  plaintiff  to  take  up 
the  option  and  finally  make  the  purchase.  The  result  is  the 
same  whether  we  indulge  the  one  inference  or  the  other ;  for  the 
fact  is  established  that  even  if  Reeser  was  not  in  collusion  with 
Hawkins,  he  told  Hawkins  to  forward  information  which  he  as 
well  as  Hawkins  knew  to  be  false.  Whether  we  regard  this  com- 
munication as  a  deliberate  misrepresentation  or  suppression  of  a 
fact  that  he  was  under  the  circumstances  bound  to  disclose,  he 
practiced  a  palpable  fraud  upon  the  plaintiff.  (Rev.  Codes, 
sec.  4978;  Power  &  Bro.  v.  Turner,  37  Mont.  521,  97  Pac.  950.) 
Since  the  plaintiff  had  employed  Hawkins  to  make  the  survey 
in  order  to  gain  the  information  he  desired,  defendant  might 
have  remained  silent  with  perfect  safety.  Nothing  else  appear- 
ing, he  was  not  called  on  to  make  any  disclosure  whatever. 
[2]  While  ** actual  fraud  is  always  a  question  of  fact"  (Rev. 
Codes,  sec.  4980),  and  while  it  is  usually  the  province  of  the  jury 
to  draw  the  proper  inferences  from  the  facts  and  circumstances 
proven,  under  the  evidence  as  presented  here  the  court  might 
properly  have  assumed  the  guilt  of  Reeser  as  a  matter  of  law  and 
submitted  to  the  jury  the  question  of  damages  only ;  for  it  dis- 
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dowt  WTtboot  nlvtaiitiil  amflict  iH  the  demorta  uieaMi 
nuke  a  etae  of  fraud,  vig.:  (I)  That  defendant  made  a 
■entation  iDtending  that  plaintiff  should  met  apm  it;  (2)  i 
waa  falie;  (3)  that  plaintiff  beliered  and  relied  oo  it 
(4)  that  be  acted  apon  it  to  faia  damage  (Power  A  Bro.  t. 
««r,  niprtt) ;  and  this  is  tnie  whether  we  indulge  the  inft 
thst  Beeaer  was  in  coUnsion  with  Hawkins  or  not.  Whei 
facts  are  not  eontrorerted  and  fnmish  the  faasia  for  ba 
one  inference — ^tfaat,  the  defendant  is  gnilty  of  the  (ran 
leged — the  conrt  may  infer  the  fraud  aa  a  matter  of  lai 
direct  a  verdict  aa  in  any  other  case.  {Fntii  Ditpatck  ^ 
BuMto,  125  Mich.  306,  84  N.  W.  308;  B^noldt  t.  Muitc 
Minn.  380,  98  K.  W.  187;  Bender  t.  Kinffmam,  62  Neb. 
87N.  W.  142;20Cyc.  123.) 

The  coDteDtion  that  the  evidence  is  insoffieiait  to  esb 
frand  is  therefore  wholly  witbont  merit. 

The  court  submitted  the  case  to  the  jury  on  the  theory 
the  fraud  which  the  evidence  tended  to  establish  was  the  i 
of  a  conspiracy  between  Hawkins  and  Reeser,  whereby  they 
pressed  the  information  which  the  plaintiff  employed  Hai 
to  procure  for  him.  As  we  have  seen,  the  evidence  was  snffl 
to  warrant  a  recovery  either  on  this  theory  or  upon  the  tl 
that  Beeser  voluntarily  confirmed  Hawkins'  false  statemenl 
then  availed  himself  of  the  result.  The  instructions  were 
rectly  formulated  on  the  theory  adopted,  except  in 
[3]  paragraph  in  which  the  jury  were  told,  in  substance,  tba 
plaintiff  would  be  entitled  to  recover  if  it  was  established 
preponderance  of  the  evidence  that  the  facte  as  to  the  ar 
bench  land  bad  been  suppressed  by  Hawkins  and  this  had 
done  "through  collusion  or  knowledge  of  the  defendants." 
waa  clearly  erroneous;  for,  as  has  already  been  said,  if  R 
had  taken  no  part  in  misleading  the  plaintiff,  he  could  not 
been  held  accountable  for  Hawkins'  misconduct  even  thon$ 
had  knowledge  of  it.  Hawkins  was  the  agent  of  the  pla 
and  hia  fidelity  to  his  employer  was  of  no  concern  to  B< 
Since,  however,  the  evidence  conclusively  establishes  his  i 
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cipation  in  Hawkins'  wrongdoing,  the  error  in  the  instruction 
could  not  have  wrought  prejudice. 

Under  the  evidence,  defendant  Julia  K.  Reeser  did  not  parti- 
cipate in  the  negotiations,  nor  did  she  take  any  part  in  the  trans^ 
action  further  than  to  join  in  the  execution  of  the  contract  of 
sale  and  the  formal  conveyance.  She  has,  however,  made  joint 
cause  with  her  husband  throughout,  and  no  suggestion  has  been 
made  in  her  behalf  that  the  judgment  ought  not  to  be  allowed  to 
stand  as  to  her.  We  have,  therefore,  not  felt  required  to  notice 
this  feature  of  the  case  or  to  grant  her  relief  which  she  does  not 
demand. 

The  judgment  and  order  are  affirmed. 

AfflfTned^ 

Ms.  Justice  HoiiLowAY  and  Mr.  Justice  Sanneb  concur. 


On  Motion  fob  Bwheartnq. 

(Submitted  March  30,  1914.     Decided  April  22,  1914.) 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court 

In  a  petition  for  a  rehearing  in  this  case,  counsel  for  defend- 
ants call  attention  to  the  fact  that  in  the  opinion  of  the  court  it 
is  erroneously  stated  that  the  Blakeslee  survey  was  made  in  June, 
1910,  whereas  it  is  shown  by  the  record  to  have  been  made  in 
June,  1912.  We  are  glad  to  make  the  correction  and  also  to 
eliminate  from  the  opinion  any  possible  inference  unfavorable  to 
the  defendants,  based  upon  the  fact  that  the  survey  was  made  at 
the  time  stated.  We  think  it  apparent,  however,  that  the  com- 
ment made  in  this  connection  sufiSciently  indicates  that  the  court 
did  not  deem  the  date  of  the  survey  or  the  fact  that  it  had  been 
made,  as  of  special  import.  We  are  also  glad  to  correct  another 
erroneous  statement  made  in  the  opinion  to  which  our  attention 
is  called.  In  the  same  connection  it  is  stated:  ''Hawkins  was 
not  called  as  witness ;  nor  was  his  deposition  offered,  though  the 
place  of  his  residence  was  known  to  defendants.''    Defendant 
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LYON,   Respondent,   v.   UNITED    STATES   FIDELITY   ft 

GUARANTY  CO.,  Appellant. 

(No.  3,356.) 
(Submitted  February  14,  1914.    Decided  Mardi  8,  1914.) 

[140  Pac  88.] 

Receivers — Wrongful  Appointment — Action  on  Bond — Pleading 
and  Proof — Judgment — Estoppel — Damages — Evidence, 

Beeeivers — ^Wrongful  Appointment — Action  on  Bond — Pleading  and  Proof. 

1.  Held,  that  to  warrant  recovery  on  a  bond  given  pursuant  to  section 
6701,  Beviaed  Codes,  in  a  suit  in  which  the  appointment  of  a  receiver 
was  asked  to  take  charge  of  the  personal  property  of  an  alleged  part- 
nership, plaintiff  was  not  required  to  allege  and  prove  a  specific  adjudi- 
cation in  the  primary  suit  that  the  appointment  of  the  receiver  was 
procured  wrongfully,  maliciously  or  without  sufficient  cause,  or  that  the 
receivership  was  formally  vacated  in  response  to  a  motion  to  that  effect ; 
held,  further,  that  such  adjudication  may  be  implied  from  the  final 
decree  adjudging  the  ownership  of  the  property  in  the  defendant, — 
plaintiff  in  the  action  on  the  bond. 

Same — Nature  of  Bemedy. 

2.  Beoeivership  is  an  extraordinary  remedy  of  ancillary  character,  the 
chief  reason  for  its  allowance  being  to  husband  the  property  in  litiga- 
tion for  the  benefit  of  the  person  who  may  ultimately  be  found  entitled 
thereto. 

[Ab  to  when  the  appointment  of  a  receiver  is  proper,  see  notes  in 
64  Am.  Dec.  482;  72  Am.  St.  Bep.  29.  As  to  appointment  of  receiver 
before  suit  is  instituted,  see  note  in  Ann.  Gas.  1912B,  236.] 

Same — Scope  of  Order. 

3.  The  appointment  of,  or  refusal  to  appoint,  a  receiver  pending  de- 
termination of  an  action,  does  not  conclude  either  of  the  parties  mpoA 
the  ultimate  question  involved. 

Judgments— What  Matters  Concluded  by. 

4.  As  between  the  parties  to  an  action,  the  judgment  is  an  adjudica- 
tion, not  merely  of  the  conclusions  expressed,  but  of  everything  neoee- 
sarily  included  in  them. 

Appeal  and  Error — Appellant  may  not  Complain,  When. 

5.  Of  an  error  against  respondent,  appellant  may  not  complain. 

Beeeivers — Action  on  Bond — Estoppel. 

6.  Plaintiff  was  not  estopped  to  question  the  propriety  of  the  appoint- 
ment of  a  receiver,  by  his  failure  to  appeal  from  an  order  refusing  to 
vacate  the  receivership. 

Same — Pleadings — Estoppel. 

7.  Where  plaintiff  alleged  the  value  of  partnership  property  involved 
in  an  action  in  which  he  asked  for  the  appointment  of  a  receiver,  to  be 
of  the  value  of  $4,000,  and  defendant  denied  that  it  was  worth  more 
than  $1,500,  the  latter  was  not  estopped  to  assert,  in  an  action  on  the 
receiver's  bond,  that  the  property  was  of  a  greater  value  than  that 
claimed  by  him  in  the  first  action. 

Same — Damages — Evidence — Loss  of  Property. 

8.  Evidence  of  the  value  of  personal  property  either  lost  or  destroyed 
while  in  charge  of  a  receiver  was  properly  admitted  as  an  element  of 
the  damages  flowing  from  the  wrongful  procurement  of  his  appointments 


692      Lyon  v.  Unitbd  States  Fidelitt  etc.  C5o.     [Mar.  T.  14 

Appeal  from  District  Court,  Jefferson  County;  J.  B.  Paindex- 
ter,  Judge. 

Action  by  John  W.  Lyon  against  the  United  States  Fidelity 
&  Guaranty  Company.  Judgment  for  plaintiff.  Defendant 
appeals  from  it  and  an  order  denying  it  a  new  trial.    Affirmed. 

Messrs,  Chinn,  Rasch  dk  Hall,  for  Appellant,  submitted  a  brief ; 
Mr.  E.  M.  HaU  argued  the  cause  orally. 

The  bond  provided  for  in  section  6701,  Revised  Codes,  is 
merely  to  indemnify  the  defendant  for  damages  sustained  dur- 
ing the  time  a  receiver  has  possession,  whose  appointment  was 
procured  wrongfully,  maliciously  or  without  sufficient  cause,  and 
defendant  is  entitled  to  such  damages  only  when  he  has  by 
proper  motion  and  showing  in  the  court  appointing  a  receiver 
had  such  appointment  vacated  on  such  grounds,  or  has  on  appeal 
from  an  order  refusing  to  vacate  the  appointment  reversed  the 
lower  court.  (See  Pagett  v.  Brooks,  140  Ala.  257,  37  South. 
263.) 

For  a  full  and  clear  discussion  of  the  difference  between  the 
terms  "removal,"  ''discharge"  and  "vacate"  as  used  in  con- 
nection with  receivers,  see  Alderson  on  Receivers,  sees.  635  and 
639. 

The  fact  that  the  final  decision  in  the  original  action  was  in 
favor  of  the  defendant  therein  did  not  determine  that  the  ap- 
pointment of  the  receiver  in  said  action  was  procured  wrong- 
fully, maliciously  or  without  sufficient  cause.  {Pagett  v.  Brooks, 
above;  Ferguson  v.  Dent,  46  Fed.  88.) 

In  Post  V.  Dorr,  4  Edw.  Ch.  (N.  Y.)  425  (412),  the  court 
said:  "Submitting  to  the  appointment  of  a  receiver  by  those  who 
are  before  the  court  and  had  a  right  to  object  and  who  could 
have  appealed  from  the  order,  if  dissatisfied  with  it,  but  did  not, 
is  such  an  acquiescence  in  the  order  as  renders  it  the  law  of  the 
case  with  respect  to  the  right  to  have  a  receiver."  The  appoint- 
ment of  a  receiver  cannot  be  assailed  collaterally.  {Greeley  v. 
Provident  Savings  Bank,  103  Mo.  212,  15  S.  W.  429 ;  Neeves  v. 
Boos,  86  Wis.  313,  56  N.  W.  909.)     In  State  v.  Shelton,  238  Mo. 
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281,  142  S.  W.  417,  the  court  said:  *'In  the  third  place,  the  ap- 
pointment of  a  receiver  may  not  be  assailed  collaterally.  Unre- 
voked by  motion  below  or  by  appeal,  as  here,  that  appointment 
must  stand  as  against  a  collateral  attack.  (Thompson  v.  Oreeley, 
107  Mo.  577,  17  S.  W.  962;  State  v.  Foster,  225  Mo.  171,  125 
S.  W.  184."  See,  also,  Zieverink  v.  Kemper,  50  Ohio  St.  208, 
34  N.  E.  250;  Campbell  v.  H.  B.  Claflin  Co.,  135  Ala.  527,  33 
South.  275;  Coverdill  v.  Seymour  (Tex.  Civ.  App.),  56  S.  W.  221, 
94  Tex.  1,  57  S.  W.  37.)  As  to  what  is  a  collateral  attack  is  fully 
discussed  in  Burke  v.  Interstate  S.  dk  L.  Assn.,  25  Mont.  315, 
87  Am.  St.  Rep.  416,  64  Pac.  879.  An  appeal  from  an  order 
appointing  a  receiver  is  a  direct  attack.  (Marshall  v.*  Mats&n, 
171  Ind.  238,  86  N.  E.  339.)  Joslin  v.  WUliams,  76  Neb.  594, 
107  N.  W.  837,  affirmed  on  rehearing  in  112  N.  W.  343,  clearly 
shows  that  in  order  to  maintain  an  action  on  such  a  bond  as  this, 
it  must  first  be  judicially  determined,  in  the  manner  provided 
by  law,  in  the  original  action  that  the  receiver  was  wrongfully 
appointed.  In  Thorntov^Thomas  Mercantile  Co.  v.  Bretherton, 
32  Mont.  80,  80  Pac.  10,  the  appointment  of  a  receiver  was  first 
vacated  in  a  manner  provided  by  law  in  the  original  action  be- 
fore an  action  was  started  against  the  plaintiff  and  his  surety 
on  the  undertaking.  (See,  also,  Sullivan  Timber  Co.  v.  Black, 
159  Ala.  570,  48  South.  870.) 

The  order  refusing  to  vacate  the  appointment  of  the  receiver, 
being  an  appealable  order,  was,  in  effect,  a  final  judgment  on  the 
merits,  so  far  as  the  question  of  the  appointment  of  the  receiver 
was  concerned.  (In  re  Dougherty,  34  Mont.  336,  86  Pac.  38; 
Lake  v.  Bonynge,  161  Cal.  120,  118  Pac.  535;  Rodgers  v.  City 
of  Ottawa,  83  Kan.  176,  109  Pac.  765 ;  26  Cyc  1223-1225.)  The 
motion  for  the  order  to  vacate  the  appointment  and  such  order 
refusing  to  vacate  must  be  construed  to  cover  all  matters  that 
might  have  been  litigated  on  such  hearing,  and  defendant  was 
required  to  present  all  grounds  he  had  in  support  of  such  mo- 
tion. (23  Cyc.  1223-1225;  Moore  v.  Homer,  146  Ind.  287,  45 
N.  E.  341;  Leaverton  v.  Albert,  116  Md.  252,  36  L.  E.  A.  (n.  s.) 
990,  81  Atl.  601 ;  Hope  v.  ShevUl,  137  App.  Div.  86,  122  N.  T. 

48  Mont— «8 
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Sapp.  127;  feiZ«M  ¥.  M^I'mty.  152  F«L  405.  61  C.  C.  A.  531; 
I»  re  £Mwi«//'«  r»f«<<.  156  C*l-  2*>.  10*  Pat  4«,i  TV 
coRtj  can  plead  a  j-dznirz^t  in  farcr  of  its  priodpaL  ref  ' 
to  Tacate  the  >ppo:Dtiii*^Et  cf  a  rec^iTtr.  aa  a  bar  or  tsU 
altboTigh  the  mntj  «a  not  a  party  to  tlie  action  in  whieb 
j'idgmect  was  nndemL  '23  Cye.  127s.  1527:  32  Cre. 
Lmmb  T.  W«JU«NfH«ier,  144  Cal-  91.  103  Am.  SL  Bep.  66.  77 
765;  flr«rfiu  T.  C«m>a.  131  Iowa.  170.  105  N.  W.  653;  St. 
Co$te,  36  Xo.  437,  88  Am.  Dee.  143;  8o»<untknl  t.  Teiaf  < 
mntte  eU.  Co^  23  Tex.  Cn.  App.  436,  56  S.  W.  143.)  S« 
6702.  Berised  Codea,  requires  the  re«eiver  to  give  a  bond  fc 
faithfnl  tlischaree  of  his  doties ;  therefore,  if  be  did  not  pro 
care  for  the  property  taken  into  hia  p(wc»iri<«i.  or  lost  part 
or  failtrd  to  retom  tt  opon  the  order  of  the  eoort.  then  tb 
fei.dant  must  look  to  the  receiver  and  his  soret;  for  his  dai 
for  soefa  aeti,  and  not  to  the  plaintiff  and  bis  surety  oo  the  n 
taking  given  at  the  time  the  receiver  was  appointed.  (Hi{ 
Bcceivers,  sec.  270;  Kaiaer  r.  Kellar,  21  Iowa,  95;  Robin* 
ArkanMOM  Loan  &  TmA  Co.,  74  Ark.  292,  85  a  W.  413;  C 
dSl  T.  Sevmowr,  94  Tex.  1,  57  S.  W.  37.) 

Ur.  Ike  E.  0.  Pace,  for  Respondent,  submitted  a  brief, 
argued  the  cause  onlly. 

The  judgment  against  the  original  plaintiff  is  binding 
the  surety,  the  appellant  here ;  and  the  snrety  is  precluded 
questioning  its  merits,  though  the  original  plaintiff  defai 
(2  Black  on  Jadgments,  sec.  587.)  The  failure  of  the  \ 
tiff  to  prosecute  his  suit  is  a  virtual  admission  by  him 
he  had  no  adequate  cause  of  action.  (Murfree  on  01 
Bonds,  sec.  397.)  The  judgment  being  based  upon  a  del 
the  entire  issue  must  have  been  found  for  the  defen 
which  necessarily  precludes  the  rightful  appointment  of 
ceiver.  Resort  may  be  had  to  the  pleadings  to  determine 
was  decided.  {National  Foundry  &  Pipe  Works  v.  Oconto 
W.  S.  Co.,  183  U.  S.  216,  46  L.  Ed.  157,  22  Sup.  Ct.  Rep. 
Harper  v.  Keys,  43  Ind.  220.)     In  construing  the  judgms 
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the  court  in  which  the  property  is  declared  to  belong  to  the  plain- 
tilBF,  a  reference  to  the  pleadings  or  the  record  is  conclusive  that 
the  receiver  was  procured  wrongfully  or  without  sufficient  cause. 
(Texas  Sa/vings-Loan  Assn.  v.  Banker,  26  Tex.  Civ.  App.  107, 
61  S.  W.  724.)  The  dismissal  of  a  suit  for  want  of  prosecution 
amounts  to  a  determination  that  the  temporary  injunction  is- 
sued in  the  course  of  it  was  improperly  granted  and  the  same  is 
thereby  set  aside  and  discharged.  (Hilliard  on  Injunctions, 
sec.  65;  Bowling  v.  Polack,  18  Cal.  625.)  The  abandonment  of 
the  suit  by  the  plaintiff  procuring  the  appointment  of  a  receiver 
or  an  injunction  order  is  alone  sufficient  ground  for  an  action 
upon  a  bond  for  the  wrongful  procurement  of  the  receiver  or 
injunction  order.  (Barthe  v.  Citr/  of  New  Orleans,  i2  La.  Ann. 
43,  7  South.  70.)  Failure  to  prosecute  the  receivership  action  and 
judgment  thereon  operates  as  a  final  adjudication  giving  right 
of  action  upon  the  bond  in  injunction.  (16  Am.  &  Eng.  Ency. 
of  Law,  456.) 

The  question  whether  plaintiff  procured  the  appointment  of 
the  receiver  improvidently  rests  upon  the  final  determination  of 
the  facts  at  issue  in  the  receivership  action.  This  issue  cannot 
be  determined  by  appeal  from  the  order  appointing  the  receiver. 
There  can  be  no  determination  of  the  facts  upon  which  the 
original  plaintiff  procured  the  receiver's  appointment  other  than 
by  final  judgment  in  the  receivership  case.  Hence  the  non- 
appeal  from  the  order  appointing  the  receiver  is  not  material  to 
a  suit  upon  this  bond.  (2  Black  on  Judgments,  sec.  509;  Whar- 
ton  on  Evidence,  sec.  871;  Webb  v.  Buchelew,  82  N.  Y.  555.) 
When  the  original  defendant  obtains  judgment,  **the  entry 'of 
judgment  would  seem  to  have  the  effect  of  terminating  the  re- 
ceiver's functions."  {Sullivam,  Timber  Co,  v.  Black,  159  Ala, 
570,  48  South.  870.)  The  turning  over  of  the  property  to  the  orig- 
inal defendant,  by  order  of  the  court  subject  to  the  receiver's 
fees  cannot  be  interpreted  as  holding  that  the  receiver  was  prop- 
erly appointed.  {Cutter  v.  Pollock,  4  N.  D.  205,  50  Am.  St  Eep. 
644,  25  L.  B.  A.  377,  59  N.  W.  1062,  7  N.  D.  631,  76  N.  W.  235.) 
The  final  decree  in  the  receivership  case  terminates  the  fnzfotiaiui 


596      Lyon  v.  United  States  Fidelity  etc.  Co.     [Mar.  T.  '14 

of  the  receivership,  even  though  there  is  no  formal  order  dis- 
charging the  receiver.  {Very  v.  Watkins,  23  How.  (U.  S.)  469, 
16  L.  Ed.  522.) 

MR  JUSTICE  SANNEB  delivered  the  opinion  of  tiie  court. 

Action  on  a  bond  arising  out  of  the  following  circumstances: 
One  Perrine  brought  suit  in  the  district  court  of  Deer  Lodge 
county  against  J.  W.  Lyon,  the  respondent  on  this  appeal,  al- 
leging the  existence  of  a  copartnership  between  himself  and 
Lyon  in  the  business  of  contract  grading  and  roadwork,  and  in 
the  ownership  of  twenty-three  head  of  horses  and  certain  grad- 
ing equipment,  all  of  the  value  of  $4,000;  alleging  that  Lyon 
had  applied  all  the  receipts  and  profits  of  the  business  to  his  o^vn 
use  and  had  refused  to  account  for  the  same ;  alleging  that  Lyon 
was  about  to  remove  the  property  from  Deer  Lodge  county,  and 
that  there  was  immediate  danger  of  the  property  being  removed 
beyond  the  jurisdiction  of  the  court  and  lost,  materially  in- 
jured, destroyed  and  unlawfully  disposed  of;  and  praying  for 
a  dissolution  of  the  partnership,  for  an  accounting  and  for  the 
appointment  of  a  receiver  to  take  charge  of  the  property,  sell 
it,  pay  the  liabilities  of  the  firm  and  divide  the  surplus.     On 
August  18,  1908,  an  order  ex  parte  was  made  by  the  court  for 
the  appointment  of  a  receiver  to  take  charge  of  and  preserve  said 
property.     On  August  22,  1908,  one  Calvert  was  clothed  with 
that  authority,  but  before  he  was  permitted  to  take  possession 
of  the  property,  the  court,  on  November  14,  1908,  required  Per- 
rine to  file  the  bond  which  forms  the  basis  of  the  present  action. 
This  bond  was  executed  by  Perrine  and  the  appellant,  the  United 
States  Fidelity  &  Guaranty  Company,  for  the  sum  of  $3,000  and 
conditioned  for  the  payment  to  Lyon  of  all  damages  he  might 
sustain  by  reason  of  the  appointment  of  the  receiver  and  the 
entry  by  the  receiver  upon  his  duties,  if  such  appointment  was 
procured  "wrongfully,  maliciously  or  without  sufficient  cause." 
The  receiver  took  possession  of  the  property  on  December  1, 
1908.    Thereafter  Lyon  answered,  in  effect  denying  the  partner- 
ship or  any  ownership  or  interest  of  Perrine  in  the  properly. 
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On  May  26,  1910,  the  cause  of  Perrine  ▼.  Lyon,  having  been 
removed  to  the  district  court  of  Jefferson  county,  was  called  for 
trial,  but  Perrine  did  not  appear  and  was  not  represented; 
whereupon  Lyon  submitted  evidence  in  support  of  his  conten- 
tions, and  judgment  by  the  court  was  entered  decreeing  the  sole 
ownership  of  the  property  to  be  in  him,  ordering  the  receiver  to 
deliver  the  property  to  Lyon,  he  to  hold  it  subject  to  the  lien  of 
the  receiver  for  his  fees,  costs  and  disbursements.  On  May  27, 
1910,  Lyon  made  demand  upon  the  receiver  for  the  property, 
and  on  June  1,  1910,  the  receiver,  having  had  possession  of  the 
property  about  eighteen  months,  delivered  to  Lyon  thirteen  head 
of  horses  and  part  of  the  equipment. 

The  present  action  was  commenced  on  July  8,  1911.  The 
complaint,  besides  setting  up  the  foregoing  facts,  alleges  that 
the  allegations  of  Perrine 's  complaint  were  willfully  false  and 
made  maliciously  and  without  sufiScient  cause ;  that  Perrine  pro- 
cured the  appointment  of  the  receiver  wrongfully,  maliciously 
and  without  sufficient  cause ;  that  in  consequence  of  the  appoint- 
ment of  the  receiver,  Lyon  has  been  damaged  as  follows :  $3,000, 
the  value  of  the  property  not  returned  to  him  by  the  receiver; 
$3,000,  the  value  of  the  use  of  the  property  while  in  the  hands 
of  the  receiver  and  $1,000  in  money  and  time  expended  defend- 
ing himself  against  the  action  of  Perrine  and  the  receivership 
therein;  that  the  receiver  has  a  claim  against  the  property 
amounting  to  $3,600,  and  that  demand  was  made  upon  Perrine 
and  the  appellant  surety  company  to  pay  the  penal  sum  of  the 
bond,  but  this  they  have  wholly  failed  and  refused  to  do.  A 
demurrer  to  the  complaint  was  overruled  and  the  appellant 
answered,  joining  issue  upon  certain  allegations  of  the  com- 
plaint ;  the  burden  of  the  answer,  however,  is  that  on  September 
5,  1908,  Lyon  filed  in  the  suit  of  Perrine  v.  Lyon  a  motion  to 
vacate  the  order  appointing  the  receiver,  upon  the  ground  of  the 
insufficiency  of  the  application  therefor,  and  on  the  ground  that 
no  bond  had  been  exacted  as  required  by  section  953  of  the  Code 
of  Civil  Procedure,  which  motion  being  denied  and  not  appealed 
from,  Lyon  is  estopped  to  now  contend  that  the  appointment  of 
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file  receiver  was  procured  wrongfolly,  malicioiislj  or  withoat 
•nflScient  caiue ;  and  that  Lyon  by  hia  pleading  in  Perrine  t. 
Lyon  denied  that  the  value  of  the  property  was  to  exceed  $1,500 
and  alleged  the  cost  of  the  same  to  have  been  $1,400,  by  which 
denial  and  allegation,  as  well  as  by  the  judgment  in  Perrine  v. 
Lyon,  the  latter  is  estopped  to  now  contend  that  said  property 
had  any  greater  value  than  $1,500  when  the  receiver  took  possesr 
sion  of  the  same. 

Upon  the  trial  no  attempt  was  made  to  establish  the  item  of 
$1,000,  damages  for  loss  of  time  and  money  expended  in  the  de- 
fense of  Perrine 's  suit;  but  the  cause  was  submitted  upon  the 
value  of  the  property  not  returned  and  upon  the  value  of  the  nse 
of  all  the  property  during  the  receiver's  possession  of  it.  The 
verdict  awarded  respondent  $2,700  and  judgment  was  entered 
accordingly.  Motion  for  new  trial  was  made  and  denied;  henoe 
these  appeals. 

Assignment  is  made  of  eleven  alleged  errors,  by  which  it  is 
sought  to  present  three  questions,  viz,:  Is  this  action  maintain- 
able upon  the  pleadings  and  the  record  f  Was  it  permissible  for 
the  respondent  to  assert  any  value  for  the  property  in  excess  of 
$1,500?  Was  it  error  to  receive  evidence  and  to  instruct  the 
jury  concerning  the  value  of  the  property  not  returned  by  the 
receiver  to  the  respondent  f 

1.  It  is  contended  that  this  action  is  not  maintainable  upon 
the  face  of  the  record,  because  it  was  necessary  to  allege  and 
prove  an  adjudication  in  Perrine  v.  Lyon  that  the  appointment 
[1]  of  the  receiver  was  procured  wrongfully,  maliciously  or 
without  8u£Scient  cause;  and  this,  it  is  said,  not  only  does  not 
appear  from  the  complaint,  but  is  specifically  negatived  by  the 
respondent's  admission  that  he  did  move  to  vacate  the  appoint- 
ment, that  his  motion  was  denied  and  that  he  failed  to  take  an 
appeal.  .  The  argument  is  that  the  receivership  must  be  form- 
ally vacated  in  the  primary  suit  either  upon  motion  in  the  court 
of  original  jurisdiction  or  upon  appeal;  that  the  order  of  the 
district  court  denying  the  motion  to  vacate  was  an  adjudication 
in  favor  of  the  appointment,  since  no  appeal  was  taken;  and 
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that  tbe  present  attempt  of  the  respondent  to  charge  the  ap- 
pointment to  have  been  made  wrongfully,  maliciously  or  with- 
out sufficient  cause^  is  a  collateral  attack. 

The  bond  which  forms  the  basis  of  this  action  was  given  pur- 
suant to  the  provisions  of  section  6701  of  the  Bevised  C!odes;  it 
is  conditioned,  as  that  statute  provides,  for  the  payment  of  all 
damages  sustained  **m  case  the  applicant  shall  have  procured 
such  appointment  wrongfully,  maliciously  or  without  sufficient 
cause."  We  see  nothing  in  this  language  to  indicate  that  a 
specific  finding  in  the  primary  suit  against  the  propriety  of  the 
receivership  is  an  essential  prerequisite  to  an  action  upon  the 
bond,  and  we  look  in  vain  for  any  intimation  that  such  finding 
must  be  in  the  nature  of  an  order  upon  motion  to  vacate.  What 
the  statute  requires  and  what  the  bond  expresses»as  a  condition 
of  liability  is  a  fact,  viz.,  that  the  appointment  was  procured 
wrongfully,  maliciously  or  without  sufficient  cause ;  and  assum- 
ing that,  to  state  a  cause  of  action  of  this  kind,  the  complaint 
must  show  an  adjudication  of  that  fact  in  the  primary  suit,  it 
does  not  follow  that  such  adjudication  must  in  every  case  occur 
in  response  to  a  motion  to  vacate  or  that  it  cannot  be  implicit  in 
the  final  judgment.  In  the  case  of  Pagett  v.  Brooks,  140  Ala. 
257,  37  South.  263,  relied  on  by  appellant,  the  condition  of  the 
bond  was  that  required  by  the  statute  of  Alabama,  viz,,  the 
obligees  ''shall  pay  or  cause  to  be  paid  all  damages  which  any 
person  may  suflFer  by  the  appointment  of  such  receiver  if  such 
appointment  be  vacated."  The  cause  in  which  the  receiver  was 
appointed  was  determined  upon  final  hearing  adversely  to  the 
complainants  and  their  bill  was  dismissed;  but  no  order  was 
made  vacating  the  appointment  of  the  receiver.  The  court  said : 
''The  question  presented  is  whether  a  final  decree  upon  the 
merits  dismissing  the  complainant's  bill,  without  more,  operated 
to  vacate  the  appointment  of  the  receiver  within  the  meaning  of 
the  statute  and  the  condition  of  the  bond.  It  cannot  be  seri- 
ously doubted  that  the  burden  is  upon  the  plaintiffs  to  show  by 
averments  and  proof,  in  order  to  entitle  them  to  a  recovery,  that 
the  appointment  of  the  receiver  was  vacated.    His  removal  or 
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discharge,  if  it  be  conceded  that  rach  was  the  effect  of  the  decree, 
will  not  suffice.  There  is  a  clear  distinction  between  vacating 
the  appointment  of  a  receiver  and  his  removal  or  discharge. 
*  *  *  To  vacate  the  appointment  is  to  set  aside  the  order  of 
appointment  becanse  improvidently  granted,  the  motion  for 
which  is  based  on  the  circumstances  and  conditions  attending  the 
appointment.  •  •  •  The  statutory  requirement  of  giving 
this  bond  •  •  •  was  simply  to  afford  indemnity  to  a  party 
who  has  suffered  damages  by  reason  of  the  improvident  appoint- 
ment of  a  receiver,  and  who  has  availed  himself  of  the  oppor- 
tunity afforded  him  by  the  statutes  of  having  the  appointment 
vacated  by  an  order  of  the  chancellor  or  of  this  court.''  Coun- 
sel for  appellant  assert  that  the  effect  of  the  Alabama  and  Mon- 
tana statutes  is  the  same,  because  one  way  of  establishing  that 
a  receivership  was  wrongfully  procured  is  by  an  order  of  vaca- 
tion; but  surely  this  assertion  answers  itself.  Our  statute  re- 
quires a  fact,  the  Alabama  statute  requires  an  order  of  a  specific 
kind ;  ours  is  directed  to  the  wrongful  act  of  a  party,  theirs  to  the 
improvident  act  of  the  court;  ours  emphasizes  substance,  theirs 
form.  Whatever  may  be  thought  of  the  general  reasoning  of  the 
Pagett  Case,  it  is  expressly  grounded  upon  a  provision  so  much 
narrower  than  ours,  both  in  letter  and  in  spirit,  that  the  decifdon 
cannot  have  any  value  as  a  precedent  for  us. 

Since  our  statute  is  designed  to  provide  indemnity  against 
wrongful  receiverships,  it  has  special  application  to  those  cases 
in  which  the  appointment  is  wrongful  because  the  plaintiff  had 
no  right  thereto  upon  the  merits.  But  this  fact  is  not  finally 
determinable  anywhere  short  of  trial.  Receivership  is  an 
[2]  extraordinary  remedy  of  ancillary  character;  it  cannot  in 
itself  be  the  ultimate  object  of  a  suit  but  is  permissible  only  in 
an  action  pending  for  some  other  purpose,  and  the  chief  reason 
for  its  allowance  is  to  husband  the  property  in  litigation  for  the 
benefit  of  the  person  who  may  be  found  entitled  thereto.  (Rev. 
Codes,  sees.  6698-6704;  Benepe-Owenhouse  Co,  v.  Scheidegger, 
82  Mont.  424,  80  Pac.  1024 ;  Villa  v.  Grand  Island  Electric  Light 
etc.  Co.,  68  Neb.  222,  110  Am.  St.  Rep.  400,  4  Ann.  Ca».  59,  63 
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L.  R.  A.  791,  94  N.  W.  136,  97  N.  W.  613.)  Hence  such  allow- 
ance  in  nowise  affects  the  main  controversy  or  determines  the 
final  result.  (High  on  Receivers,  4th  ed.,  sec.  6.)  When,  there- 
fore, the  plaintiff  presents  a  sufficient  prima  facie  case,  the  order 
will  usually  be  made  without  inquiring  into  the  merits  of  the 
case  at  large,  and  no  showing  upon  the  merits  which  the  defend- 
ant can  make  before  trial  will  absolutely  entitle  him  to  a  vaca- 
tion of  the  order.  (34  Cyc.  129,  160.)  He  may,  upon  affidavits 
before  answer,  or  upon  the  answer  if  it  has  been  filed,  present 
his  motion  to  vacate  upon  the  ground  that  the  essential  equities 
of  the  complaint  have  been  denied ;  he  may  support  his  motion  by 
oral  evidence  upon  the  hearing  and  his  motion  may  or  may  not 
[3]  be  granted  in  the  sound  discretion  of  the  court;  but 
whether  granted  or  not,  the  parties  are  in  nowise  concluded  upon 
the  ultimate  questions  involved.  (34  Cyc.  160,  161.)  It  follows 
that  to  hold  a  technical  vacation  of  the  order  of  appointment 
prerequisite  to  the  maintenance  of  an  action  of  this  kind,  al- 
though the  rightfulness  of  the  appointment  may  depend  wholly 
upon  the  merits  of  the  plaintiff's  claim,  we  must  deny  applica- 
tion of  the  statute  to  cases  which  it  was  clearly  intended  to  cover, 
and  strip  the  statute  of  the  greater  part  of  its  meaning.  This 
we  have  no  disposition  and  no  authority  to  do. 

Nor  does  any  controlling  reason  assert  itself  for  the  conclusion 
that  in  a  case  where  the  rightfulness  of  the  appointment  depends 
upon  the  merits  of  the  plaintiff's  claim,  there  must  be  any  ex- 
press adjudication  against  the  propriety  of  the  appointment. 
It  may  be,  as  held  in  Ferguson  v.  Dent,  46  Fed.  88,  that  the  ulti- 
mate defeat  of  the  plaintiff  does  not  always  establish  the  im- 
propriety of  the  appointment ;  but  one  cannot  rightfully  procure 
a  receiver  for  property  in  which  he  has  no  interest,  and  where 
the  very  cause  of  action  is  a  claim  to  ownership  or  interest  in 
the  property,  where  the  right  to  a  receiver  is  made  to  depend 
upon  that,  and  where  the  final  decree  specifically  adjudges  the 
ownership  of  the  property  to  be  in  the  defendant,  it  seems 
gratuitous  to  say  that  from  this  a  finding  against  the  propriety 
of  the  receivership  cannot  be  implied,  or,  if  implied,  cannot  be 
sufficient 
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CoqumI  cite  Jodin  ▼.  WQUamu,  76  Neb.  594,  107  N.  W.  837, 
112  N.  W.  343,  as  clearly  showing  ''that  in  oider  to  maintain 
an  action  on  sach  a  bond,  it  most  first  be  jadicially  determined 
in  the  manner  provided  by  law  in  the  original  action,  that  the 
receiver  was  wroni^nlly  appointed."  The  Jodin  Case,  and  also 
the  case  cited  therein  as  the  leading  authority — Haverly  ▼. 
EUiott,  39  Neb.  201,  57  N.  W.  1010— were  decided  under  a  stat- 
ute  of  Nebraska  which  exacts  of  the  applicant  for  a  receiver  a 
bond  to  pay  all  damages  suffered  by  the  adverse  party  ''in  case 
it  shall  be  finally  decided  that  the  order  ought  not  to  have  been 
granted."  If  this  statute  requires  an  express  finding  to  the 
effect  stated,  it  is  open  to  the  comment  above  made  upon  the 
statute  of  Alabama.  As  a  matter  of  fact,  the  Nebraska  court 
merely  recites  that  it  was  finally  decided  that  the  order  ought 
not  to  have  been  granted,  without  stating  how  such  decision  was 
made  nor  in  what  manner  it  is  provided  by  law  that  such  decision 
should  be  made,  and  the  question  of  the  form  such  decision  must 
take  was  not  involved. 

So,  too,  our  own  case  of  Thomton-Thafnas  Mercantile  Co.  v. 
Bretherton,  32  Mont.  80,  80  Pac.  10,  urged  as  persuasive  at  least, 
is  no  authority  for  appellant's  contention.  There  the  appoint- 
ment had  been  vacated  by  this  court  upon  appeal  for  insuffi- 
ciency in  the  preliminary  showing.  The  procedure  adopted  was 
doubtless  proper  and  it  may  have  been  necessary  in  the  particu- 
lar circumstances ;  but  it  is  nowhere  suggested  in  the  opinion  that 
such  is  the  indispensable  procedure  in  every  case,  nor  that  it  is 
always  necessary  to  have  an  express  adjudication  against  the 
appointment,  nor  that  the  final  judgment  against  the  plaintiff 
in  the  primary  case  may  not  carry  the  conclusion  that  the  ap- 
pointment was  improper. 

What  the  issues  were  in  Perrine  v.  Lyon  is  fully  set  forth  in 
the  pleadings  at  bar;  from  them  we  learn  that  Perrine  sought 
the  receivership  to  protect  an  interest  which  he  claimed  in  the 
property  as  part  owner  thereof,  and  which  claim  Lyon  denied, 
asserting  sole  ownership  in  himself.  When  the  court  by  its 
judgment  determined  that  Lyon  was  the  owner,  it  neoessarily 
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found  that  Perrine  had  no  interest  and  therefore  no  sufficient 
cause  for  the  appointment  of  a  receiver.  As  between  the  par- 
ties to  this  action,  that  judgment  was  an  adjudication,  not  merely 
[4]  of  the  conclusions  expressed,  but  of  everything  necessarily 
included  in  them.  (Rev.  Codes,  sec.  7917;  Lokoioich  v.  City  of 
Helena,  46  Mont.  575,  129  Pac.  1063 ;  Howell  v.  Bent,  mte, 
p.  268,  137  Pac.  49.) 

Applying  the  same  principle  to  the  order  made  in  Perrine  v. 
Lyon  denying  the  motion  to  vacate  the  appointment,  it  may  be 
conceded  that  such  order  was  res  judicata  against  the  respond- 
ent; but  only  so  far  as  it  went.  Since  the  only  matters  involved 
were  the  grounds  of  the  motion,  and  since  these  did  not,  and 
could  not,  present  the  rightfulness  of  the  appointment  as  de- 
pendent upon  the  merits  of  the  case,  and  since  the  merits  of  the 
case  could  not  be  finally  determined  save  at  the  trial,  such  ad- 
judication is  of  no  effect  upon  the  matter  as  now  presented.  For 
like  reajsons,  and  independently  of  others  which  suggest  them- 
selves, the  contention  that  the  case  at  bar  is  a  collateral  attack 
upon  the  order  cannot  be  sustained. 

It  is  suggested,  however,  that  the  judgment  itself  clearly  recog- 
nizes the  validity  of  the  appointment  because  it  does  not  dis- 
charge the  receiver,  but  gives  him  a  lien  on  the  property  for  his 
fees,  and  requires  him  to  make  further  reports.  As  to  this  it  is 
sufficient  to  say :  The  judgment  commands  the  receiver  to  deliver 
the  property  to  Lyon,  and  he  could  not  be  discharged  until  this 
was  done  and  report  thereof  made  to  the  court ;  his  right  to  his 
fees,  costs  and  disbursements  did  not  depend  upon  the  propriety 
of  his  appointment  {Hickey  v.  Parrot  8.  &  C.  Co,,  32  Mont.  143, 
108  Am.  St.  Rep.  510,  79  Pac.  698) ;  he  was  entitled  to  have  them 
fixed  by  the  court,  and  this  could  not  be  done  without  a  report ; 
the  clause  of  the  judgment  giving  him  a  lien  on  the  property 
[5]  indicates  nothing  save  an  error  against  Lyon,  of  which  ap- 
pellant cannot  take  advantage  in  this  case. 

Some  argument  is  devoted  to  the  proposition  that  the  resx>ond- 
ent  by  acquiescing  in  the  order  is  estopped  to  now  question  its 
propriety;  and  in  this  connection  it  is  said  that  ''Lyon  was  not 
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obI.jmi  to  Icare  the  propcrtj  in  the  poaKK>:ii  of  th^ 
\€\  he  eonl'l  br  appealing  frcia  the  order  refiisi::^  to  raeate 
the  appoistmeot  azid  filing  an  ucdertakins.  have  pn>exiFed  a 
9mper»€dem»  and  therebj  nspecded  the  aothoritr  of  the  leceifei 
and  vithdrawn  the  pcwfion  of  the  propertj  from  hnn.  While 
the  respondent  mored  to  raeate  the  order  appointing  tbe  re- 
eeirer,  baaing  his  motion  upon  proeednral  gronndsv  and  vliile 
his  fail  ore  to  appeal  from  the  order  denying  that  motioo  maj 
be  taken  as  an  aeqaiesoence  in  the  last  order  and  in  the  TceeiTeF- 
ship,  so  far  as  it  depended  npon  the  gromids  presented  by  tbe 
motion,  still  sneh  acqaieseenee  eannot  be  extended  beyand  tbe 
effeet  of  the  order  itself.  As  we  hare  hdd  that  the  order  was 
not  an  adjadieation  against  the  respondent  npon  the  proprietr 
of  the  reeeiTerihip,  so  far  as  it  depended  npon  the  merits,  tbe 
aeqaiesceooe  is  of  no  importance. 

2.  The  issues  in  Perrine  ▼.  Lyon  were  whether  these  parties 
[7]  were  partners  and  whether  Perrine  owned  any  interest  in 
the  property;  and  although  Perrine  did  allege  tiie  yalne  of  the 
property  to  be  $4,000,  and  Lyon  did  deny  that  it  had  any  value 
above  $1,500,  the  judgment  did  not  find,  nor  was  it  neeessaiy  to 
a  determination  of  the  issnes  that  it  should  find,  the  value  of  the 
property.  The  respondent,  therefore,  was  not  barred  by  the 
judgment  from  asserting  in  this  ease  that  the  property  was  of 
greater  value.  If  he  was  not  barred  by  the  judgment,  he  was  not 
estopped  by  the  mere  pleading  of  such  matter;  that  amounts  at 
most  to  the  statement  or  admission  of  an  independent  fact,  pre- 
sentable in  evidence  against  him  and  to  be  considered  by  the  jury 
in  fixing  tbe  amount  of  his  damages.  {Peterson  v.  Warner^  6 
Kan.  App.  298,  50  Pac.  1091 ;  Thompson  v.  Currier,  70  N.  H. 
259,  47  Atl.  76 ;  Posey  v.  Hanson,  10  App.  D.  C.  496 ;  HM  v. 
McNally,  23  Utah,  606,  65  Pac.  724.)  We  see  no  error  in  this 
part  of  the  proceedings. 

8.  The  receiver  returned  only  part  of  the  property  to  tbe  re- 
spondent, claiming  that  the  remainder  was  lost  or  destroyed. 
[8]  The  truth  of  this  claim  is  not  questioned ;  it  was  not  con- 
tended upon  the  trial  by  anyone  that  such  loss  was  due  to  any 
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fault  of  the  receiver,  nor  does  it  appear  that  such  loss  could  not 
have  occurred  without  his  fault ;  he  is  therefore  presumed  to  have 
done  his  duty.  But  the  loss  occurred,  and  it  occurred  because 
of  the  receivership ;  this  being  true,  the  charge  of  error  in  receiv- 
ing evidence  upon  the  value  of  the  property  not  returned  by  the 
receiver  and  in  submitting  that  question  to  the  jury  as  an  ele- 
ment of  dami^es  is  disposed  of  by  the  reasoning  in  Thornton' 
Thomas  Mercantile  Co,  v.  Bretherton,  cited  above. 
The  judgment  and  order  appealed  from  are  a£Srmed. 

Affirmed, 

Mb.  Chief  Justice  Brantly  and  Mb.  Justice  Hollowat 
concur. 

Rehearing  denied  April  22, 1914. 


In  Re  GALLATIN  IRRIGATION  DISTRICT. 

(No.  3,355.) 
(Sabmitted  February  9,  1914.    Decided  March  9,  1914.) 

[140  Pac.  92.] 

Irrigation  District — Creation — Jurisdiction — Petition — Insuffi- 
ciency— Construction  of  Act — Discretion — Witnesses — Mileage 
and  Per  Diem — Public  Lands — Settlers — Taxation. 

Irrigation  Districts — ^LiberaJ  Construction  of  Act,  When. 

1.  After  the  district  court  has  acquired  jurisdiction  of  the  subject 
matter  and  the  parties  to  a  proceeding  instituted  under  Chapter  146, 
Laws  of  1909,  relative  to  the  creation  of  irrigation  districts,  by  a  proper 
petition  filed  with  the  clerk  of  the  court,  the  provisions  of  the  Act 
and  the  rules  of  procedure  must  be  given  the  most  liberal  construction, 
to  the  end  that  the  purpose  of  the  statute  may  be  carried  into  effect. 

Same — Petition — Insufficiency — Dismissal. 

2.  The  pcftition  necessary  to  confer  jurisdiction  upon  the  district  court 
to  create  an  irrigation  district  under  Chapter  146,  Laws  of  1909,  must 
be  signed  by  a  majority  in  number  of  the  land  owners  in  the  district 
who  also  own  more  than  one-half  of  the  acreage  theredn;  hence  where 
such  a  petition  disclosed  on  its  face  that  it  was  not  signed  by  a  ma- 
jority of  the  land  owners  in  the  proposed  district,  an  onler  dismissing 
it  was  proper. 

8ame — Public  Lands — Settlers — Taxation. 

3.  A  settler  upon  government  land  has  not  any  taxable  interest  in  it 
prior  to  making  final  proof;  therefore,  since  aU  land  eomprised  in  an 
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irrigation  district  created  under  Chapter  146,  Laws  of  1909,  is  subject  to 
an  annual  levy  of  taxes  for  the  running  expenses  of  the  district,  neither 
homestead  nor  desert  entries  may  be  taken  into  consideration  in  pasainf 
upon  the  sufficiency  of  a  petition  for  the  creation  of  such  a  district. 

[As  to  exemption  from  taxation  of  land  owned  by  governmental 
bodies  or  in  which  they  have  an  interest,  see  note  in  132  Am.  St.  Sep. 
291.] 

Same — Petition — Amendment — Discretion. 

4.  In  the  exercise  of  the  powers  conferred  upon  the  district  court  in 
the  creation  of  irrigation  districts  (Laws  1909,  Chap^r  146),  it  may 
exercise  a  wide  discretion,  an  abuse  of  which,  in  refusing  to  permit  a 
petition  to  be  amended  by  the  exclusion  of  lands  and  the  addition  of 
others,  must  be  shown  to  put  the  court  in  error  in  dismissing  the  peti- 
tion on  the  ground  of  insufficiency. 

Same — Witnesses — Mileage  and  Per  Diem,  ' 

5.  The  allowance  of  mileage  and  per  diem  to  witnesses  who  were 
present  and  ready  to  testify  for  the  objectors  to  the  creation  of  an 
irrigation  district  and  whose  testimony  would  have  been  relevant,  o<mb- 
petent  and  material,  was  proper,  though  they  were  not  subpoenaed, 
sworn  or  examined  because  of  the  dismissal  of  the  petition  for  in- 
sufficiency. 

Samo. 

6.  Where  a  person  was  not  called  or  examined  as  %  witness,  be  was 
not  entitled  to  fees,  in  the  absence  of  a  showing  that  his  testimonj 
could  reasonably  be  offered  as  relevant,  competent  or  material  to  the 
issues  raised  for  trial. 

Appeal  from  Disirici  Court,  Oallaiin  Cowniy;  Albert  P.  Stark, 
Jvdge  of  the  Sixth  Judicial  District,  presiding. 

Petition  for  the  creation  of  an  irrigation  district.  From  an 
order  dismissing  the  petition  for  insufficiency,  petitioners  appeal 
Modified  and  affirmed. 

Messrs,  Hartman  &  Hartman  and  Mr.  H,  D.  Kremer,  for 
Appellants,  submitted  a  brief;  Mr.  Walter  Hartman  argued  the 
cause  orally. 

We  are  aware  that  it  is  settled  in  this  state  that  the  fees  of  a 
witness  attending  at  the  request  of  the  party  and  testifying,  to- 
gether with  his  mileage,  may  be  taxed  by  the  party  calling  him 
against  the  unsuccessful  party.  (McOlauflin  v.  Wormier,  28 
Mont.  177,  72  Pac.  428;  Great  Falls  Meat  Co.  v.  Jenkins,  33 
Mont.  417,  84  Pac.  74 ;  Neary  v.  Northern  Pacific  By.  Co.,  41  Mont 
480,  110  Pac.  226.)  The  question  as  to  whether  the  fees  of  witr 
nesses  who  have  neither  been  subpoenaed  nor  examined  can  be 
taxed  has  not  been  determined  in  this  state,  but  it  would  seem 
that  the  party  claiming  to  tax  such  fees  ought  at  least  to  have 
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the  burden  of  proof  showing  that  the  witnesses  were  material; 
that  they  attended  in  good  faith  upon  his  request  made  in  good 
faith  and  that  the  taxation  of  the  costs  is  not  merely  attempted 
to  unjustly  annoy  his  adversary.  Some  of  the  courts  have  held 
that  fees  of  witnesses  attending  but  not  subpoenaed  or  sworn  or 
examined  cannot  be  taxed  as  costs  against  the  losing  party,  and 
particularly  where  the  circumstances  will  not  show  the  utmost 
good  faith  upon  the  parties  seeking  to  recover  their  costs. 
(Fisher  v.  Burlington  etc.  By,  Co,,  104  Iowa,  588,  73  N.  W.  1070 ; 
Mylius  V.  St.  Louis  etc.  Ry.  Co.,  31  Kan.  232,  1  Pac.  619 ;  Sapp 
V.  King,  66  Tex.  570,  1  S.  W.  466.)  And  it  has  been  held  where 
a  large  number  of  witnesses  have  been  summoned  and  not  ex- 
amined the  presumption  arises  that  they  are  unnecessary  and 
their  costs  should  not  be  allowed  unless  that  presumption  is  over- 
thrown. {Dea/n  v.  Williams,  6  Hill  (N.  Y.),  376;  Haynes  v. 
Mosher,  15  How.  Pr.  (N.  Y.)  216.)  And  it  is  again  held  that 
under  such  circumstance^  the  taxation  of  the  costs  of  such  wit- 
nesses as  are  objected  to  demands  a  showing  by  the  party  sum- 
moning them  that  the  witnesses  were  or  fnight  have  been  mate- 
rial, or  afSdavits  stating  facts  showing  the  necessity  of  having 
them  in  attendance.  (Oshome  v.  Oray,  32  Minn.  53,  19  N.  W. 
81 ;  Meagher  v.  Van  Zandt,  18  Nev.  230,  2  Pac.  57 ;  Lillienthdl  v. 
Southern  California  B.  Co.,  61  Fed.  622 ;  Haines  v.  McLaughlin, 
29  Fed.  70.) 

Mr.  John  T.  Smith  &  Son  and  Mr.  Ike  E.  0.  Pace,  for  Respond- 
ents, submitted  a  brief;  Mr.  John  T.  Smith  and  Mr.  Pace  argued 
the  cause  orally. 

ME.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 

court. 

« 
On  January  27,  1913,  there  was  filed  with  the  clerk  of  the 

district  court  of  Oallatin  county  a  petition  for  the  creation  of  an 
irrigation  district  under  the  provisions  of  Chapter  146,  Laws  of 
1909. 

The  petition  suggests  a  name  for  the  proposed  district;  de- 
scribes by  government  subdivisions  all  lands  sought  to  be  in- 
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dnded ;  gives  the  names  of  all  holders  of  title  or  evidence  of  title 
and  the  postofiSee  addresses  of  all  who  are  nonresidents ;  describes 
the  source  of  intended  water  supply  and  the  means  of  irrigation, 
and  concludes  with  a  prayer  for  appropriate  relief.  A  map 
showing  the  proposed  district  and  irrigation  system  accompanied 
the  petition  and  a  sufficient  bond,  duly  approved,  was  furnished. 
An  order  was  made  fixing  a  time  and  place  for  hearing;  the 
statutory  notice  was  given  and  proof  of  service  made.  Before 
the  hearing  a  protest  in  writing  on  behalf  of  twenty-seven  of  the 
owners  named  in  the  petition,  and  eight  others  was  filed,  object- 
ing to  the  petition  and  to  the  organization  of  the  district  upon 
some  twelve  grounds,  among  which  are:  That  certain  petition- 
ers are  not  the  owners  or  holders  of  title  or  evidence  of  title  to 
any  lands  in  the  proposed  district;  and  that  ''a  majority  in  num- 
ber of  the  holders  of  title  or  evidence  of  title  to  lands  susceptible 
of  irrigation  from  the  same  alleged  general  souree  and  by  the 
same  general  system  of  works,  have  not  signed  the  petition 
herein,  nor  proposed  the  establishment  and  organization  of  said 
system.*' 

At  the  hearing  counsel  for  the  petitioners  moved  to  amend  by 
adding  to  the  petition  the  names  of  three  other  qualified  peti- 
tioners and  the  description  of  certain  land.    The  motion  was 
denied  pro  forma  with  leave  to  renew  it,  but  counsel  did  not 
avail  themselves  of  the   privilege  extended.    The   petitioners 
also  moved  to  further  amend  by  striking  from  the  petition  the 
names  of  Nancy  L.  Woodward,  executrix,  and  **Qamett  Bros.," 
and  the  descriptions  of  all  lands  accredited  to  these  parties  in 
the  petition.     This  motion  was  denied — ^the  court  assigning  as  its 
reason  that  '4t  appears  upon  the  face  of  the  petition  that  these 
persons  are  the  owners  of  lands  susceptible  of  irrigation  from  the 
same  general  source,  and  included  within  the  boundaries  of  the 
proposed  district."    The    court   then    proceeded   to    ascertain 
whether  the  petition  was  in  fact  signed  by  a  majority  of  the 
holders  of  title  or  evidence  of  title  to  the  lands  described  therein, 
and  upon  such  hearing  it  was  made  to  appear  that  two  of  tiie 
signers  are  homestead  entrymen,  and  a  third  is  a  desert  entry- 
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man,  no  one  of  whom  has  made  final  proof;  that  ^'Gamett  Bros." 
consists  of  J.  E.  (or  Edwin)  Gamett,  Frank  Gamett  and  Addle 
Gamett,  and  that  Nancy  L.  Woodward  is  the  executrix  of  the 
last  will  of  A.  J.  Woodward,  deceased;  that  the  estate  is  in  pro- 
cess of  administration  in  the  district  court  of  Gallatin  county; 
that  the  heirs  at  law  of  A.  J.  Woodward  are  Nancy  L.,  the  sur- 
viving widow,  and  seven  children ;  that  certain  lands  are  entered 
upon  the  assessment-roll  to  ** Gamett  Bros.,"  but  the  records 
indicate  that  the  ownership  is  in  the  three  Gametts  named; 
that  portions  of  the  Woodward  lands  are  assessed  to  ^*A.  7. 
Woodward,"  and  the  records  of  the  state  land  office  disclose  that 
they  were  purchased  from  the  state  by  *' Nancy  L.  Woodward, 
Admr."  Upon  this  showing  the  district  court  entered  an  order 
dismissing  the  petition  at  the  cost  of  the  petitioners.  The  appeal 
is  from  that  order. 

The  avowed  purpose  of  Chapter  146  above  is  to  provide  for  the 
creation,  organization  and  management  of  irrigation  districts. 
When  one  of  these  districts  is  created  it  becomes  a  public  cor- 
poration with  certain  enumerated  powers,  among  which  are  to 
procure  an  irrigation  system  by  purchase  or  construction,  and  to 
pay  for  the  same  and  for  the  upkeep  or  running  expenses.  The 
management  is  vested  in  a  board  of  three  commissioners  ap- 
pointed for  their  initial  term  by  the  court,  and  elected  thereafter 
annually  by  the  land  owners  of  the  district  who  are  qualified 
electors  under  the  Act.  Upon  this  board  are  conferred  very  ex- 
tensive powers.  The  members  are  allowed  compensation  for 
their  services,  are  permitted  to  employ  clerical  help,  engineers, 
common  laborers  and  others,  at  the  expense  of  the  district;  to 
incur  indebtedness,  to  purchase  property,  etc.  The  apparent 
theory  of  the  statute  is  the  naked  right  of  the  majority  to  rule. 
It  requires  a  majority  of  the  land  owners  (using  the  terms  **land 
owners"  herein  to  indicate  the  holders  of  title  or  evidence  of 
title)  who  also  own  a  majority  of  the  acreage,  to  initiate  the 
movement  for  the  creation  of  one  of  these  districts,  but  a  bare 

■ 

majority  may  succeed  in  having  a  district  created  over  the  pro- 
test and  objection  of  the  minority.    While  there  is  an  initial 
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limit  of  $10,000  placed  upon  the  power  of  fhe  board  to  incur 
indebtedness  for  a  water  system  and  to  charge  tbe  district  there- 
for, the  written  consent  of  a  bare  majority  of  the  land  owners 
who  own  a  majority  of  the  acres  in  the  district  removes  that  limi- 
tation. Under  the  Act  as  it  stood  at  the  time  this  proceeding 
was  institated^  the  board  coold  incur  an  indebtedness  against  the 
district  to  the  extent  of  $5,000  in  any  one  year.  Under  the 
amendment  made  to  section  38  by  the  legislature  in  1913,  a  mach 
wider  latitude  is  allowed.  Section  19  prescribes  the  qualifica- 
tions of  district  Toteis.  Neither  the  nonresidoit  land  owner  nor 
the  resident  land  owner  who  does  not  possess  the  qualifications  of 
an  elector  at  our  general  state  or  school  elections  has  any  voice 
whatever  in  the  management  or  control  of  a  district  after  it  is 
organized. 

These  observations  upon  the  general  character  of  the  le^islar 
tion  are  made  to  indicate  the  extent  to  which  all  the  proceedings 
as  against  a  minority  land  owner  are  in  inx^Uum,  and  the  extent 
to  which  the  minority  member  is  at  the  mercy  of  the  majority. 
His  property  may  be  encumbered  against  his  will  and  he  may  be 
compelled  to  respond  for  debts  which  he  never  contracted  or  au- 
thorized. 

The  proceeding  is  somewhat  analogous  to  that  invoked  in  creat- 
ing special  improvement  districts  in  cities  and  towns.  The 
I)ower  to  create  one  of  these  districts  and  certain  supervisory  con- 
trol over  its  affairs  after  it  is  created  are  lodged  with  the  district 
[1]  court.  But  the  court  must  acquire  jurisdiction  of  the 
subject  matter  and  of  the  parties  before  it  can  order  a  district 
created  and  the  Act  provides  just  how  such  jurisdiction  shall  be 
obtained.  When  once  the  subject  matter  and  the  parties  are 
before  the  court,  then  the  provisions  of  the  Act  and  the  rales 
of  procedure  are  to  be  given  most  liberal  construction,  to  the  end 
that  the  purpose  of  the  Act  may  be  carried  into  effect.  Juris- 
diction over  the  subject  matter  is  acquired  when  a  proper  peti- 
tion is  filed  with  the  clerk  of  the  district  court.  In  order  to  be 
of  any  avail — ^in  order  to  set  the  machinery  of  the  law  in  motion, 
[2]    such  petition  must  be  signed  by  a  majority  in  number  of 
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the  land  owneis  who  also  own  more  than  half  of  the  acreage  in 
the  proposed  district.  For  the  purpose  of  determining  whether 
a  petition  meets  these  requirements,  the  court  is  authorized  by 
section  4  to  take  testimony  if  necessary.  A  domestic  corporation 
is  treated  as  an  individual,  and  a  guardian,  executor,  administra- 
tor or  trustee  residing  in  this  state  is  authorized  to  act  for  his 
ward,  estate  or  beneficiary,  as  the  case  may  be,  so  far  as  exer- 
cising the  voting  power  is  concerned.  (Section  19.)  In  the 
instant  case  the  petition  names  sixty-one  individual  or  corporate 
owners,  and  in  addition  thereto  names  Nancy  L.  Woodward,  ex- 
ecutrix of  the  last  will  of  A.  J.  Woodward,  deceased,  and  "Qar- 
nett  Bros."  as  owners.  The  petition  is  signed  by  thirty-two,  not 
including  either  Mrs.  Woodward  or  Oamett  Brothers. 

The  fact  that  Nancy  L.  Woodward  is  executrix  of  the  last  wiU 
of  A.  J.  Woodward,  deceased,  of  itself  means  nothing.  We  are 
not  advised  as  to  the  provisions  of  the  will  or  whether  Mrs.  Wood- 
ward is  sole  devisee  of  this  particular  land,  but  it  is  unnecessary 
to  determine  whether  ** Nancy  L.  Woodward,  Executrix,"  should 
be  counted  as  one  land  owner,  for  the  result  would  not  be  affected. 
While  an  individual  might  conduct  his  business  under  the  name 
"Gamett  Brothers,"  we  think  those  terms  imply,  prima  facie, 
more  than  one  person.  This  must  be  so  if  any  attention  what- 
ever is  paid  to  the  ordinary  usage  of  common  English  words. 
The  word  "brothers"  is  the  plural  of  ''brother"  and  means 
more  than  one.  Counting  Gamett  Brothers  as  two  persons,  at 
least,  and  the  petition  on  its  face  discloses  that  it  fails  to  meet 
the  requirements  of  sections  1  and  2  of  the  Act.  There  are  at 
least  sixty-four  land  owners  in  this  district  and  the  petition  was 
signed  by  only  thirty-two,  which  is  not  a  majority.  When  the 
court  heard  evidence,  the  deficiencies  of  the  petition  were  made 
all  the  more  apparent.  Gamett  Brothers  are  three  persons, 
while  of  the  thirty-two  who  signed,  three  are  clearly  not  qualified 
[3]  signers  under  the  Act.  Neither  a  homestead  nor  desert  en- 
tryman  has  any  title  or  evidence  of  title  to  the  land  held  by  him, 
prior  to  the  time  he  makes  final  proof.  It  is  not  even  necessary 
to  consider  the  effect  of  the  lien  of  a  bond  issue  upon  the  lands 
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held  by  these  three,  to  deteimine  that  the  Act  never  eontemplated 
that  gOTemment  lands  are  to  be  indnded  in  one  of  these  distzMtL 
The  ordinary  overhead  or  mnning  expenses  of  a  district  are  to 
be  met  hy  an  annual  levy  of  taxes  (section  49)  imposed  upon  all 
lands  therein,  ''except  such  lands  as  have  been  included  within 
such  district  on  account  of  the  exchange  or  substitution  of 
water."  (Section  48.)  That  a  settler  upon  government  lands 
does  not  have  a  taxable  interest  in  the  land  prior  to  making 
final  proof  has  been  the  universal  holding,  or  practically  so,  of 
all  the  authorities.  If  we  deduct  the  names  of  the  homestead 
and  desert  enti^men,  the  petition  has  but  twenty-nine  qualified 
signers  as  against  a  total  of  sixty-five  at  least. 

Doubtless,  if  the  trial  court  had  felt  certain  that  the  petition 
was  prima  facie  sufficient,  it  would  have  permitted  it  to  be 
amended  by  the  addition  of  the  names  of  the  three  other  qualified 
petitioners ;  but  when  it  appeared  that  three  of  the  original  peti- 
tionee were  not  qualified  to  sign,  the  addition  of  three  other 
names  would  not  have  rendered  the  petition  sufficient.  As  we 
said  above,  after  it  is  shown  that  the  court  has  jurisdiction,  the 
most  liberal  rules  of  procedure  should  be  applied ;  but  in  the  face 
of  a  showing  that  jurisdiction  had  not  been  acquired  in  the  first 
instance,  the  court  cannot  be  put  in  error  for  failing  to  do  what 
it  had  no  power  to  do,  or  what  would  have  been  useless. 

Section  4  contemplates  that  the  court  may  exclude  lands  from 
[4]  the  proposed  district,  but  certainly  the  most  that  can  be 
said  of  the  action  of  the  court,  upon  petitioners'  request  to  ex- 
clude the  Woodward  and  Oamett  lands  is,  that  it  exercised  its 
discretion  against  permitting  the  amendment  and  in  the  absence 
of  any  showing  of  abuse  of  such  discretion,  and  in  the  presence 
of  petitioners'  own  showing  that  those  lands  lie  within  the  pro- 
posed district  and  are  susceptible  of  irrigation  from  the  same 
general  source  and  by  the  same  general  system  as  the  other  lands 
mentioned,  the  order  cannot  be  disturbed.  A  very  wide  discre- 
tion appears  to  be  lodged  in  the  district  court  and  rightfully  so, 
if  the  Act  is  to  be  made  workable.  This  procedure  is  purely 
statutory.    The  Act  prescribes  in  detail  the  steps  necessary  to  be 


48  Mont]      In  bb  Gallatin  Ibbioation  District.  613 

taken  to  clothe  the  district  court  with  authority  to  act,  and  these 
statutory  requirements  must  be  fully  met  before  the  court  can 
proceed.  When  it  thus  appeared  that  the  petition  was  not  suffi- 
cient to  give  the  court  jurisdiction,  the  order  of  dismissal  was 
the  only  one  which  the  court  could  make. 

Upon  the  entry  of  the  order,  the  objectors  filed  a  memorandum 
[5]  of  costs,  including  therein  mileage  and  per  diem  for  four- 
teen witnesses  and  per  diem  for  two  others,  amounting  in  all  to 
$284.  A  motion  to  tax  and  to  strike  out  every  one  of  these  items 
was  made  and  overruled,  and  error  is  assigned.  Appellants  ob- 
ject to  the  allowance  of  any  fees  to  these  witnesses  because  they 
were  not  subpoenaed,  sworn  or  examined.  An  affidavit  by  coun- 
sel for  the  objectors  was  filed,  setting  forth  generally  that  the 
witnesses  were  present  to  testify  (1)  that  the  petitioner's  plan 
for  irrigating  the  lands  in  the  proposed  district  is  impractical; 
(2)  that  there  is  not  sufficient  surplus  or  flood  water  at  the  in- 
tended source  of  supply  to  fill  the  proposed  reservoir  or  to  irri- 
gate the  lands  in  the  proposed  district;  and  (3)  that  all  of  the 
lands  in  the  district  produce  crops  without  artificial  irrigation, 
and  the  increased  yield  would  not  compensate  for  the  added  ex- 
pense. Section  3  of  the  Act  provides  for  notice  of  a  hearing 
upon  the  petition  for  the  creation  of  a  district,  and  section  4 
declares:  ''Upon  such  hearing  all  persons  interested  whose  lands 
or  rights  may  be  damaged  or  benefited  by  the  organization  of  the 
district  or  the  irrigation  works  or  improvements  therein  or  to  be 
acquired  or  constructed  as  hereinafter  set  forth,  may  appear  and 
contest  the  necessity  or  utiliiy  of  the  proposed  district,  or  any 
part  thereof,  and  the  contestants  and  petitioners  may  offer  any 
competent  evidence  in  regard  thereto."  If,  then,  the  questions 
of  the  necessity  and  utility  of  the  proposed  district  were  properly 
before  the  court  for  determination,  it  seems  clear  that  the  evi- 
dence which  these  witnesses  were  called  to  give  was  relevant, 
competent  and  material.  Appellants  cannot  complain  that  they 
were  not  subjected  to  additional  expense  for  the  service  of  sub- 
poenas upon  these  witnesses ;  and  neither  are  they  in  a  position 
to  urge  that  the  witnesses  were  unnecessary  because  the  petition 
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iiisidBei«nt.  The  objeeton  were  required  to  be  fMVfmed  to 
eoDtett  the  petition  apoD  its  merits  if  the  trial  eoort  ruled  m^unst 
them  apon  the  preliminarj  objections  to  its  siifficiciicy. 

No  explanation  ia  offered  for  the  preaence  of  the  witneai 
Thomaa  Copenholm.  One  party  to  the  eontroreny  cannot  mnlct 
{9}  bia  advenary  for  the  expense  of  a  witneas  who  was  not  called 
or  examined,  in  the  absence  of  some  showing  that  the  testirooiij 
which  he  was  expected  to  give  conld  reaaonaUy  be  offered  aa 
relerant^  competent  or  material  to  the  issnes  raised  for  triaL 
The  item  of  $12  charged  for  that  witneas  shoold  have  been  elim- 
inated. 

The  cause  is  remanded  to  the  district  court  with  direction  to 
strike  from  the  cost  bill  the  item  of  $12  charged  for  the  witness 
Thomaa  Copenholm,  and  with  this  modification  the  order  of  the 
district  court  will  stand  affirmed. 

Modified  and  affirmed, 

Mb.  Chief  Justice  Bbantlt  and  Mr.  tTusncB  Sannbb  ooncor. 

Rehearing  denied  April  21, 1914. 


STATE  EX  BEL.  CITY  OP  BUTTE,  Relator,  v.  DISTRICT 

COURT  ET  Ah.,  Respondents* 

(No.  3,413.) 
(Submitted  Fcrbniary  13,  1914.    Decided  March  16,  1914.) 

[139  Pac.  79L] 

Cities  and  Towns — Streets — Changing  Grades — Damage  to  Prop- 
erty— Board  of  Appraisers — Appeal  to  District  Court — Juris- 
diction— Prohibition. 


Cities  and  Towns— Streets — Chan^ng  Grades — Board  of  Appraisei 
peal  to  District  Court — Jurisdiction. 
1.  Held,  on  application  for  writ  of  prohibition,  that  the  operation 
of  sections  3441-3446,  Revised  Codes,  providing,  inter  alia,  for  a  board 
of  appraisers  to  report  the  damages  accruing  to  a  property  owner  be- 
«Attie  of  the  contemplated  grading  of  a  street,  for  an  appeal  from 
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their  award,  eie.,  is  restricted  to  eases  where  an  established  grade  is 
about  to  be  changed  to  a  new  and  different  one  to  the  damage  of  tbe 
owner  who  has  erected  a  building  with  reference  to  the  grade  as  estab- 
lished, and  that  therefore  the  district  court  was  without  jurisdiction  to 
entertain  an  appeal  from  an  award  of  s>uch  a  board  where  the  damages 
complained  of  were  the  result  of  a  change  in  the  atreet  from  contour 
to  established  grade. 

Same — Injury  to  Property— <3ompensation — Constitution. 

2.  The  right  to  compensation  for  damages  to  property  occasioned  by 
the  grading  of  a  street  from  contour  to  established  grade  is  guaranteed 
by  section  14,  Article  III,  Constitution,  declaring  that  just  compensa- 
tion muftt  be  made  where  private  property  is  taken  or  damaged  for 
public  use. 

[As  to  right  of  abutting  owner  to  compensation  for  changing  grade 
of  street,  see  notes  in  4  Am.  St.  Bep.  401;  43  Am.  Dec.  723.] 

Same — Appointment  of  Appraisers — When  Improper. 

3.  To  warrant  the  appointment  of  a  board  of  appraisers  to  assess  the 
damages  accruing  to  abutting  property  by  reason  of  a  change  in  the 
established  grade  of  a  street,  it  must,  under  section  3442,  Bevised 
Codes,  appear  that  the  city  and  the  owner  are  unable  to  agree  upon  the 
amount  of  damages. 

Original  application  by  the  state,  on  relation  of  the  City  of 
Butte,  for  writ  of  prohibition  forbidding  the  District  Court  in 
and  for  Silver  Bow  County,  and  Hon.  Jeremiah  J.  Lynch,  a 
judge  thereof,  from  further  entertaining  jurisdiction  of  proceed- 
ings for  the  assessment  of  damages  to  a  property  owner  resulting 
from  the  grading  of  a  street.    Writ  granted. 

Messrs.  Alexander  Mackel,  Wm.  F.  Davis,  and  N.  A,  Rotering, 
for  Relator,  submitted  a  brief;  Mr.  Botering  argued  the  cause 
orally. 

Mr.  E.  B.  Howell,  for  Respondents,  submitted  a  brief  and 
argued  the  cause  orally. 

MR.  JUSTICE  SANNER  delivered  the  opinion  of  the  court. 

Such  of  the  facts  as  we  deem  pertinent  to  the  decision  of  this 
case  are  as  follows :  An  ordinance  of  the  city  of  Butte  was  passed 
and  approved  in  January,  1913,  establishing  for  the  first  time 
the  grade  of  Emmett,  Diamond,  and  other  streets,  and  on  March 
5,  1913,  a  resolution  was  passed  creating  special  improvement 
district  No.  137  for  the  purpose,  among  others,  of  bringing  these 
streets  to  the  grade  thus  established.  A  contract  for  this  work 
was  let  in  April,  and  sometime  before  June  12,  1913,  three  per- 
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mnm  were  appointed  aa  a  board  to  appraiae  audi  damans  as 
miglit  aeeroe  from  the  fradin^  operatioDa  to  the  ownera  of  prop* 
erty  who  had  not  signed  written  waiTeiSw  One  of  sodi  owners 
waa  William  Thomas.  The  report  of  this  board  was  thereaft^ 
filed,  and  by  it  the  damages  to  aeeme  to  the  property  of  Mr. 
Thomas  were  aasesBed,  and  he,  being  dissatisfied  therewith^  on 
July  7, 1913,  filed  his  notiee  of  appeal  to  the  distriet  court  there- 
from. The  city  by  speeial  appearance  moved  to  dismiaa  the  ap- 
peal nprm  the  ground  that  the  district  court  had  acquired  no 
jurisdiction  of  the  parties  or  cause,  which  motion  was  by  the 
eoart  denied.  Whereupon,  on  affidayits  filed  herein,  reciting  the 
foregoing  and  other  facts,  an  altematiye  writ  was  issued  out  of 
this  court,  forbidding  further  proceedings  by  the  district  eourt 
pending  the  action  of  this  court,  and  to  this  writ  a  motion  to 
quash  has  been  addressed. 

The  jurisdiction  of  the  district  court  is  assailed  on  a  number 
of  grounds,  and  a  consideration  of  them  all  together,  with  the 
matters  urged  in  resistance  of  them,  would  lead  us  very  far  afield. 
There  stands,  however,  at  the  very  threshold  of  the  proceeding 
an  obstacle  so  formidable  that  all  the  other  questions  raised  be- 
come purely  academic. 

The  cause  came  before  the  district  court  as  an  appeal  from  the 
[1]  report  of  the  appraisers  under  the  provisions  of  sections 
8441-3446,  Revised  Codes,  and  it  does  not  fall  within  these  pro- 
visions, according  to  the  facts  admitted  of  record.  The  operar 
tion  of  these  sections,  so  far  as  it  has  to  do  with  the  appointment 
of  appraisers,  with  an  appraisement  by  them  and  with  an  appeal 
therefrom,  is  by  section  3441  expressly  restricted  to  those  cases 
where  a  grade  has  been  established  by  the  corporate  authority 
of  the  city  or  town,  where  a  building  has  been  erected  with  refer- 
ence to  such  grade,  where  the  grade  is  afterward  changed,  and 
where  such  change  entails  the  raising  or  lowering  of  the  building, 
to  the  damage  of  the  owner.  It  is  alleged  by  the  relator,  and 
admitted  by  the  motion  to  quash,  that  there  had  been  no  change 
of  established  grade,  but  that  the  grading  in  question  was  to 
make  the  streets  conform  to  the  grade  established;  that  whatever 
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»  change  was  made  or  contemplated  was  not  from  one  established 

f  grade  to  another,  but  from  contour  to  grade.    It  is  undoubtedly 

»  [2]    true  that  the  right  of  the  owner  of  property  to  redress  for 

:  damages,  in  such  a  case  as  the  facts  here  disclose,  is  guaranteed 

I  by  the  Constitution  (Article  III,  sec.  14 ;  Less  v.  City  of  Butte, 

:  28  Mont.  27,  98  Am.  St.  Rep.  545,  61  L.  R.  A.  601,  72  Pac.  140), 

and  the  sections  above  referred  to  are  an  attempt  to  prescribe 
I  and  to  circumscribe  the  methods  by  which  such  redress  may  be 

!  obtained  under  certain  circumstances.    Such  a  statute  is  not  to 

r  be  construed  to  cover  conditions  to  which  it  does  not  specifically 

r  refer;  but  as  to  all  .matters  not  within  its  provisions,  the  owner  is 

left  to  pursue  the  general  methods  established  by  law  for  the 
assertion  of  rights  and  the  redress  of  wrongs. 

Moreover,  when  all  the  circumstances  detailed  in  section  3441 
[3]  exist,  the  power  of  the  city  to  appoint  a  board  of  appraisers 
and  clothe  it  with  any  authority  is  made  further  to  depend  upon 
the  inability  of  the  city  and  the  owner  to  agree.  (Sec.  3442.) 
This,  of  course,  implies  some  effort,  and  it  does  not  appear  that  be- 
fore the  board  was  appointed  any  effort  to  agree  was  made  by  the 
city  and  Mr.  Thomas,  or  that  they  were  in  fact  unable  to  agree. 

We  must  therefore  hold  that  the  board  from  whose  action  the 
appeal  in  question  was  attempted  never  had  any  legal  existence, 
nor  its  report  any  binding  authority ;  hence  there  was  nothing  to 
appeal  from,  and  the  district  court  is  without  jurisdiction. 
A  peremptory  writ  is  directed  to  issue  forthwith. 

Mb.  Chief  Justice  B&antly  and  Mb.  Justice  Hollowat  con- 
cur. 


MEMORANDA 
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DECISIONS  RENDERED  WITHOUT  EXTENDED  OPIN- 
IONS  DURING  THE  PERIOD  EMBRACED 

IN  THIS  VOLUME. 


No.  3,374.— STATE  ex  rel.  ISABEL  DOLENTY,  Relatedc, 
V.  DISTRICT  COURT  bt  al.,  Respondents. 

Original  application  for  writ  of  mandate  against  the  district 
court  in  and  for  Broadwater  County,  and  Hon.  Ben  B.  Law, 
Judge  presiding. 

Decided  September  2,  1913. 

PER  CURIAM. — The  petition  of  relatrix  for  a  writ  of  man- 
date herein,  having  this  day  been  presented  to  the  court,  it  ia 
after  due  deliberation  ordered  that  a  peremptory  writ  issue, 
directing  the  court  below  to  issue  a  writ  of  possession  or  make 
such  orders  as  may  be  necessary  to  enforce  its  decree  in  the  suit 
of  Henry  J.  Reed  et  al,,  Plaintiffs,  v.  Isabel  Dolenty,  Executrix, 
Defendant,  rendered  in  favor  of  said  defendant. 

Messrs.  Wight  &  Pew,  for  Relatrix. 


No.  3,359.— PETER    STRAUD,   Respondent,  '  v.    CHICAGO, 
BURLINGTON  &  Q.  RT.  CO.,  Appellant. 

^Appeal  from  District  Court,  Yellowstone  County;  Qeo.  W. 
Pierson,  Judge. 

Decided  September  15,  1903. 
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620  Ubmobanda. 

PEB  CUBIAll— It  If  ordered  fhst  the  apped  in  the  mfoi^ 
entitled  eanae  be,  and  die  same  is  herein  dismiii'd,  in  aeeordanee 
stipolatioQ  of  eonnsel  on  ffle  herein. 


Menn.  E.  T.  Clark  and  O.  F.  Oi>ddard,  for  AppdhmL 
Mr.  Thad.  8.  Smith,  lot  Bespcmdent 


No.  3^9.— ELENOB  RYAN,  Respgnbkfit,  v.  NOBTHEBN 

PACIFIC  BY.  CO.,  Appellant. 

Appeal  from  Digtrict  Court,  Park  County;  J.  MSUr  Smith,  • 
Judge  of  the  First  Judicial  District , 


Decided  September  20,  1913. 

PEB  CUBIAM. — ^Upon  motion  of  counsel  for  appeHant  berein, 
it  is  ordered  that  the  appeal  in  this  cause  be  and  the  same  is 
hereby  dismissed. 

Messrs.  Ounn  dk  Bosch,  for  Appellant. 


No.  3,387.— J.  T.  WILLIAMS,  Appellant,  v.  J.  C.  OBBICK, 

Bespondent. 

Appeal  from  District  Court,  Yellowstone  County;  Oeo.  W. 
Pierson,  Judge. 

Decided  November  10, 1913. 

PEB  CUBIAM. — It  is  ordered  that  the  appeal  in  the  above- 
entitled  cause  be,  and  the  same  is  hereby,  dismissed  without 
prejudice,  in  accordance  with  motion  of  appellant  on  file  herein. 

Mr.  Thomas  C.  Marshall,  for  Appellant 
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No.    3,400.— P.    B.    MILLER,    Respondent,    v.   NORTHERN 
PACIFIC  RY.  CO.  BT  AL.,  Appellants. 

Appeal  from  District  Court,  Missoula  County;  Asa  L.  Duncan, 
Judge. 

Decided  November  28, 1913. 

PER  CURIAM. — ^It  is  ordered  that  the  appeal  in  the  above- 
entitled  cause  be  dismissed  in  accordance  with  stipulation  of 
counsel  on  file  herein. 

Messrs.  Ourrn  &  Bosch,  and  Mr.  Wm,  F.  Wayne,  for  Appel- 
lants. 

Messrs.  Tolan  dk  Oaines,  for  Respondent. 


No.  3,391.— STATE  ex  eel.  JOS.  M.  PYLES,  Respondent,  v. 

ROBT.  J.  BRENNAN,  Appellant. 

Appeal  from  District  Court,  Musselshell  County;  Chas.  L. 
Crum,  Judge, 

Decided  December  3,  1913. 

PER  CURIAM. — It  is  ordered  that  the  appeal  in  the  above- 
entitled  cause  be,  and  the  same  is  hereby,  dismissed  in  accord- 
ance with  stipulation  of  counsel  on  file  herein. 

Messrs.  Boarman  dk  BoanfMM,  for  Appellant. 

Mr.  Thos.  J.  Mathews,  for  Respondent. 
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No.  3.416.— AL.  BENOIT,  Respondent,  v.  WALTER  T.  GUTZ, 

Appellant. 

« 

Appeal  from  District  Court,  Sanders  County^ 
Decided  December  15, 1913. 

PER  CURIAM. — ^Respondent's  motion  to  dismiss  the  appeal 
herein  was  this  day  submitted,  and  the  court  after  due  considers^ 
tion  ordered  the  appeal  dismissed  in  accordance  with  said  motion. 

Mr.  Walter  T.  Outz,  and  Mr.  H.  J.  Burleigh,  for  Appellant. 

Mr.  I.  B.  Blaisdell,  for  Respondent. 


INDEX— VOL.  48. 


ABANDONMENT. 
See  Mines  and  Mining,  5,  6, 

ACCESSORIES. 
See  Criminal  Law,  3. 

ACTIONS. 
At  law,  between  partners, — see  Partnership,  1. 
Under  special  statutes — Complaint, — see  Pleading  and  Practice,  21. 

Joint  and  Several  Causes  of  Action — Variance. 

1.  Under  the  rule  that  neither  in  actions  ex  contrctdu  nor  in  actions 
ex  delicto  can  the  plea  of  an  obligation  to  the  plaintiff  individually  be 
sustained  by  proof  of  an  obligation  running  to  himself  and  others 
jointly,  held,  in  an  action  by  a  cattle  owner  against  a  railroad  company 
based  upon  a  complaint  counting  on  the  failure  of  the  carrier  to  supply 
cars  on  a  given  day  for  the  shipment'  of  plaintiff's  cattle,  that  there 
was  a  fatal  variance  between  his  pleading  and  the  evidence,  which 
showed  that  the  obligation  to  furnish  cars  ran  to  a  combination  of 
cattle  owners,  of  which  plaintiff  was  one,  and  not  to  him  individually. 
American  L.  &  L.  Co.  v.  Great  Northern  By.  Co.,  495. 

Same. 

2.  An  obligation  running  to  a  combination  of  persons  jointly  could 
not  be  changed  into  one  actionable  by  any  member  of  it,  by  the  fact 
that  defendant's  agent  knew  from  previous  transactions  that  plaintiff 
was  a  member  of  the  combination,  and  that  failure  to  perform  would 
result  in  damage  to  the  latter. — American  L.  &  L.  Co.  v.  Great  Northern 
By.  Co.,  495. 

Issues — ^Determinable  as  of  What  Date. 

3.  'All  issues  must  be  determined  as  of  the  date  of  the  eommencement 
of  the  action. — Scott  v.  Waggoner,  636. 

ADMISSIONS. 
By  failure  to  reply, — see  Pleading  and  Practice,  12. 


ADYEBSE  USE. 
See,  also.  Cities  and  Towns;  Quieting  Title. 
Of  streets — Evidence, — see  Cities  and  Towns,  2,  3. 

ALDEBMEN. 
Eligibility  to  office, — see  Elections,  2. 

AMENDMENTS, 

Defective  undertakings  on  appeal  from  justices'  courts, — see  Justices  of 
the  Peace,  5,  6. 

Of  complaint  after  close  of  evidence, — see  Pleading  and  Practice,  23^  24. 

Of  pleadings — ^Discretion, — ^see  Irrigation  Districts,  4. 
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ANIMALS. 
8m  Livestock. 

APPEAIi  AND  ERROR, 

See,  also.  Harmless  Error. 

Notice  and  undertaking  on  appeal  from  justices'  courts, — see  Justices  of 
the  Peace,  3-6. 

Probate  Proceedings — Nonappealable  Orders. 

1.  An  order  requiring  a  person  charged  bj  an  administrator  with 
having  concealed  or  disposed  of  assets  of  the  estate  represented  by  the 
latter,  made  after  examination  of  the  former  pursuant  to  a  citation 
issuea  in  a  proceeding  instituted  under  sections  7505  and  7506,  Revised 
Codes,  to  make  disclosure  as  prayed,  is  not  appealable. — ^In  re  Roberts' 
Estate,  40. 

New  Trial  Order — ^Discretion — ^Review. 

2.  Quaere:  Must  the  ruling  of  a  district  judge,  called  in  to  pass  upon 
a  motion  for  new  trial,  be  tested  by  the  same  standards  of  discretion 
as  would  be  applied  to  that  of  the  judge  who  tried  the  case  if  he  had 
ruled  thereon  f — ^Leveridge  v.  Hennessy,  58. 

Same — Affirmance,  When. 

S.  An  order  granting  a  new  trial  which  does  not  indicate  upon  which 
of  several  grounds  assigned  it  was  based,  will  be  affirmed  if  justifiable 
upon  any  one  of  them. — O'Hanlon  v.  Ruby  Qulch  Min.  Co.,  65. 

Trial — Theory  of  Case — Conclusiveness. 

4.  Where  defendant  made  no  objection  to  the  trial  of  a  cause  as  one 
to  quiet  title  to  a  mining  claim  under  section  6870,  Revised  Codes,  he 
will  not  be  heard  on  appeal  to  insist  that  it  should  have  been  tried  as 
an  adverse  suit  under  section  2326,  United  States  Revised  Statutes.— 
O'Hanlon  v.  Ruby  Gulch  Min.  Co.,  65. 

Briefs — Assignments  of  Error — ^Waiver. 

5.  Assignments  of  error  not  argued  in  appellant's  brief  will  be  treated 
as  waived. — Frank  v.  Butte  ft  Boulder  M.  &  L.  Co.,  83. 

Motion  to  Strike  Testimony — ^When  Refusal  not  Error. 

6.  Refusal  of  motion  to  strike  all  of  certain  testimony,  parts  of  which 
only  were  inadmissible,  was  not  error. — ^Westlake  v.  Keating  Qold  Min. 
Co.,  120. 

Pleading  and  Proof — ^Variance — Waiver. 

7.  Where  an  action  was  tried  in  the  district  court  on  the  theory  that 
the  pleadings  were  sufficient  to  admit  certain  proof  for  the  purpose  for 
which  it  was  offered,  the  losing  party  will  not  be  heard  to  assert  on 
appeal  for  the  first  time  that  there  was  a  fatal  variance. — Mosher  v. 
Sutton's  New  Theater  Co.,  137. 

Conflicting  Evidence — Verdict  Conclusive. 

8.  Where  the  verdict  of  the  jury  is  based  on  conflicting  evidence,  it  is 
conclusive  on  appeal. — Western  Min.  Supply  Co.  ▼.  Melzner,  174;  Lizott 
v.  Big  Blackfoot  M.  Co.,  171. 

Briefs — Argument — Assignments  of  Error — ^Waiver. 

0.  An  assignment  of  error  based  upon  an  instruction  given,  the  only 
argument  devoted  to  which  in  appellant's  brief  is  contained  in  the 
words:  "As  to  this  instruction  we  think  that  this  error  is  the  breach  ot 
an  elementary  proposition  of  law,"  will  be  deemed  waived  for  lack  of 
proper  argument  in  support  thereof. — ^Western  M.  Supply  Go.  T.  Mels- 
ner,  174. 
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Contracts — Measure  of  Damages — ^Failure  to  Instmet — ^Beyersible  Error. 

10.  Failure  to  instruct  the  jury  as  to  tlie  measure  of  damages  reeoyer- 
able  in  an  action  on  a  contract  is  reversible  error. — McFarland  v. 
Welch,  196. 

Evidence — Technical  Error — EflFect. 

11.  For  merely  technical  error  in  the  admission  and  exclusion  of  evi- 
dence which  did  not  result  in  prejudice  to  appellant,  a  judgment  will 
not  be  reversed. — ^De  Sandro  v.  Missoula  L.  ft  W.  Co.,  226. 

Appeal — Correct  Judgment — Affirmance  Notwithstanding  Error. 

12.  Where  plaintiff  was  not  entitled  to  judgment  in  any  view  of  the 
case  as  tried,  it  will  not  be  reversed  for  error  committed  during  trial. — 
Howell  T.  Bent,  268. 

Equity  Gases— Transcript — Evidence — ^Bules. 

13.  Disregard  of  subdivision  3  of  supreme  court  Bule  YIII,  requiring 
that  in  equity  cases  where  questions  of  fact  are  presented  for  review, 
the  testimony  relating  thereto  must  appear  in  the  transcript  by  ques- 
tion and  answer,  lays  the  appeal  open  to  dismissal. — Gilmore  v.  Ostro- 
nich,  305. 

Theory  of  Case — Conclusiveness. 

14.  Under  the  rule  that  a  party  will  be  held  bound  on  appeal  by  the 
position  assumed  by  him  in  the  trial  of  his  case  in  the  district  court, 
where  an  action  concerning  dealings  between  former  partners,  brought 
after  settlement  of  the  partnership  affairs,  was  tried  as  one  at  law,  with 
the  apparent  consent  of  appellant,  he  was  not  in  a  position  to  assert 
that  it  should  be  reviewed  as  a  suit  in  equity  for  an  accounting. — Qold- 
smith,  Exr.,  v.  Murray,  337. 

Jippeal — Conflicting  Evidence — Judgment — Affirmance. 

15.  In  an  action  at  law  tried  by  the  court  without  a  jury,  the  evidence 
introduced  in  which  was  conflicting,  it  was  the  exclusive  privilege  of 
the  trial  judge  to  determine  the  credibility  of  the  witnesses,  and  its 
finding,  reviewed  on  motion  for  new  trial  and  attacked  for  insufficiency 
of  the  evidence  to  support  it,  must  be  accepted  as  final  on  appeal. — 
Goldsmith,  £±r.,  v.  Murray,  337. 

Notice  of  Appeal — Sufficiency. 

16.  A  notice  of  appeal  which,  though  informal  and  indefinite  in  the 
extreme,  must  have  apprised  defendant  that  plaintiff's  purpose  was  to 
appeal  from  a  judgment  entered  on  a  given  date  in  favor  of  the  former 
and  against  the  latter,  held  proof  against  dismissal  on  the  ground  of 
insufficiency. — Stephens  v.  Conley,  352. 

Appeal — Correct  Result — Wrong  Reason — Affirmance. 

17.  If  a  decision  of  the  trial  court  is  correct,  though  based  upon  an 
erroneous  reason,  it  will  not  be  disturbed  on  appeal. — Stephens  y. 
Conley,  352;  Canning  v.  Fried,  560. 

Review — Scope. 

18.  On  appeal  from  a  judgment  erroneously  dismissing  an  action  on 
the  ground  that  the  complaint  did  not  state  a  cause  of  action,  the  de- 
fects in  which  pleading  were  cured  by  the  answer,  the  supreme  court  is 
not  concluded  from  ordering  a  new  trial  because  of  appellant's  failure 
to  call  the  trial  court's  attention  to  the  curative  effect  of  the  answer. — 
Stephens  v.  Conley,  352. 

Maps — Record  on  Appeal. 

19.  Where  a  map  or  plat  is  used  on  the  trial  in  the  district  court.  It 
should  be  incorporated  in  the  record  on  appeal,  with  proper  references 
fixing  the  points  adverted  to  by  the  witnesses,  to  the  end  that  the  evi- 
dence touching  it  may  be  intelligible  to  the  appellate  court. — ^Kaufman 
V.  City  of  Butte,  400. 
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Sew  TrJL  Or-^r— Ail?Tia2«.  Vi«. 

21.  When  ■■  «rfier  frsntis^r  a 
fe<e  aftnM^  if  is  aaj'be  j^^ 
XA  tb»  ii;tuw  4f  is^in^rKm  :* 

mMMTjiam  pT»a  bj  tae  cnixjt  fir  isi  n!  -ig, — C/Haaka  t. 
0>,,  i5:  Wa..a««  t.  Olica^,  M.  4  P.  &  Bf .  Co,  4i7; 

21a.     T¥e  «x£^:'nej  of  tifae  erii^afce  to  j^sdfj 

^:i  Bftj  be  nfc.»^  cm  miiiiCA  for  a  z««  irial  a»i  ig*ig»ed  ob  ^ipeal 

wita.'vit  foraal  «^T;t.^^s.  tfac  kw     B«t.  G>ies.  »e.  6784  > 

aa  exe^t;^m  fvr  that  pcrpcse:  b?ree  m.  formal  bill  of 

B454  reqa^red. — C<.arow  t.  H-i^e,  437. 

Prw-Tmpts'ya  of  Com^t^»;m  of  J-'!zaieEt. 

22.  Ob  appeal  tJ:*  pr^suoiptioa  ob:aiss  tittt  tltt  trial  eomt  did  aot 
eo.-r.xit  error,  asi  tbe  bcriea  of  oTerecsiag  tfaat  presmiptioB  rats 
vpoa  appeDaat. — Rim^img  ▼.  Sautk  Sner  Devdopatfat  Co^  467. 

Special  Order  Aft«r  Final  Jo  ij^m^t — ^Appealable  Order— Bcriev. 

23.  Aa  or^l^T  refosiag  to  let  aside  a  jadgneat  m  a  special  one  nade 
after  faa)  jc'lgmeot  and  appealable  as  «oeh  (Bev.  Codes,  aee.  7098); 
keaee  it  mttj  aot  be  reriewed  oa  ^peal  from  a  aew  trial  order.— 
Caaoio;  ▼,  Fried,  560. 

Defaolt  Jadgment — Vaeatioa — Appeal   from  Order — Beeord — Tamiffirieicy. 

24.  On  appeal  from  aa  order  setting  aside  a  defanlt  jad^mcat,  tiie 
papers  ai^toallj  used  mb  the  basts  of  the  order  most  be  embodied  in  t 
bill  of  ezeeptions  certified  bj  the  trial  jndge,  copies  eertified  by  the 
elerfc  or  attomejs  being  iasnffieieat. — South  w.  Kirk,  489. 

New  Trial  Order— Record. 

25.  In  the  absence  of  a  eopj  of  the  notice  of  intention  to  more  for  t 
new  trial,  the  merits  of  the  motion  maj  not  be  psssed  apon. — Gmmsg 
T.  Pried,  560. 

Appellant  maj  not  Complain,  When. 

26.  Of  an  error  against  respondent,  appellant  maj  not  eomplaia.' 
Ljron  T.  United  States  F.  k  G.  Co.,  591. 

APPEALABLE  OBDEBS. 
6peeial  order  after  final  judgment, — see  Appeal  and  Error,  23. 

ABSON. 
See  Criminal  Law,  1-3. 

ASSAULT. 
See  Convicts,  L 

ASSIGNMENT. 
Of  contract  to  purchase  land, — see  Real  Property,  2. 

ATTOBNETS. 

Cannot  waive  substantial  right  of  heirs  or  creditors, — see  Estates  of  D^ 
ceased  Persons,  8. 

Misconduct  on  part  of  county  attorneys  in  prosecution  of  crimiiial|— IM 
Criminal  Law,  7. 
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BIAS  AND  PREJUDICE. 
Disqualification  of  district  judges, — see  District  Courts,  2,  3. 

BILLS  OF  EXCEPTION. 
When  formal  bill  not  required, — see  Appeal  and  Error,  21a. 

Time  for  Settlement — ^Unlawful  Extension  of  Time. 

1.  Under  section  7190,  Bevised  Codes,  the  time  for  presenting  a  bill 
of  exceptions  for  settlement  may  not  be  extended  for  a  period  of  time 
exceeding  ninety  days  without  the  consent  of  the  adverse  party;  hence 
objection  to  the  settlement  of  a  bill  on  the  ground  that  it  came  too 
late  should  have  been  sustained,  where  an  extension  of  time  in  excess 
of  that  above  mentioned  was  granted  without  the  adversary's  consent. 
Canning  v.  Fried,  560. 

Default — Belief  from — Showing  Bequired. 

2.  Ignorance  of  the  law  as  declared  in  section  7190,  referred  to  in 
paragraph  1,  iupra,  does  not  constitute  an  excuse  within  the  meaning 
of  section  6589,  Bevised  Codes,  authorizing  the  district  court  to  relieve 
a  party  of  his  default  upon  a  showing  of  mistake,  inadvertence,  ex- 
cusable neglect,  etc. — assuming  the  latter  section  t6  be  applicable  to 
the  default  of  a  party  in  failing  to  present  his  bill  of  exceptions  in  time 
for  settlement.— -Canning  v.  Fried,  560. 

Same— Discretion — Must  be  Put  in  Motion. 

3.  The  rule  that  if,  upon  a  motion  to  set  aside  a  default,  the  showing 
made  leaves  the  court  in  doubt,  it  should  be  resolved  in  favor  of  the 
motion,  presupposes  that  a  proper  showing  has  been  made;  in  the 
absence  of  a  showing,  the  court's  discretion  is  not  set  in  motion. — 
Canning  v.  Fried,  560. 

Untimely  Presentation — Practice. 

4.  Where  a  bill  of  exceptions  is  presented  too  late  for  settlement, 
it  should  be  settled,  after  incorporation  of  the  adverse  party's  objec- 
tions, and  the  motion  for  new  trial  denied,  or  the  court  may  refuse 
to  settle  the  bill  because  presented  too  late. — Canning  v.  Fried,  560. 

BONDS. 
Action  on, — see  Beeeivers,  3-8.    See,  also,  Undertakings. 

BBANDS. 
See  Marks  and  Brands. 

BBIEFS. 
Waiver  of  assignments  of  error, — see  Appeal  and  Error,  5,  9. 

BUBDEN  OF  PBOOF. 

Exclusion  of  territory  from  proposed  new  counties, — see  Counties,  6. 

Exemption  from  taxation, — see  Taxation,  4. 

Master  failing  to  furnish  servant  safe  place  to  work, — see  Personal  In- 
juries, 21. 

Prescriptive  use  of  highways, — see  Cities  and  Towns,  1. 

Personal  injuries — Defense  of  independent  contractor, — see  Pleading  and 
Practice,  13. 

CIRCUMSTANTIAL  EVIDENCE. 
Sufficiency  in  civil  action, — see  Evidence,  18. 
Sufficiency  to  sustain  conviction  for  crime, — see  Criminal  Law,  2. 
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CITIES  AND  TOWNS. 
Contraet  for  water  supplj — Interpretation, — see  Contracts,  9-12. 
Personal  injuries  on  streets, — see  Personal  Injuries,   64-66. 

Streets  and  Alleys — Prescription — Burden  of  Proof. 

1.  Defendant  citj,  asserting  title  to  real  property  by  reason  of  a  rigbt 
acquired  through  adverse  use,  had  the  burden  of  establishing,  by  direct 
or  circumstantial  evidence,  every  element  necessary  to  constitute  its 
alleged  claim,  one  of  which  elements  was  the  fixing  of  a  definite  date 
at  which  the  statute  of  limitations  began  to  run.— Barnard  Realty  Co. 
v;  City  of  Butte,  102. 

Same — Adverse  Use — Evidence. 

2.  Where  the  only  evidence  tending  to  show  the  date  at  which  defend- 
ant city  assumed  to  exercise  control  over  land,  title  to  which  it  asserted 
under  the  doctrine  of  prescription,  by  the  construction  of  a  diteb 
thereon,  was  to  the  effect  that  the  work  had  been  done  in  June  or  July 
of  a  certain  year  and  that  it  required  two  or  three  days  to  complete 
it,  the  only  rational  conclusion  deducible  therefrom  wae  that  it  was  not 
done  until  the  last  two  or  three  days  of  July;  held,  therefore,  that  the 
statute  was  not  put  in  motion  until  July  28  of  that  year. — ^Barnard 
Realty  Co.  v.  City  of  Butte,  102. 

Same — Adverse  Use — Insufficiency. 

3.  Under  section  1340,  Revised  Codes  (sec.  2603,  Pol.  Code,  1895). 
the  mere  use  of  land  by  the  public  as  a  street  for  the  statutory  period, 
not  coupled  with  an  assumption  of  jurisdiction  over  it  by  the  citj 
authorities,  was  insufficient  to  clothe  the  city  with  title  by  prescription. 
Barnard  Realty  Co.  v.  City  of  Butte,  102. 

Same— Control — Statutes. 

4.  Held,  that  though  sections  1337  and  1340,  Revised  Codes,  are  parts 
of  an  Act  relating  in  terms  to  county  roads  (Laws  1903,  Chap.  44), 
the  legislature  in  providing  in  the  former  that  not  only  roads,  but  also 
streets,  alleys,  etc.,  should  be  deemed  public  highways,  and  in  the 
latter  that  no  highway  as  thus  defined  should  be  vacated  otherwise  than 
as  provided  therein,  and  no  route  of  travel  should  thereafter  become 
a  highway  by  mere  use  not  coupled  with  a  declaration  to  that  effect 
by  the  county  commissioners,  impliedly  ordained  that  use  of  a  strip 
of  land  within  the  limits  of  a  city  or  town  for  street  or  alley  purposes, 
should  not  be  deemed  adverse  until  assumption  of  jurisdiction  over  it 
by  the  city  authorities;  held,  further,  that  by  naming,  in  the  latter 
section,  the  board  of  county  commissioners  only  as  the  agency  through 
which  roads,  streets,  etc,  may  be  established  or  vacated,  it  was  not 
intended  to  invest  the  board  with,  and  deprive  the  city  authorities  of, 
control  over  streets,  alleys,  etc,  (See,  also,  opinion  on  motion  for  re- 
hearing.)— Barnard  Realty  Co.  v.  City  of  Butte,  102. 

Aldermen — Eligibility — Residence — Statutory  Construction. 

5.  Held,  that  the  provisions  of  section  3228,  Revised  Codes,  to  the 
effect  that  no  person  shall  be  eligible  to  any  elective  or  appointive 
municipal  office  who  has  not  resided  in  the  city  or  town  for  at  least 
two  years  immediately  preceding  his  election  or  appointment,  ap- 
plies to  officers  (aldermen  in  the  instant  case)  elected  at  the  first 
election  after  the  incorporation  of  a  town. — Brown  v.  Foster,  114. 

Injunction — Properly  Denied,  Wben. 

6.  Equitable  relief  by  way  of  injunction  to  prevent  the  removal  of 
a  frame  structure  valued  at  $200  from  ground  claimed  by  defendant 
city  as  a  portion  of  one  of  its  streets,  and  to  which  ground  plaintiff 
had  no  title  whatever,  was  properly  denied,  since  an  action  at  law 
would  afford  plaintiff  complete  relief  by  way  of  damages. — Kaufman 
T.  City  of  Butte,  400. 
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streets — Coimnon-law  Dedication — Pleadings — Sufficiency, 

7.  An  answer  alleging  that  land  in  controversy  had  been  for  more  than 
ten  years  regularly  laid  out,  dedicated,  and  used  as  a  pubUe  thorough- 
fare or  street  of  the  city  was  sufficient  to  admit  proof  of  a  common- 
law  dedication. — Kaufman  v.  City  of  Butte,  400. 

Same — Common-law  Dedication — Elements  Constituting. 

8.  The  essential  elements  of  a  common-law  dedication  of  land  for 
street  purposes  are  the  owner's  ofiFer  evidencing  his  intention  to  dedi- 
cate, and  an  acceptance  by  the  public. — ^Kauf man  y.  City  of  Butte,  400. 

Same — Offer — Sufficiency. 

9.  The  filing  of  a  plat  on  which  an  avenue  was  shown  by  name, 
though  insufficient  to  meet  the  requirements  of  the  statute  in  that  re- 
gard, was  a  sufficient  offer  to  the  public  of  the  ground  under  a  com- 
mon-law dedication,  and,  in  the  absence  of  evidence  to  the  contrary, 
indicated  the  intention  of  the  owners  to  dedicate  the  ground  to  the 
public  for  a  highway. — ^Kaufman  v.  City  of  Butte,  400, 

Same — Acceptance  by  Public — Evidence — Sufficiency. 

10.  Evidence  held  sufficient  to  show  such  user  of  a  strip  of  ground 
as  a  street  by  that  part  of  the  general  public  having  occasion  to  use 
it,  as  to  constitute  an  acceptance  of  it  by  the  public  as  a  street  under 
a  common-law  dedication. — Kaufman  v.  City  of  Butte,  400. 

Same — Acceptance— Reasonable  Time. 

11.  The  acceptance  of  a  common-law  dedication  must  occur  within  a 
reasonable  time  after  the  offer. — Kaufman  v.  City  of  Butte,  400. 

Same — Negligence  of  Officers — Estoppel. 

12.  The  right  of  a  city  to  the  use  of  a  strip  of  ground  as  a  street 
dedicated  for  that  purpose  cannot  be  defeated  by  the  negligent  or 
wrongful  failure  of  its  officers  to  prevent  the  use  of  a  portion  of  it 
as  a  building  site. — Kaufman  v.  City  of  Butte,  400. 

Streets — Changing  Grades — Board  of  Appraisers — Appeal  to  District  Court 
— Jurisdiction. 

13.  Held,  on  application  for  writ  of  prohibition,  that  the  operation 
of  sections  3441-3446,  Revised  Codes,  providing,  inter  ialia,  for  a  board 
of  appraisers  to  report  the  damages  accruing  to  a  property  owner  be- 
cause of  the  contemplated  grading  of  a  street,  for  an  appeal  from 
their  award,  etc^  is  restricted  to  cases  where  an  established  grade  is 
about  to  be  changed  to  a  new  and  different  one  to  the  damage  of  the 
owner  who  has  erected  a  building  with  reference  to  the  grade  as  estab- 
lished, and  that  therefore  the  district  court  was  without  jurisdiction  to 
entertain  an  appeal  from  an  award  of  such  a  board  where  the  damages 
complained  of  were  the  result  of  a  change  in  the  street  from  contour 
to  established  grade. — State  ex  rel.  City  of  Butte  v.  District  Court,  614. 

Same — Injury  to  Property — Compensation — Constitution. 

14.  The  right  to  compensation  for  damages  to  property  occasioned- by 
the  grading  of  a  street  from  contour  to  established  grade  is  guaranteed 
by  section  14,  Article  III,  Constitution,  declaring  that  just  compensa- 
tion must  be  made  where  private  property  is  taken  or  damaged  for 
public  use. — State  ex  rel.  City  of  Butte  v.  District  Court,  614. 

Same — Appointment  of  Appraisers — ^When  Improper. 

15.  To  warrant  the  appointment  of  a  board  of  appraisers  to  assess  the 
damages  accruing  to  abutting  property  by  reason  of  a  change  in  the 
established  grade  of  a  street,  it  must,  under  section  3442,  Revised 
Codes,  appear  that  the  cily  and  the  owner  are  unable  to  agree  upon  the 
amount  of  damages. — ^State  ex  reL  City  of  Butte  y.  District  Court,  614. 
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CIAIM  AND  DELIYEBT. 
See,  abo,  ErideMC,  10-14; 

Yerdiet — Whea  InraffieieDt. 

1«  A  verdiet  in  claim  aad  deliTerj  whieJi  doei  aot  revpoad  to  aO  Ae 
Biateria]  i»oes  tried  is  iasnffieient  to  ■jutiia  a  jndgaieat. — Ci'rtfc  v- 
Axbogaat,  209. 

COMMON  LAW. 

See  Statutes  aad  Statntoiy  Constraetioa,  S. 

COMPBOMISE  AND  SETTLEMENT. 
See  Gontraete,  15, 

CONCLUSIOXa 
See  Pleading  and  Piaetiee,  3. 

CONDEMNATION  PBOCEEDINGa 
See  Eminent  Domain. 

CONDITIONAL  SALEa 
See  Instrnetionay  7. 

CONSTITUTIONAL  LAW. 

See,  also,  ''White  Oave"  Act. 

Nature  of  Instmment. 

1.  The  state  Constitution  is  a  limitation  npon  legislatiTe  action,  and 
not  a  grant  of  power. — Northern  Pae.  Bj.  Co.  t.  Mjelde,  287;  State 
ex  rel.  Hillis  t.  Sullivan,  320. 

Taxation — Revenue — Construction.  

2.  Since  the  subject  dealt  with  in  section  3,  Article  XH  of  the  Con- 
stitution, was  revenue,  anj  doubt  as  to  the  sense  in  which  anj  term 
therein  found  was  used  bj  the  framers  of  that  instmment  must  be 
resolved  in  favor  of  a  definition  under  which  public  revenue  will  be 
raised,  rather  than  one  which  will  defeat  such  purpose. — ^Northern  Pae. 
By.  Co.  ▼.  Mjelde,  287. 

Legislative  Construction — Effect. 

3.  A  construction  for  many  years  placed  upon  a  constitutional  pro- 
vision by  the  legislature  in  enacting  statutes  is  entitled  to  respectful 
consideration  by  courts. — Northern  Pae.  By.  Co.  t.  Mjelde,  287. 

Bnjes  of  Construction. 

4.  The  state  Constitution  must  be  construed  in  the  light  of  the  history 
of  the  commonwealth,  the  surrounding  circumstances,  the  subject  mat- 
ter under  consideration,  the  object  sought  to  be  attained,  as  well  as 
the  system  of  laws  in  being  at  the  time  of  its  adoption  and  continued 
in  force  by  Schedule  1  thereof. — State  ex  rel.  Hillis  v.  Sullivan,  320. 

Departments  of  Government — Powers. 

5.  The  provision  of  section  1,  Article  lY,  state  Constitution,  dividing 
the  state  government  into  three  departments,  held  to  mean  that  the 
powers  properly  belonging  to  one  department  shall  not  be  exercised  by 
either  of  the  others,  and  not  that  there  shall  be  an  absolute  independ- 
ence between  them.— -State  ex  rcL  Hillis  v.  Sullivan,  320. 
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CONSTITUTION  OP  MONTANA. 

(List  of  Sections  Cited  or  Commented  upon.) 

Article  III,  section  10   554 

Article  III,  section  14   110,  206,  617 

Article  HI,  section  15    444 

Article  III,  section  27   206 

Article  VIII,  section  23    479 

Article  IX,  section    2   32 

Article  IX,  section    9   33 

Article  XI,  section    4   350 

Article  XII,  section    1   304 

Article  XII,  section    2   296 

Article  XII,  section    3  295  et  seq. 

Article  XII,  section  17  295 

CONTRACTS. 
See,  also.  Estates  of  Deceased  Persons,  3;  Real  Property,  1-3. 

Rescission — ^When  Available. 

1.  A  rescission  is  available  where  a  contract  has  been  made  and  the 
consent  of  the  party  seeking  it  actually  had,  but  given  by  mistake  or 
obtained  through  duress,  menace,  fraud  or  undue  influence. — Michalsky 
▼.  Centennial  Brewing  Co.,  1. 

Payment  Out  of  Special  Fund — Nature  of  Liability. 

2.  Held,  under  the  rules  prescribed  by  the  Codes  for  the  interpretation 
of  contracts,  that  by  a  writing  which  provided  that  a  loan  to  a  cor- 
poration should  be  repaid  monthly  "out  of  the  first  earnings  of  its 
business,  after  deducting  running  expenses,"  it  was  not  intended  to 
ereate  a  general  liability  on  the  part  of  the  company  to  be  paid  after 
a  reasonable  time,  but  to  make  the  indebtedness  payable  out  of  a  special 
fund  consisting  of  the  net  proceeds  as  rapidly  as  they  accumulated. — 
Frank  v.  Butte  &  Boulder  M.  &  L.  Co.,  83. 

When  Interpretation  Unnecessary. 

3.  Where  the  words  employed  in  a  written  contract  are  clear,  certain 
and  unambiguous,  interpretation  may  not  be  resorted  to  to  ascertain  its 
meaning. — Frank  v.  Butte  &  Boulder  M.  &  L.  Co.,  83. 

Interpretation — Province  of  Courts.   * 

4.  It  is  the  province  of  courts  to  interpret  contracts  which  are  open 
to  interpretation,  not  to  make  new  ones  for  the  parties  or  to  alter  or 
amend  those  which  they  themselves  have  made. — ^Frank  y.  Butte  & 
Boulder  M.  ft  L.  Co.,  83. 

Preventing  Completion — Complaint — ^Insufficiency. 

5.  Complaint  in  an  action  to  recover  on  a  contract  which  plaintiff 
claimed  he  was  prevented  by  defendant  from  fully  performing,  held 
insufficient  for  lack  of  allegation  that  defendant's  interference  was 
wrongful,  or  a  showing  that  his  failure  to  complete  the  contract  was 
excusable. — McFarland  v.  Welch,  196. 

Same — Remedies — Election. 

6.  Where  full  performance  of  a  contract  is  prevented  by  the  wrong- 
ful interference  of  one  party,  the  other  may  treat  such  wro-ngful  act 
as  a  breach  of  the  contract  and  at  once  sue  for  damages  arising  from 
loss  of  the  benefits  which  would  reasonably  have  followed  a  complete 
performance  on  his  part,  showing  that  he  was  injured  by  the  breach 
and  the  extent  of  his  injury;  or  treat  the  contract  as  at  an  end  and 
she  upon  a  quantum  meruit  for  the  part  already  performed. — McFar- 
land V.  Welch,  196. 


iBAt  ;t  caa2«:t  be  Eris-s^irierRcod.  h  ii  mm  rp^  to   ^^r- 
.— Batte  Water  Ca.  t.  City  cf  Bstze^  ZS^ 

::tUm  aad  Tovu^Wat«r  S^z'tr — ^Vdsfpal  ParpoRa. 

10,  BeJ/i,  tkat  a  eoatraet  berv^ca'a  citj  aai  a  «aaer  covpaxj  aisder 
t£«  p7'y7.«:'>zs  «f  oae  jMra^^raph  of  vtffli.  to  ^e  effect  tikat  t2e  ecxpasj 
w<riM  tX  a  anl^ilMX*^  late  per  Mrdraci  ■cppir  vater  '^aiu.jaary  fc»r 
#re  ad  j[;ezL<^»*  B':aiieipal  p-r^osw,"  tie  e.Tj  ccBte=i«*i  f ?t  water  fcr 
9^rLE,\L\:z%  aad  otter  B^ri^fpal  paip<:«es  witb4?vt  adiitiozal  coaC  was 
B<>t  M  free  from  amhi^ty  as  to  ex£l;:le  iaaeipietalioa.  wWre  fros 
laairaajpe  ia  a  fQec<e:<Kicg  pafagnpk  aa  iafereaee  was  penusaihle  tbai 
hj  it  the  ferr*<»e  wttnxiot.^  ia  tte  fonser  was  fished  to  fire  bjiraat 
aerTKe,  aad  where  Oder  aaother  cJaose  the  eompaaj  was  required  to 
foraUb  water  free  of  eharge  for  eertaia  eanmeiatcd  parpoaea. — ^Biitta 
Water  Co.  t,  Cllj  of  Bntte,  3S6. 

Praetieal  Interpretation  by  Parties — Effect. 

11,  Where  the  parties  to  a  eontraet  of  doabtful  or  ambiguoos  meaaiag 
bare  piar^^j  a  praeti'*al  interpretation  opon  it  for  a  anmber  of  jeara, 
it  is  one  of  the  best  inriieations  of  their  trae  iateaL — ^Botte  Water 
Co,  r.  City  of  Botte,  3%«. 

Cities  aad  Towns — Water  Mains — Extension — Liability  for  Ezpeasea. 

12,  Under  a  eon  tract  between  a  city  and  a  water  company  proridiiig 
that  the  latter  shoald  famish  and  keep  supplied  with  water  all 
hydrants  installed  in  excess  of  the  then  existing  hydrants,  that  all  such 
hydrants  shoald  be  located  as  the  fire  marshal  directed  and  kept  in 
good  repair  by  the  company  ready  for  use  for  fire  purposes,  and  that 
the  city  should  have  the  right  to  order  the  water  mains  extended  upon 
any  street,  the  city  was  not  liable  for  materials  and  labor  ia  setting 
a  new  hydrant  and  laying  a  water  main. — Batte  Water  Go.  t.  City  of 
Botte,  386, 

Extension — Offer  and  Acceptance — Evidence. 

13,  The  contention  that  a  contract,  nnder  the  terms  of  which  standing 
timber  was  to  be  removed  within  a  certain  time,  had  been  extended  by 
an  oral  agreement  between  the  parties,  was  not  sustained  by  evidence 
showing  an  offer  on  the  part  of  the  owner,  kept  open  for  nearly  two 
months,  and  a  counter-proposition  by  an  agent  of  the  purchaser  to 
whom  the  latter  had  sent  a  check  for  the  consideration  demanded  by  the 
owner,,  together  with  instructions  to  close  the  deal,  the  agent  breaking 
off  negotiations  without  communicating  the  acceptance  or  tendering  the 
consideration. — Donlan  ▼.  Arnold,  416. 

Porfeitu re— Relief  from — Prerequisites. 

14,  Held,  under  the  rule  that  before  a  party  may  have  the  protection 
afforded  by  section  6039,  Revised  Codes,  against  loss  in  the  nature  of 
a  forfeiture  of  payments  made  under  a  contract  which  he  has  failed  to 
fully  perform,  he  must  show  by  his  pleading  and  proof  that  his  breach 
of  duty  was  not,  among  other  things,  grossly  negligent,  that  plaintiff 
who,  after  purchasing  standing  timber  with  the  understanding  that  it 
should  be  removed  before  a  certain  date  five  years  thereafter,  did 
nothing  in  the  premises  until  sixty  days  before  tks  azpiration  of  the 
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tiine  limiti  when  he  entered  into  negotiations  for  an  extension  of  the 
life  of  the  contract,  and  then  delayed  taking  action  until  a  few  days 
before  the  end  of  the  five-year  period  when  his  agent,  though  instructed 
to  dos^  the  transaction  by  accepting  an  offer  made  by  the  owner,  broke 
off  negotiations  and  failed  to  communicate  the  acceptance  or  tender 
the  consideration  asked,  was  not  entitled  to  relief. — ^Donlan  v.  Arnold, 
4ie. 

Breach — Defenses — Compromise  and  Settlement — Erroneous  Instructions. 
15.  In  an  action  for  breach  of  a  contract  of  sale  of  livestock,  in  which 
defendant  relied  for  his  defense  on  a  compromise  and  settlement  of  the 
differences  between  him  and  plaintiff,  held,  that  the  trial  court  properly 
granted  a  new  trial  because  of  error  in  too  narrowly  restricting  the 
scope  of  such  defense  in  its  instructions  to  the  jury. — ^Leitner  y.  Car- 
rier, 424. 

CONVERSION. 

See,  also.  Counterclaim,  3,  4,  6. 

Conversion — Corporations — Principal  and  Agent. 

1.  Assumption  of  dominion  over  personal  property  of  another,  incon- 
sistent with  the  latter*s  ownership  of  it,  by  a  corporation  through  one 
of  its  agents  amounts  to  a  technical  conversion  of  it  by  the  agent  as 
well  as  the  company,  if  the  former  was  acting  within  the  scope  of  his 
employment. — De  Celles  v.  Casey,  568. 

Punitive  Damages — Evidence — Insufficiency. 

2.  Evidence  held  insufficient  to  justify  an  inference  of  malice,  fraud 
or  oppression  in  either  taking  or  detaining  property  in  controversy 
in  an  action  in  conversion;  hence  the  imposition  of  punitive  damages, 
otherwise  recoverable  under  section  6047,  Revised  Codes,  was  un- 
warranted— De  Celles  v.  Casey,  568. 

Same. 

3.  Where  two  employees  of  a  storage  company  were  guilty  of  con- 
version in  the  first  instance,  the  fact  that  one  refused  to  divulge 
information  in  his  possession  of  the  other's  appropriation  of  the  arti- 
cles to  his  own  use  was  not  sufficient  ground  for  the  exaction  of 
punitive  damages  from  him. — De  Celles  v.  Casey,  568. 

Excessive  Verdict — Jury — Passion  and  Prejudice. 

4.  Held,  that  a  verdict  for  $1,050  in  favor  of  plaintiff  in  an  action 
in  conversion,  $50  of  which  was  for  the  value  of  the  articles  in 
controversy,  and  the  balance  for  punitive  damages,  was  so  excessive 
as  to  warrant  a  new  trial,  even  after  reduction  of  one-half  of  the 
award  ordered  by  the  court  and  accepted  by  the  plaintiff. — De  Celles 
v.  Casey,  568. 

Return  of  Part  of  Property — Instructions. 

5.  Where  a  part  of  the  articles  in  dispute  in  an  action  in  conversion 
was  returned  to  the  plaintiff,  an  instruction  that  in  arriving  at  a 
verdict  the  jury  should  consider  the  return  thereof  in  mitigation  of 
damages  was  proper,  while  one  which  permitted  a  finding  for  the  full 
value  of  the  goods  returned  was  improper. — De  Celles  v.  Casey,  568. 

CONVICTS. 

Assault — Personal    Liability    of    Warden — Officers — ^Presumptions — Com- 
plaint— Insufficiency. 

1.  Complaint  of  an  ex-convict  in  an  action  against  the  warden  of 
the  state  prison  to  recover  damages  for  an  assault  committed  upon 
his  person  as  well  as  for  certain  personal  indignities  inflicted  upon 
him,  such  as  being  confined  in  the  same  cell  with  an  insane  prisoner 
and  a  negro,  etc,  held  not  to  state  a  cause  of  aetion,  in  the  absence 
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of  «a  mllegatioB  megaliTuig  the  presimptioB  that  tke  aeti  caapliiMi 

01  were  aone  bj  oefendaDt  in  the  perfonmuiee  of  his  ofidal  ditia 
M  warden. — Stephens  t.  Conlej,  352. 

Good-time  Allowance— FaiJore  to  Graat — ^FVba  ImpriaoaaMat — C— pbiit 
— ^Insaffieieney. 

2.  To  jastify  an  ex-eonTiet  in  bringing  an  action  for  false  iapra- 
onment  against  the  warden  of  the  state  prison  beeaose  of  the  failm 
of  defen<&nt  to  dedact  from  the  sentence  imposed  upon  him  bj  tk 
judgment  of  imprisonment  the  good-time  allowance  prorided  for  tv 
section  9737,  Bevised  Codei,  he  must  be  able  to  show  that  the  b<ard 
of  prison  conunisnonen  had  granted  him  snch  commotation  bat  XkaX 
defendant  had  refused  to  deduct  the  credits  allowed;  otherwise  tki 
eomplaiai  fails  to  state  a  cause  of  action. — Stephens  ▼.  Coale/|  3SL 

COBPORATIONa 
See,  alsOy  ConTorsion;  Malicious  Prooecution. 

Board  of  Directors — ^Vacancj— Q°o>^™ — ^Validity  of  Corporate  Acta 

1.  Where  onlj  three  out  of  flve  directors  provided  for  in  the  artida 
of  incorporation  as  the  number  constituting  the  board  of  direeton 
of  a  railroad  corporation  had  been  selected  by  the  stockholden, 
the  corporate  acts  of  the  three,  constituting,  as  they  did,  a  qnonn, 
were  valid,  as  against  an  attack  by  one  outside  the  eorporatioi  or 
by  the  state,  so  long  as  they  acted  either  unanimously  or  bj  t 
majority  of  such  quorum.— Great  Falls  A  Tetoa  County  Rj.  Co.  t. 
Ganong^  54. 

How  Dissolved. 

2.  After  a  corporation  has  been  lawfully  organized,  it  continues  to 
exist  until  its  life  expires  by  limitation,  or  it  has  been  dissolved  by 
one  of  the  modes  prescribed  by  section  3905,  Bevised  Codes. — ^Biroei 
▼.  Smith,  309. 

Capital  Stock — Ownership  in  One  Person — ^Effect. 

3.  Acquisition  of  all  the  capital  stock  of  a  corporation  by  one  per- 
son does  not  vest  him  with  legal  title  to  the  corporate  property,  bot 
carries  with  it  only  an  equitable  interest  in  it. — ^Barnes  v.  Smith,  309. 

Same. 

4.  Where  one  person  acquires  all  the  oapital  stock  of  a  corporttioa 
and  thereafter  conducts  the  business  in  the  corporate  name,  those 
who  deal  with  the  corporation  may  hold  it  liable  for  debts  ineorred 
in  its  name. — Barnes  v.  Smith,  309. 

Directors — Must  be  Bona  Fide  Stockholders. 

5.  By  requiring  directors  of  corporations  having  capital  stock  to 
be  stockholders  (Bev.  Codes,  sec.  3833),  the  legislature  intended  tbtt 
such  officers  should  be  bona  fidCy  not  ostensible,  owners  of  stoch.— 
Barnes  v.  Smith,  309. 

Ownership  of  Stock  in  One  Person — ^EfFect. 

6.  When  the  entire  capital  stock  of  a  corporation  passes  into  the 
hands  of  a  single  person,  its  corporate  entity,  except  as  to  strangers 
who  deal  with  it  as  a  corporation  through  its  officers  and  sgents,  is 
in  abeyance  and  its  functions  for  the  time  being  cease. — ^Barnes  ▼• 
Smith,  309. 

Estoppel. 

7.  One  who,  after  acquiring  all  the  capital  stock  of  a  corporation, 
makes  use  of  the  corporate  machinery  for  his  own  purposes,  evefl 
though  acting  in  good  faith,  is  estopped  to  deny  its  corporate  eapA- 
eity. — Barnes  v.  Smith,  309. 
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Corporate  Entity — Ownership  of  Stock  in  One  Person — Effect — Case  at 
Bar. 

8.  Plaintiff,  owning  all  the  capital  stock  of  a  corporation,  induced 
two  directors,  who  were  in  reality  his  agents  conducting  the  business 
for  his  sole  benefit,  to  indorse  a  note  of  the  corporation  as  guar- 
antors, the  proceeds  of  which  were  used  by  it.  He  later  sold  the 
stock,  agreeing  to  deliver  to  the  purchaser  the  immediate  possession 
of  the  corporate  property,  and  to  save  the  corporation,  harmless  from 
«ny  debts,  liabilities,  etc.  Having  paid  the  note,  he  brought  suit 
against  the  defendants  to  recover  on  their  contract  of  guaranty. 
Held,  that  a  nonsuit  asked  for  on  the  pound  that  the  debt  repre- 
sented by  the  note  was  that  of  plaintiff  individually  was  propeTy 
flince,  under  the  circumstances,  the  corporation  was  merged  in  the 
plainti£F,  and  its  obligations  were  his  own. — ^Barnea  v.  Smith,  309. 

COUNTEECLAIM. 

Statutes — ^Liberal  Construction. 

1.  Section  6540,  Bevised  Codes,  providing  that  an  answer  may  con- 
tain a  statement  of  new  matter  constituting  a  counterclaim,  and 
section  6541  defining  the  nature  of  such  counterclaim,  must  be  lib- 
erally construed,  they  being  designed  to  enable  parties  litigant  to 
adjust  their  differenees  in  one  action,  and  thus  to  prevent  a  multi- 
plicity of  suits. — Scott  v.  Waggoner,  536.  • 

Contracts — Torts — ^Pleading. 

2.  Held,  that  a  counterclaim  sounding  in  tort  may  be  pleaded  as 
against  a  demand  upon  contract,  provided  it  arises  out  of  the  trans- 
action which  gave  rise  to  plaintiff's  cause  of  action. — Scott  v.  Wag- 
goner, 536. 

Same — Conversion — ^Pleading. 

3.  Under  the  rule  declared  in  paragraph  2,  tvpra,  in  an  action  by 
a  landlord  for  rent  due  under  a  written  lease  and  for  damages  for 
waste  committed  on  the  premises,  a  counterclaim  for  the  conversion 
of  personal  property  placed  thereon  by  defendants  was  proper. — 
Scott  V.  Waggoner,  536. 

Same. 

4.  The  counterclaim  above  referred  to,  held  not  obnoxious  to  the 
rule  that  a  cause  of  action  pleaded  as  upon  a  right  in  favor  of  two 
or  more  persons  jointly  is  not  sustained  by  proof  of  a  right  in  one 
of  them. — Sct>tt  v.  Waggoner,  536. 

Pleadable  When. 

5.  Unless  a  counterclaim  exists  and  is  matured  at  the  time  the 
action  in  which  it  is  sought  to  interpose  it  is  commenced,  it  cannot 
be  pleaded. — Scott  v.  Waggoner,  536. 

Conversion — Demand  and  Befusal. 

6.  In  an  action  by  a  landlord  against  his  tenant  for  breach  of  a 
contract  of  lease,  a  cause  of  action  constituting  a  counterclaim  for 
the  conversion  of  personal  property  belonging  to  the  lessees  and 
alleged  to  have  been  taken  by  plaintiff  upon  re-entry  of  the  prem- 
ises, arose  onl^  after  demand  and  refusal  to  redeliver,  provided  the 
re-entry  was  justified;  if  not  justified,  a  conversion  occurred  at  the 
time  of  re-entry,  irrespective  of  demand. — Scott  v.  Waggoner,  536. 

COUNTIES. 

New  Counties— "Qualified  Elector." 

1.  Unless  otherwise  indicated  in  the  particular  Act  before  a  court 
for  construction,  the  term  "qualified  elector"  means  one  who  pos- 
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868868  th6  qualifications  pr«scrib6d  by  86etion  t,  Article  IZ  of  tie 
Constitution. — State  ex  reL  Lang  y.  Furnish,  28. 

Same— Exclusion  of  Territory— Signers— "Qualified  Electors" — ^Definitioi. 

2.  Held,  under  the  rule  declared  in  paragraph  1,  supra,  on  mandavm, 
that  by  the  expression  "qualified  electors/'  as  used  in  section  2, 
Chapter  133,  Laws  of  1913,  page  484,  in  the  provision  that  a  petition 
for  the  exclusion  of  territory  from  a  proposed  new  county  shall  be 
signed  by  at  least  one-half  of  the  qualified  electors  residing  in  wtl 
territory,  such  persons  are  meant  who  possess  the  necessary  eon- 
atitutional  qualifications,  and  not  electors  whose  nam«s  appear  oi 
the  great  register  of  voters. — State  ex  reL  Lang  v.  Furnish,  28. 

Same — Commissioners — Qua^i-judicial  Duties — Constitution. 

3.  The  inquiry  which  the  board  of  county  commissioners  is,  bj 
Chapter  133,  Laws  of  1913,  page  484,  required  to  make  in  ascertain- 
ing the  number  of  qualified  electors  in  territory  sought  to  be  excluded 
from  a  proposed  new  county,  and  whether  at  the  time  of  the  filiag 
of  the  petition  for  exclusion  it  contained  the  genuine  signatures  of 
one-half  such  qualified  electors,  is  ^uo^t- judicial  in  character,  and  tbe 
exercise  of  its  decisional  faculty  in  this  respect  does  not  constitute 
an  invasion  of  the  constitutional  provisions  which  lodge  the  judicial 
power  of  the  state  in  its  courts. — State  ex  rel.  Lang  v.  Furnish,  28. 

Same — Petitions  for  Exclusion  of  Territory — Evidence  of  Sufficiency. 

4.  In  determining  whether  a  petition  for  the  exclusion  of  territory 
from  a  county  proposed  to  be  created  was  signed  by  50  per  cent  of 
the  qualified  electors  therein,  the  board  of  county  commissioners  maj 
resort  to  whatever  competent  evidence  it  has  at  hand,  including  the 
great  register  of  voters. — State  ex  reL  Lang  v.  Furnish,  28. 

Same— Petitions — Withdrawal  of  Signatures  Permitted. 

5.  In  the  absence  of  legislative  expression  to  the  contrary,  signers 
of  a  petition  may  withdraw  their  names  at  any  time  before  final 
action  thereon;  hence,  the  board  of  county  commissioners  erred  ia 
refusing  to  consider  withdrawals  from  petitions  theretofore  filed  asking 
the  exclusion  of  certain  territory  from  a  proposed  new  county,  sueh  re- 
fusal being  based  upon  the  ground  that  the  withdrawals  of  signatures, 
though  filed  before  final  action,  had  not  been  presented  until  after 
the  (kite  fixed  for  the  hearing. — State  ex  rel.  Lang  v.  Furnish,  28. 

Same — Exclusion  of  Territory — Burden  of  Proof. 

6.  The  burden  of  establishing  the  number  of  qualified  electors  re- 
siding in  territory  sought  to  be  excluded  from  a  proposed  new  eountj 
is  upon  the  petitioners  seeking  exclusion,  not  upon  the  proponents 
of  the  new  county. — State  ex  rel.  Lang  v.  Furnish,  28. 

Same — Petitions — When  not  Prima  Facie  Evidence. 

7.  Petitions  seeking  exclusion  of  territory  from  a  proposed  neff 
county,  unaccompanied  by  an  affidavit  to  the  effect  that  the  signers 
are  qualified  electors  resident  in  the  particular  territory  and  con- 
stitute 50  per  cent  of  such  electors  in  it,  may  not  -be  taken  as  pn'M^ 
facie  evidence  of  such  facts. — State  ex  rel.  Lang  v.  Furnish,  28. 

Same — ^Petitions — Date  of  Filing — When  not  to  be  Considered. 

8.  Under  the  New  Counties  Act  (Laws  1913,  Chap.  133,  p.  484)  the 
matter  of  the  creation  of  a  new  county  must  be  determined  on  the 
ease  as  made  upon  the  date  fixed  for  the  hearing  (save  as  it  msy  he 
affected  by  subsequent  withdrawals  before  final  action  taken—s®^ 
paragraph  7,  supra) ;  therefore,  protests  against  its  creation  or  peti- 
tions for  the  exclusion  of  territory  from  within  its  proposed  bonnd* 
aries  filed  after  the  date  fixed  for  the  hearing  may  not  be  entertained 
br  the  board  of  county  commissioners. — State  ex  rel.  Lang  v.  f^ 
nishy  28. 
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COUNTY  ATTOBNEYa 
MiBCondnet, — see  Criminftl  Law,  7, 

COUNTY  COMMISSIONBBS. 
IsfUAnce  of  liquor  licenses, — see  Intoxieating  LiquoriL 
New  eoonties— 9iMUt-judicial  duties, — see  Counties,  3. 

COURTS. 
See  District  Courts;  Justices  of  the  Peace. 

CRIMINAL  LAW. 

Information — ^Irregularities — Jurisdiction — Waiver. 

1.  The  objection  that  an  information  was  filed,  without  leave  of  court, 
more  than  thirty  days  after  the  committing  magistrate  had  lodged  the 
papers  with. the  clerk  of  the  district  court,  must  be  made  in  writing 
and  before  demurrer  or  plea,  or  it  is  waived;  hence,  where  defendant 
did  not  raise  such  an  objection  to  the  jurisdiction  of  the  court  until 
after  plea  and  then  orally,  he  was  not  in  a  position  to  complain  of  the 
action  of  the  court  in  overruling  the  objection. — State  v.  Chevigny,  382. 

Arson — Circumstantial  Evidence — Sufficiency. 

2.  Evidence,  entirely  circumstantial  in  character,  in  a  prosecution  for 
arson,  held  sufficient — ^under  the  rule  that  where  conviction  is  sought 
upon  circumstantial  evidence,  the  circumstances  proved  must  be  con- 
sistent with  each  other  and  with  the  hypothesis  of  defendant's  guilt, 
and  at  the  same  time  inconsistent  with  any  rational  hypothesis  other 
than  that  of  his  guilt — to  warrant  a  finding  that  defendJEint,  either  in 
person  or  through  the  agency  of  another,  set  fire  to  a  rooming-house 
in  the  night-time. — State  v.  Chevigny,  382. 

Same— Instructions — Principals  and  Accessories. 

3.  Where  in  a  prosecution  for  arson  there  was  some  testimony,  though 
not  of  a  very  convincing  nature,  that  defendant  procured  someone  to 
set  the  fire,  the  giving  of  instructions  embodying  the  provisions  of  sec- 
tions 8119  and  9167,  Revised  Codes,  abolishing  the  distinction  between 
principals  and  accessories,  declaring  all  persons  concerned  in  the  com- 
mission of  crime  principals,  etc.,  and  the  refusal  of  others  directing  the 
jury  to  find  for  the  defendant  unless  they  were  justified  beyond  a 
reasonable  doubt  that  he  was  present  personally  and  set  the  fire  him- 
self, were  proper. — State  v.  Chevigny,  382. 

"White  Slave"  Act — Females — Transportation  for  Immoral  Purposes — In- 
terstate Commerce. 

4.  Since  Congress  has  exclusive  jurisdiction  to  regulate  interstate 
commerce;  since  the  transportation  of  passengers  from  one  state  to 
another  is  interstate  commerce,  and  since  by  the  Mann  Act  (Chap.  395, 
36  U.  S.  Stat.  825)  the  Congress  has  assumed  to  regulate  the  trans- 
portation of  females  from  one  state  to  another  for  immoral  purposes, 
the  state  legislature  had  no  power  to  enact  a  provision  covering  the  same 
subject  matter,  and  therefore  that  portion  of  section  1,  Chapter  1, 
Laws  of  1911,  covering  the  subject,  is  inoperative,  and  the  district 
court  properly  sustained  a  demurrer  to  an  information  charging  de- 
fendant with  a  violation.— State  v.  Harper,  456. 

Trial — Evidence — Irresponsive  Answer — When  Harmless  Error. 

5.  Though  refusal  to  strike  out  an  irresponsive  answer  in  which  the 
witness  volunteers  a  statement  of  facts  from  which  the  complaining 
party  has  probably  suffered  prejudice  will  result  in  a  reversal  of  the 
judifment.  such  refusal  held  harmless  error   where   the  objectionable 
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statement  waa  ToIiutBeTed  on  croai-exaBiinatioii  after  ^tib^  been  twis 
before  made  on  hia  direct  examination. — State  t.  Jonea,  505. 

Character  Eridenee— Bebnttal— What  Inadmiaaible. 

6.  Where  a  defendant  on  trial  for  crime  calls  witnesses  to  testify  ts 
his  food  character  in  the  community  in  which  he  resides^  cross-ezsa* 
ination  as  to  their  knowled^  of  disparaging  rumors  affecting  his  reps- 
tation  IS  proper,  but  evidence  showing  particular  acta  of  lawlesBsesi 
committed  bj  the  defendant  is  inadmissible  for  the  purpose  of  rebnt- 
ting  testimony  tending  to  show  his  good  character. — State  t.  Jones,  505. 

Attorneys — Misconduct — Questions  Assuming  Facta. 

7.  The  putting  of  Questions  to  witnesses  in  a  criminal  proseeatioi 
which  assume  the  existence  of  facts  derogatory  to  the  character  of 
defendant,  and  inadmissible  if  offered  as  independent  evidence,  eoo- 
stitutes  gross  misconduct  on  the  part  of  the  prosecutin|f  attomej.— 
State  T.  Jones,  505. 

Homicide — Self-defense—ETidence — ^Reputation  of  Deceased. 

8.  In  a  trial  for  homicide,  where  the  issue  is  self-defense,  eridenee  of 
the  reputation  of  the  deceased  as  a  man  of  a  turbulent  and  rioleot 
character  (even  though  unknown  to  the  defendant  at  the  time  of  the 
killing)  is  admissible  to  aid  the  jury  in  solring  the  question  as  to  wbo 
was  the  probable  aggressor. — State  ▼.  Jones,  505. 

flame — Evidence — Photographs — Admissibility. 

9.  After  a  photograph  has,  by  the  evidence  of  the  person  who  maM 
it  or  of  any  competent  witness,  been  shown  to  be  a  fair  and  eoneet 
representation  of  one  whose  identity  is  in  question,  it  ia  admissible 
as  a  means  of  identifying  him. — State  v.  Jones,  506. 

Same. 

10.  Held,  under  the  rule  declared  in  paragraph  9,  ntpra,  that  error 
was  committed  in  excluding  a  photograph  claimed  by  defendaot  to 
represent  deceased,  together  with  depositions  of  the  warden  of  a  state 
prison  and  others  to  the  effect  that  the  person  thus  pictured  was  that 
of  one  J.,  a  man  of  a  violent  disposition,  as  well  as  in  rejecting  ao 
offer  of  testimony,  by  witnesses  who  knew  deceased,  to  identify  the 
photograph  as  his,  even  though  it  incidentally  appeared  therefrom  that 
deceased  was  an  ex-convict. — State  v.  Jones,  505. 

Instructions— Reasonable  Doubt— "Should"— "Must." 

11.  Instructions  to  the  jury  to  the  effect  that  before  they  could  con- 
vict defendant  of  the  crime  of  murder  in  the  first  degree  they  "should" 
be  satisfied  of  his  guilt  beyond  a  reasonable  doubt,  etc,  and  that  they 
"should"  (instead  of  "must")  acquit  him  unless  they  were  so  satis- 
fled    held,  not  reversible  error. — State  v.  Jones,  505. 

Same — Manslaughter. 

12.  Where  under  the  evidence  the  defendant  was  either  guilty  of  mar- 
der  or  not  guilty  because  the  homicide  was  done  in  self-defense,  it  w 
improper  to  instruct  that  "no  provocation  by  words  only,  however 
opprobrious  or  threatening,  will  •  •  •  reduce  the  killing  to  man* 
slaughter,"  since  there  was  not  any  evidence  to  which  the  instruetion 
could  apply. — State  v.  Jones,  505. 

Same — Quantum  of  Proof — Improper  Instructions. 

13.  The  giving  of  an  instruction,  the  effect  of  which  was  to  permit 
the  jury  to  weigh  the  evidence  in  a  prosecution  for  homicide,  uDd«r 
the  rule  applicable  to  civil  cases  as  to  the  quantum  of  evidence  neces- 
sary to  prove  a  fact,  was  error. — State  v.  Jones,  505. 

CROSS-EXAMINATION. 
See  Evidence,  10-12,  16,  19,  20. 
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DAMAGES. 
Excessive, — see  Verdicte. 

Failnre  to  instruct  as  to  measure  of, — see  Instructions,  6. 

Punitive  damages, — see  Conversion,  2-5. 

Becovery  in  action  on  receiver's  bond, — see  Receivers,  8. 

Contracts — ^Breach — ^Nominal  Damages,  When. 

1.  Mere  breach  of  a  contract  does  not,  in  the  absence  of  allegation 
showing  injury  and  extent  thereof,  warrant  recovery  for  more  than 
nominal  damages. — McFarland  v.  Welch,  196. 

Malicious  Prosecution — Damages  Recoverable — ^Pleading — Mental  Suffering. 

2.  In  an  action  for  malicious  prosecution  plaintiff  is  entitled  to  recover 
general  compensatory  damages  for  whatever  injury  he  has  suffered^  as 
the  natural  and  necessary  result  of  a  charge  of  an  infamous  crime 
preferred  against  him  by  defendant;  therefore,  since  mental  anxiety 
and  suffering  flow  naturally  and  directly  from  a  groundless  and  ma- 
licious prosecution  based  upon  such  a  charge,  plaintiff  need  not  spe- 
cially plead  damages  in  this  regard  in  order  to  warrant  recovery. — 
Grorud  v.  Lossl,  274. 

Theory  of  Compensation — Gifts  not  Allowable. 

3.  In  the  matter  of  damages,  the  law  proceeds  upon  the  theory  of 
compensation;  not  upon  that  of  gratuities  or  gifts. — Kirk  v.  Smith,  482. 

DEATH. 
Action  for  wrongful; — ^see  Personal  Injuries,  52-56. 

DEDICATION. 
See  Cities  and  Towns,  7-12. 

DEPAULTS. 
Record  on  appeal  from  order  vacating, — see  Appeal  and  Error,  24. 

Showing  necessary  to  put  discretion  of  court  in  motion^ — see  Bills  of  Ex- 
ception, 3. 

DEMURRER. 

Misjoinder  of  causes  of  action  in  justices'  courts, — see  Pleading  and  Prac- 
tice, 6. 

DISCRETION. 

Granting  or  refusing  new  trial, — see  New  Trial,  1,  2,  4. 

Permitting  amendment  of  complaint  after  close  of  evidence, — see  Pleading 
and  Practice,  23. 

Permitting  amendment  of  pleadings, — see  Irrigation  Districts,  4. 

Sales  of  public  lands,  by  state  board  of  land  commissioners, — see  School 
Lands,  2. 

Showing  necessary  to  warrant  setting  aside  default, — see  Bills  of  Excep- 
tion, 3. 

Submission  of  special  interrogatories, — see  Jury,  2.  ^ 

When  not  to  be  Exercised. 

1.  Where  there  is  no  room  for  discretion  in  the  district  court  none  may 
bfi  exercised. — In  re  Blackburn's  Estate,  179. 

DISTRICT  COURTS. 

Jurisdiction  to  entertain  appeal  from  action  of  board  of  county  commis- 
flioneii  on  application  for  liquor  license^ — ^see  Intoxicating  Liquors,  1. 
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eminent  domain. 

See,  also,  Cities  and  Towns,  13-15. 

Bailroads — Selection  of  Land — Improper  Method. 

1.  Mere  mental  selection  of  a  particular  tract  of  ground  by  the 
officers  of  a  railroad  company  is  not  of  itself  sufficient  to  give  it  a 
preference  right  to  acquire  the  ground  by  condemnation,  as  against 
the  rights  of  a  competing  company.— Great  Falls  ft  Teton  Coun^  By. 
Co.  y.  Ganong,  43. 

Same — ^Bight  of  Way — Limit  of  Bight — Statutes. 

2.  The  extent  of  the  right  acquired  by  a  railroad  company  under 
subdivision  4,  section  4275,  Bevised  Codes,  which  limits  the  quantity 
of  land  such  a  corporation  may  condemn  for  right  of  way  purposes,  to 
"100  feet  on  each  side  of  its  center  line,"  is  confined  to  its  necessities; 
in  the  absence  of  any  need  for  the  full  amount  thus  prescribed,  it 
cannot  take  it  either  as  against  the  will  of  the  owner  or  the  require- 
ments of  a  competing  line. — Great  Falls  ft  Teton  County  By.  Go.  v. 
Ganong,  43. 

Same — Extent  of  Bight — Waiver. 

3.  The  privilege  extended  to  a  milroad  corporation  by  subdivision  4 
of  section  4275,  Bevised  Codes,  of  taking  a  strip  of  land  of  the  full 
width  of  200  feet  for  right  of  way  purposes,  as  distinguished  from  other 
purposes  provided  for  in  subdivisions  3  and  7,  may  be  and  is  waived  by 
taking  a  less  amount. — Great  Falls  &  Teton  County  By.  Co.  v.  Ganong, 
43. 

Same — Evidence  of  Selection — Insufficiency. 

4.  A  railroad  company  in  projecting  a  route  through  a  town  had 
staked  a  line  through  the  center  of  one  of  its  streets  80  feet  wide, 
caused  it  to  be  mapped,  and  subsequently  approved  by  its  executive 
officer.  In  an  action  by  a  rival  company  looking  to  the  condemnation 
of  a  strip  of  land  60  feet  wide  immediately  adjoining  one  side  of  the 
street,  evidence  held  insufficient  to  sustain  a  finding  that  such  strip 
had  already  been  appropriated  by  the  first  company  for  a  public  use  of 
equal  necessity,  vie,,  for  right  of  way  purposes,  under  subdivision  4  of 
section  4275,  Bevised  Codes.— Great  Falls  ft  Teton  County  By.  Co.  v. 
Ganong,  43. 

EQUITABLE  MOBTGAGES, 
See  Beal  Property,  2. 

EQUITY. 
See,  also,  under  titles  pertaining  to  matters  cognizable  in  courts  of  equity. 
Becord  on  appeal  in  equity  cases, — see  Appeal  and  Error,  13. 

ESTATES  OF  DECEASED  PEBSONS. 

See,  also.  Executors  and  Administrators ;  Probate  Proceedings. 

Claims  Against  Estate — Presentation — Pleadings — Conclusions. 

1.  J^  averment  in  plaintiff's  complaint  against  an  administratrix  to 
recover  the  reasonable  value  of  services  rendered  her  intestate,  that  on 
a  certain  day  and  "before  the  time  for  presentation  of  claims  against 
the  said  estate  had  expired''  he  had  presented  his  claim  to  the  defend- 
ant, etc,  held  not  open  to  the  objection  that,  as  to  the  fact  that  the 
claim  had  been  presented  within  the  time  prescribed  in  the  notice  to 
creditors  of  the  estate,  it  stated  a  mere  conclusion  of  law;  held,  further 
that  in  the  absence  of  a  special  demurrer  or  motion,  such  an  inferential 
allegation  will  support  proof. — Gauss  v.  Trump,  Admx.,  92. 
46  Monl.— 41 
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2.  As  iA  o*^b<T  a^'.i'.rs.  to  is    z^x  a^:£«t  tke  estate  of 
pcnoB.  tLe  jTirx  are  tae  jiiz**  tf  ibe  vei^t  of  Xkt 
credibility  of  tiie  w!r=.*«es.  aai  t^  scri 
MilEineBeT  of  tbe  erl^cce  so  rappcri 
guided  bj  tihe  laiBe  caficrs  of  rcriev  wkid 
bw.— <jaiBB  T.  Trnicp,  AdTirr  .  91. 

Same — Orml  Coctrm^ta — Mc-ii£ca:::5 — Evidence — Saf&aemer. 

3.  Ewideotx  in  aa  airtioa  to  rvrnrer  from  aa  estate  ob  a  ^aasfia 
wurmit  for  ■ign'Kes  f-?rfonned  for  d«?>^>!:t  nder  aa  aDe^re-i  airrrcneat 
by  the  t^rms  of  wh:*h  fbe  airrved  to  deriae  her  raseh  tD  plaintiif  n 
eoBsidenti'jB  of  bis  maca^loj^  the  a  me  dorisi^  her  lifetime,  hfid  saE- 
eieat  to  vairaat  the  jury  ia  fisdic^  ia  faror  of  plaistiif,  iBSffliarii  as 
thoQgh  it  ahowpd  a  de^artiire  bj  him  from  the  agreement  as  origiml^y 
made,  it  abo  diselosed  a  modi  firs  tioa  of  the  origiaal  agreemeat  and 
performaaeo  on  his  part  so  far  as  performance  was  required  of  hia 
trader  soeh  modifimtion. — Gauss  t.  Tmmp,  AdmT,  92. 

Same— Defeetire  Jnd^^ent. 

4.  A  judgment  in  an  aetion  against  an  adndnistiatriz  to  recorer  for 
serried  rendered  to  deeeased,  to  the  effect  that  plaintiff  "ha^e  and  R- 
eorer"  from  the  defendant,  as  administimtrix,  the  amount  of  the  Ter- 
diet  and  costs,  though  defective  under  aeetion  7536,  Berised  Codes,  does 
not  require  a  rerersai  of  the  judgment. — Gauas  t.  Trump,  Admx.,  92. 

flhune— Presentation — Statutes — ^Variance — Failure  of  Prtof. 

5.  A  claim  against  an  estahe  founded  upon  a  note  or  other  iastn- 
ment  in  writing  must,  ucder  section  7529.  Berised  Codes,  be  aeeom- 
panied  bj  a  copy  of  it,  or,  if  the  original  be  lost  or  destrojed,  u 
aifidarit  must  be  appended  stating  such  fact,  and  containing  a  eopj  of 
description  of  the  writing.  Under  section  7532,  the  holder  of  sadi  s 
claim  cannot  maintain  an  action  on  it  unless  the  very  claim  sued  spoi 
has  Urst  been  presented  to  the  executor  or  administrator.  While  s 
claim  presented  to  defendants  as  executrix  did  not  purport  to  be  based 
upon  a  promissory  note,  the  complaint  alleged,  and  Uie  efidence  showed, 
that  it  was.  Held^  that  there  was  such  a  variance  as  amounted  to  a 
failure  of  proof. — Vanderpool  t.  Vanderpool,  Executrix,  448. 

Same — Complaint — ^When  Insufficient. 

6.  A  complaint  in  an  action  to  recover  on  a  daim  against  an  estate 
fails  to  state  a  cause  of  action  unless  it  expressly  alleges  that  the 
claim  as  made  was  first  duly  presented  to  the  executor  or  administrator. 
Vanderpool  ▼.  Vanderpool,  Executrix,  448. 

flame—When  Action  will  not  Lie. 

7.  Statutes  such  as  section  7525,  Bevised  Codes,  providing  that  chins 
against  estates  upon  causes  of  action  which  sound  in  contract  are 
barred  unless  presented  within  the  time  limited  in  the  notice  for  their 
presentation,  supersede  the  general  statutes  of  limitations  and  eom- 
pliance  with  their  terms  is  essential  to  the  maintenance  of  aetioitf 
thereon. — Vanderpool  v.  Vanderpool,  Executrix,  448. 

Same— Presentation  of  Claim — Executors  and  Administrators — ^AttomeTS— 
Waiver — Estoppel. 

8.  Neither  an  executor  or  administrator,  nor  an  attorney  for  the 
estate,  can  waive  any  substantial  right  affecting  the  interests  of  the 
heirs  or  creditors,  nor  can  either  be  estopped  by  his  conduct  to  their 
prejudice;  hence  an  executrix  was  not  estopped  to  contest  a  claim 
because  of  alleged  misleading  statements  and  assurances  made  by  the 

.  attorney  of  the  estate,  which  induced  the  claimant  to  omit  compUanee 
with  the  provisions  of  the  statute  prescribing  the  manner  of  presenting 
the  claim. — ^Vanderpool  v.  Vanderpool,  Executrix,  448* 
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ESTATES  IN  LAND. 
See  Taxation. 

ESTOPPEL. 
By  failure  to  appeal, — see  Heceiven,  6. 
By  pleading8| — see  Beceivers,  7. 
By  negligence  of  officers,— see  Cities  and  Towns,  12. 
Contesting  claims  against  estate, — see  Estates  of  Deceased  Persons,  S« 
Denial  of  corporate  capacity, — see  Corporations,  7. 
Waiver  by  failure  to  plead, — ^see  Pleading  and  Practice,  20. 

EVIDENCE. 
See,  also^  Criminal  Law. 
Credibility  of  witnesses, — ^see,  also,  Jjiry,  3. 

Weight,  for  Jury. 

1.  Plaintiff's  evidence,  though  unsupported  and  opposed  by  the  state- 
ments of  a  large  number  of  defendant  company's  witnesses,  held  suffi- 
cient, if  credited  by  the  jury,  to  support  a  verdict  in  his  behalf. — 
Michalsky  v.  Centennial  Brewing  Co.,  1 ;  Lizott  v.  Big  Blaekf oot  M.  Co., 
171. 

Instruotions— Effect  of  Evidence. 

2.  Where  weaker  and  less  satisfactory  evidence  is  offered  when  stronger 
and  more  satisfactory  is  within  the  power  of  the  party,  that  offered 
should  be  viewed  with  distrust  is  a  fundamental  canon  of  proof,  and  an 
instruction  embodying  it  is  not  open  to  objection. — Michalsky  v.  Cen- 
tennial Brewing  Co.,  1. 

Weight  of,  for  Jury — Review. 

3.  As  in  other  actions,  so  in  one  against  the  estate  of  a  deceased 
person,  the  jury  are  the  judge«  of  the  weight  of  tiie  testimony  and  the 
credibility  of  the  witnesses,  and  the  supreme  court  in  passing  upon  the 
sufficiency  of  the  evidence  to  support  the  verdict  in  such  a  case  will  be 
guided  by  the  same  canons  of  review  which  obtain  in  other  actions  at 
law. — Gauss  v.  Trump,  Admx.,  92. 

EiXplosives — Appliances — Negligent  Method — Evidence— Sufficiency. 

4.  Evidence  held  sufficient  to  justify  submission  to  the  jury  of  the 
question  whether  or  not  defendant  had,  in  the  selection  of  electricity 
for  thawing  dynamite,  adopted  a  reasonably  safe  method,  as  well  as 
to  sustain  the  charge  of  negligence  based  on  the  overheating  of  the 
explosives  through  the  means  employed. — ^Westlake  v.  Keating  Gold 
Min.  Co.,  120. 

Same — Cause  of  Explosion — Expert  Testimony — Admissibility. 

5.  Evidence  sought  to  be  elicited  from  miners  who,  tjiough  not  claim- 
ing any  precise  knowledge  of  the  coustituents  of  dynamite,  had  handled 
it  and  knew  its  properties  from  a  practical  point  of  view,  tending  to 
show  that  the  bursting  of  an  electric  light  bulb  may  bring  about  an 
explosion  of  dynamite  being  thawed  in  a  box  by  means  of  incandescent 
electric  lights,  was  admissible. — ^Westlake  v.  Keating  Gold  Min,  Co., 
120. 

Motion  to  Strike  Testimony — ^When  Refusal  not  Error. 

6.  Refusal  of  motion  to  strike  all  of  certain  testimony,  parts  of 
which  only  were  inadmissible,  was  not  error. — Westlake  ?.  Keating  Gold 
Min.  Co.,  120. 
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Appliances  TJeed  Elsewhere— Evidence  Inadmissible,  WLuii. 

0a.  Where  the  charge  of  negligence  on  the  part  of  the  defendant  id 
owner  was  based,  not  upon  the  use  of  electricity  in  thawing  djna^ 
but  upon  the  manner  and  extent  in  which  it  was  employed,  evidenee  til 
it  was  not  elsewhere  resorted  to  as  a  thawing  agency  was  propii 
excluded.— Westlahe  ▼.  Keating  Qold  Min.  Co.,  120. 

Same — Safety  of  Appliance — Expert  Testimony — ^Admissibility. 

7.  The  question  whether  the  use  of  electricity  for  thawing^  dynainl 
as  employed  by  defendant  was  a  safe  one,  was  properly  one  for  expsi 
testimony. — Westlake  v.  Keating  Gold  Min.  Co.,  120. 

Offer  of  Proof — When  Rejection  Proper.  I 

8.  Where  documentary  evidence  is  offered,  some  of  which  is  admissiUl 
and  some  of  which  is  not,  the  offer  may  be  rejected  aa  a  whole.** 
Western  Mining  S.  Co.  v.  Melzner,  174. 

Claim  and  Delivery — Cross-examination — Scope. 

9.  Where  plaintiff  in  an  action  in  claim  and  delivery  had  testiibi 
that  he  had  permitted  fifty  head  of  cattle  (the  subject  of  the  action), 
valued  at  $1,400,  to  be  ta^en  many  miles  away  by  a  stranger  upon  t 
deposit  of  $300,  under  an  agreement  amounting  to  a  bailment  with  sa 
option  tu  purchase,  a  question  asked  him  on  cross-examination  whetber 
he  had  made  any  Investigation  as  to  the  person's  standing  or  character 
was  improperly  excluded. — Cuerth  v.  Arbogast,  209. 

Same. 

10.  Refusal  to  permit  the  wife  of  plaintiff  to  be  cross-examined  as  to 
the  details  of  the  negotiations  had  between  him  and  the  person  who 
took  possession  of  the  cattle  under  the  circumstances  referred  to  is 
paragraph  9  above,  after  she  had  testified  to  the  transaction  and  tbat 
it  did  not  amount  to  a  sale,  was  error. — Cuertn  v.  Arbogast,  209. 

Same — Cross-examination— Scope — Statutes. 

11.  Section  8021,  Revised  Codes,  prescribing  in  general  terms  the  scope 
of  cross-examination,  must  be  liberally  construed,  and  the  rule  extended 
rather  than  restricted. — Cuerth  v.  Arbogast,  209. 

Same — Admissibility. 

12.  It  was  error  to  exclude  the  checks  given  by  defendant  in  paymeot 
of  the  cattle  sought  to  be  recovered  in  an  action  in  claim  and  delivery, 
and  which  he  claimed  to  have  bought  in  good  faith  from  a  third  pcrsos 
while  in  the  latter's  possession. — Cuerth  v.  Arbogast,  209. 

Same — Documentary  Evidence. 

13.  Evidence  consisting  of  a  note  given  by  the  apparent  owner  of  tfi 
cattle  and  a  chattel  mortgage  to  secure  the  debt  evidenced  by  it,  whie. 
latter  remained  of  record  uncanceled  for  more  than  a  month  at  the 
time  defendant  claimed  to  have  bought  the  livestock,  was  competent 
for  the  purpose  of  re-enforcing  the  presumptions  relative  to  the  pos- 
session and  ownership  of  property  (Rev.  Codes,  subds.  8,  11,  12,  sec. 
7962). — Cuerth  v.  Arbogast,  209. 

Livestock — Brands — Evidence  of  What. 

14.  Held,  that  while  a  recorded  brand  or  a  certificate  theredt  is  prima 
facie  evidence  of  its  ownership,  it  is  not  prima  facie  evidence  d(  owner- 
ship of  the  animal  bearing  it;  it  is  a  circumstance  to  be  coiSidered 
with  others  as  tending  to  show,  but  in  itself  insufficient  to  ^ove, 
ownership. — Cuerth  v.  Arbogast,  209. 

Technical  Error — Effect. 

15.  For  merely  technical  error  in  the  admission  and  exclusion  of  ^- 
dence  which  did  not  result  in  prejudice  to  appellant,  a  judgment  wB 
not  be  reversed. — De  Sandro  v.  Missoula  L.  &  W.  Co.,  226. 
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Personal  Injuries  —  Independent  Contractors  —  Payment   of  Wages  —  Evi- 
dence— Cross-examination — Proper  Exclusion. 

16.  Plaintiff  having  testified  that  his  wages  had  been  paid  through 
check  by  one  H.,  alleged  by  defendant  corporation  to  have  been  an 
independent  contractor,  an  objection  to  the  question  asked  him  on  cross- 
examination  whether  he  knew  for  whom  he  was  working  was  properly 
sustained  as  immaterial,  the  issue  being,  who  was  in  fact  his  employer 
and  not  his  knowledge  as  to  the  relation  existing  between  H.  and  the 
company. — ^De  Sandro  v.  Missoula  L.  &  W.  Co.,  226. 

Same — Independent  Contractors — Evidence — Admissibility. 

17.  Plaintiff's  evidence  that  he  saw  defendant  company's  foreman  on 
the  ditch  line  the  day  before  the  accident,  and  that  the  latter  had 
ordered  the  person  in  charge  to  keep  the  crew  at  work  at  a  certain 
point,  was  admissible  as  tending  to  show  how  far  the  company  retained 
control  of  the  work,  it  being  its  contention  that  it  was  being  done  by 
its  codefendant,  an  independent  contiactor. — De  Sandro  v.  Missoula 
L.  ft  W.  Co.,  226. 

Circumstantial  Evidence — Sufficiency. 

18.  Where,  in  a  civil  action,  circumstantial  evidence  solely  is  relied  on 
by  plaintiff  to  prove  an  issue  of  fact,  it  is  sufficient  to  sustain  the  ver- 
dict or  decision  if  it  produces  moral  certainty  in  an  unprejudiced 
mind  as  to  the  truth  of  his  theory  to  the  exclusion  of  any  theory 
opposed  thereto;  the  rule  requiring  proof  beyond  a  reasonable  doubt 
being  applicable  to  criminal  causes  only. — Gilmoro  v.  Ostronich,  305. 

Proper  Cross-examination. 

19.  A  party  may  not  complain  of  questions  on  cross-examination, 
the  door  to  which  he  himself  opened  by  his  direct  examination  of  the 
witness.— ^mith  v.  Zimmer,  332. 

Improper  Cross-examination. 

20.  Where  a  witness  on  his  direct  examination  had  testified  as  to 
the  physical  condition  of  a  street  in  which  he  had  left  it  the  day 
preceding  the  night  on  which  plaintiff  was  injured  by  reason  of  a 
defect  therein,  so  far  as  the  placing  of  lights  or  barriers  was  con- 
cerned, a  question  on  cross-examination  touching  his  previous  experi- 
ence in  road  work  was  improper. — Snyder  v.  Town  of  Chinook,  484. 

Trial — Objections — Practice. 

21.  Where  objection  to  evidence  of  a  certain  character  has  once 
been  made,  it  is  not  incumbent  upon  counsel,  nor  proper,  to  con- 
stantly repeat  the  same  objection  to  like  evidence  by  other  witnesses. 
State  y.  Jones,  505. 

EXCEPTIONS. 
See  Bills  of  Exceptions. 

?*  EXECUTORS  AND  ADMINISTRATORS. 

Annual  representation  work  on  mining  claims — Notice, — see  Mines  and 
Mining,  3-^. 

Cannot  waive  substantial  right  affecting  interests  of  estate, — see  Estates 
of  Deceased  Persons,  8. 

Claims  against  estates, — see  Estates  of  Deceased  Persons,  2,  3. 

Administrators — Right  to  Nominate — Waiver — Effect. 

1.  The  prior  right  conferred  by  section  7432,  Revised  Codes,  upon 
those  most  interested  in  an  intestate's  estate  to  administer  it  may  be 
waived;  and  if  waived  in  favor  of  another,  the  renunciation,  if  fairly 
procured  and  freely  made,  is  irrevocable. — ^In  re  Blackburn's  Estate, 
179. 
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Same — Husband  and  Wife — Bights  of  Widow. 

2.  It  is  the  policy  of  the  law  that  the  widow  shall  eontrol  in  limiite 
the  administration  of  her  late  husband's  estate,  and  to  that  end  she 
may  either  administer  it  herself  or  nominate  some  competent  person 
in  whom  she  places  trust  and  confidence. — In  re  Blackburn's  Estate, 
179. 

Same — Bight  of  Widow — Competency. 

3.  An  assertion  of  claim  to  property  which  the  other  heirs  contend 
belongs  to  the  estate  does  not  render  the  widow  or  her  nominee  in- 
competent to  administer  it. — In  re  Blackburn's  Estate,  179. 

Same — Nomination  by  Widow — Waiver — When  not  Irrevocable. 

4.  Denial  of  the  petition  of  a  widow  for  the  revocation  of  letters 
of  administration  upon  the  estate  of  her  husband  theretofore  issued 
to  her  stepson  at  her  request,  held  error  where  the  waiver  of  her 
right  to  administer  it  herself  had  not  been  fairly  procured  or  freely 
given. — In  re  Blackburn's  Estate,  179. 

Same — Bemoval — Pleadings — Sufficiency. 

5.  In  a  proceeding  in  which  one  primarily  entitled  to  the  adminis- 
tration of  an  estate  seeks  the  revocation  of  letters  issued  to  his 
nominee,  a  strict  technical  observance  of  the  rules  of  pleading  in  the 
preparation  of  the  complaint  was  not  required,  it  appearing  at  the 
hearing  that  defendant  was  not  ttiken  by  surprise  but  was  fully  in- 
formed of  the  nature  and  scope  of  the  charges  made. — ^In  ra  Black- 
bum's  Estate,  179. 

Same — Bemoval — Discretion. 

6.  Where  there  is  no  room  for  discretion  in  the  district  court  none 
may  be  exercised;  hence  where  the  renunciation  of  her  prior  right  to 
administer  the  estate  of  ^  her  late  husband  had  not  been  fairly  pro- 
cured from  the  widow,  her  statutory  right  had  not  been  exhausted, 
and  it  was  not  within  the  discretionary  power  of  the  court  to  deny 
her  the  exercise  of  it. — ^In  re  Blackburn's  Estate,  179. 

Same — ^Bemoval — Insufficient  Grounds. 

7.  Alleged  failure  by  an  administrator  to  include  a  gold  watch  and 
a  pair  of  field-glasses  in  his  inventory  of  an  estate  valued  at  about 
$35,000,  constituted  no  valid  ground  for  his  removal,  where  subse- 
quent to  the  petition  for  revocation  of  his  letters  he  filed  a  supple- 
mental inventory  including  such  articles. — ^In  re  Blackburn's  Estate, 
179. 

Same — Incompetency — Bight  of  Nomination. 

8.  A  person  primarily  entitled  to  administer  an  estate  but  rendered 
incompetent  by  a  want  of  understanding  or  integrity  is  not  thereby 
deprived  of  the  right  to  nominate  someone  to  act  in  his  stead. — ^In  re 
Blackburn's  Estate,  179. 

EXPEBT  TESTIMONY. 
See  Evidence,  5,  6,  20. 

EXPLOSIVES. 
See  Personal  Injuries,  10-19. 

FALSE  IMPBISONMENT. 
See,  also,  Malicious  Prosecution,  6;  Convicts,  2. 

Qist  of  Action. 

1.  The  gist  of  the  offense  of  false  imprisonment  as  defined  in  section 
8324,  Bevised  Codes,  is  the  unlawful  detention. — Stephens  t.  Conley. 
352.      . 
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FINDING  LOST  CHATTELS. 
&e%  Livestock. 

FINDINGS. 
Implied  findings, — see  Water  and  Water  Bights,  7. 

FOBPEITUEES. 
8ee  Contracts,  14;  Mines  and  Mining,  3-5. 

FEAUD. 
Evidence — Sufficiency 

1.  Evidence  in  an  action  for  damages  for  fraud  charged  by  plain- 
tiff to  have  been  practiced  upon  him  in  the  sale  of  land,  the  defend- 
ant, acting  in  collusion  with  a  civil  engineer  who  had  been 
employed  by  plaintiff  to  survey  the  land,  falsely  representing  to  him 
that  the  tract  contained  a  much  larger  acreage  suitable  lor  fruit 
growing  than  was  actually  embraced  in  it,  held  sufficient  to  sustain 
a  finding  in  plaintiff's  favor. — Shoudy  t.  Beeser,  579. 

Verdict — Court  may  Direct,  When. 

2.  Where  the  facts  in  an  action  for  fraud  are  not  controverted  and 
furnish  the  basis  of  but  one  inference,  t.  e.,  that  the  defendant  is 
guilty  of  the  fraud  alleged,  the  court  may  infer  the  fraud  as  a  mat- 
ter of  law  and  direct  a  verdict  in  favor  of  plaintiff. — Shoudy  y. 
Beeser,  579. 

Erroneous  Instruction. 

3.  In  the  absence  of  active  participation  by  defendant  in  the  false 
representations  made  to  plaintiff  by  the  latter's  agent,  defendant 
could  not  have  been  held  accountable  even  though  he  had  knowledge 
of  the  agent's  wrongdoingj  hence  an  instruction  that  plaintiff  should 
recover  from  defendant  if  the  real  facts  had  been  suppressed  by  the 
agent  with  the  knowledge  of  defendant  was  erroneous. — Shoudy  v. 
Beeser,  579. 

GIFTS. 
See  Damages,  3. 

HABMLESS  EBBOB. 
Defective  judgment  in  action  against  administrator, — see  Judgments. 
In  admission  or  exclusion  of  evidence, — see  Appeal  and  Error,  11. 
Error  in  instruction  in  appellant's  favor, — see  Instructions,  10. 
Microscopic  error  in  instructions, — see  Instructions,  11. 

HIGHWAYS. 
Defects  in — ^Duty  of  road  supervisors, — ^see  Personal  Injuries,  56,  57. 
Defective  Streets, — ^see  Personal  Injuries,  64,  65. 

HOMICIDE. 
See  Criminal  Law,  5-13. 

HUSBAND  AND  WIFE. 
See,  also.  Marriage. 

Bight  of  one  to   administer  estate  of  the   other, — see  Executors  and 
Administrators,  1-8. 

IMPLIED  FINDINGS. 
See  Findings. 
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independent  contra  ctoha 

See  Personal  Injuriefi,  41-48. 

INFORMATION. 
Waiver  of  irregularities, — see  Criminal  Law,  1. 

INJUNCTION. 
See  Cities  end  Towns,  6. 

INSTRUCTIONS. 
See,  also.  Criminal  Law. 
Verdicts,  when  not  against  law, — see  Verdicts,  2. 

To  be  Viewed  How. 

1.  Instructions  must  be  considered  as  a  whole;  hence,  where  the 
various  defenses  interposed  hj  defendant  in  a  personal  injury^  action 
were  treated  in  separate  paragraphs  of  the  charge,  the  contention 
that  by  this  method  the  jury  were  led  to  infer  that  defenses  not 
referred  to  in  a  particular  paragraph  were  not  in  the  case  had  no 
merit. — Michalsky  v.  Centennial  Brewing  Co.,  1. 

Effect  of  Evidence. 

2.  Where  weaker  and  less  satisfactory  evidence  is  offered  when 
stronger  and  more  satisfactory  is  within  the  power  of  the  party, 
that  offered  should  be  viewed  with  distrust,  is  a  fundamental  canon 
of  proof,  and  an  instruction  embodying  it  is  not  open  to  objection. — 
Michalsky  v.  Centennial  Brewing  Co.,  1. 

Personal  Injuries — Assumption  of  Risk — Proper  Refusal. 

3.  An  instruction  on  the  subject  of  assumption  of  risk  which  does 
not  advise  the  jury  that  the  person  to  be  charged  therewith  must 
have  appreciated  and  realized  the  danger  incident  to  his  employ 
ment,  may  properly  be  refused. — Mosher  v.  Sutton's  New  Theater 
Co.,  137. 

Same — "Losses"  or  "Damages" — Harmless  Error. 

4.  An  instruction  telling  the  jury  that  the  employer  must  in- 
demnify his  employee  for  the  "losses"  caused  by  the  former's  want 
of  ordinary  care,  held  not  so  meaningless  as  to  be  confusing,  the 
term  "losses"  evidently  being  used  in  the  sense  of  legal  damages.— 
Mosher  v.  Sutton's  New  Theater  Co.,  137. 

Modified  Instructions — When  Refusal  Proper. 

5.  A  trial  court  cannot  be  put  in  error  for  refusing  a  suggested 
modification  of  an  instruction,  unless  the  instruction,  as  modified, 
correctly  states  the  law  and  is  applicable  to  the  facts  of  the  case 
before  it. — Western  M.  Supply  Co.  v.  Melzner,  174. 

Measure  of  Damages — Failure  to  Instruct — Reversible  Error. 

6.  Failure  to  instruct  the  jury  as  to  the  measure  of  damages  recov- 
erable in  an  action  on  a  contract  is  reversible  error. — McFarland  v. 
Welch,  196. 

Agreements  to  Purchase — To  be  in  Writing. 

7.  Plaintiff's  claim  having  been  that  the  transaction  between  him 
and  the  person  to  whom  he  delivered  cattle  amounted  to  a  bailment 
with  an  option  to  purchase,  although  the  contract  had  not  been  re* 
duced  to  writing,  the  court  should,  in  view  of  section  5092,  Revised 
Codes,  which  provides  that  unless  a  contract  of  sale  of  personal 
property  where  title  is  stipulated  to  remain  in  the  vendor  until  final 
payment  is  in  writing,  and  filed  for  record,  etc.,  the  trt^nsaction  is 
void  as  to  a  purchaser  prior  to  filing,  have  defined  an  agreement  to 
eell  and  told  the  jury  to  find  for  defendant  if  the  transaction  was 
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sncb  an  Agreement^  and  be  bought  the  cattle  wbile  in  tbe  cstenaible 
owner's  possesflion. — Cuertb  v.  Arbogast^  209. 

Abstract  Bules  of  Law — Refusal  not  Error. 

8.  Refusal  to  submit  abstract  rules  of  law,  such  as  the  presumptions 
prescribed  by  subdivisions  8,  11  and  12  of  section  7962,  relative  to 
the  possession  and  ownership  of  property,  to  the  jury  in  the  form  of 
instructions  is  not  error. — ^Ouerth  v.  Arbogast,  209. 

Defective  Instructions — Duty  of  Appellant. 

9.  Before  appellant  can  complain  of  an  instruction  given  the  jury 
because  not  as  specific  as  it  should  have  been,  it  was  his  duty  to 
offer  one  not  containing  that  defect. — Kirk  v.  Smith,  482. 

Error  in  Appellant's  Favor. 

10.  Of  an  error  in  an  instruction  which  is  in  his  favor,  appellant 
may  not  complain. — Qrorud  v.  LossI,  274. 

Harmless  Error. 
:  11.     Microscopic   error  in   the   giving  of  instructions  touching  the 

amount  which  the  jury  might  award  for  loss  of  earning  capacity  in 
I  a  personal  injury  action,  will  not  work  a  reversal  of  the  judgment. — 

i  Snyder  v.  Town  of  Chinook,  484. 

^  To  be  Viewed  as  a  Whole. 

12.  Instructions  must  be  viewed  as  a  whole  where  error  in  giving 
and  refusing  certain  of  them  is  relied  on  for  a  reversal  of  the  judg- 

I  ment. — Scott  v.  Waggoner,  536. 

Jury  Must  Obey — Exception. 
1  13.    In  all  cases,  except  libel,  the  jury  are  bound  bv  the  instructions 

:  of  the  court;  a  verdict  in  disregard  of  them  will  be  set  aside  as 

against  law. — Harrington  v.  Butte  Miner  Co.,  550. 

i  INTERSTATE  COMMERCE. 

Transportation  of  females  for  immoral  purposes, — see  Criminal  Law,  4. 

*  INTOXICATING  LIQUORS. 

Licenses — ^Appeal  to  District  Court — Procedure — Jurisdiction. 

1.     Under  section  3,  of  Chapter  35,  Laws  of  1913,  the  applicant  for 

^  license  to  sell  liquor  in  any  place  not  within  the  corporate  limits  of 

a   city   or   town^  as   well   as   the   protestants   against   the   issuance 

thereof,  may  appeal  from  the  action  of  the  board  of  county  commis- 

^  sioners  to  the  district  court^  the  appeal  to  be  taken  in  the  manner 

provided  for  appeals  from  justice  of  the  peace  courts,  the  position 

of  the  board  being  that  of  the  justice  as  relates  to  the  practice  to 

^  be  pursued.     To  make  an  appeal  from  a  justice's  court  effective,  a 

i  notice  of  appeal  as  well  as  an  undertaking  must  be  filed  with  the 

:  justice.     Held,   that   where   protestants   against    the   issuance   of   a 

license  omitted  to  file  either  a  notice  of  appeal  or  an  undertaking 

with  the  board,  the  district  court  did  not  acquire  jurisdiction  of  the 

f  appeal,  in  the  absence  of  conduct  amounting  to  a  waiver  by  the 

i  adverse  party — the  applicant  for  license. — State  ex  rel.  Hackshaw  v. 

District  Court,  477. 

Prohibition — ^Does  not  Lie,  When. 
;  2.     The  members  of  a  board  of  county  commissioners  having  had  no 

f  personal  interest  in  whether  the  district  court  should  entertain  an 

appeal   from   the  board's   decision   on   an   application   for   a  liquor 
I  license  in  a  village,  their  application  to  restrain  such  court  from 

(  60  doing  cannot  be  entertained. — State  ex  rel.  Hackshaw  v.  District 

{  Court,  477* 

INTOXICATION. 
,  6ee  Jnry^  4j  Personal  Injuxlee,  28. 
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IBBIGATIOX  DISTBTCrai 
MUe^gfi  ftD<)  per  diem  of  witnesses  mt  kearing,- 

Liberal  Coottru'-tioD  of  Aet,  When. 

h.  After  tbe  diftri^t  eoort  hai  aeqnired  jorisdietioB  of  tbe  Mib>?^ 
natter  and  tbe  part^r-s  to  a  procee-iicf;  instituted  under  Cbapcer  146, 
Lawv  of  15»'li.  rflatire  to  the  ereation  of  irri|?ation  distrit'ts,  bj  a 
proper  petition  fi>d  with  the  <l*»rk  of  the  eonrt,  the  provision*  of 
the  Aet  and  the  rules  of  proee<iure  mnst  be  gi^ea  the  nM»t  liber^ 
eoDfftrortion,  to  the  end  that  the  purpose  of  tbe  statnta  biaj  be 
earned  into  effect. — In  re  Galiatin  Irr.  Dist^  605. 

Petition — Insoffi^-ienej — I>ismi9«>a]. 

2.  The  petition  nerec^arr  to  eonfer  JDri^dietioa  npoa  the  distrirt 
eonrt  to  create  ac  irrigation  district  under  Chapter  146.  Laws  -vf 
1909.  most  be  si^ed  by  a  majority  in  number  of  the  land  owrsers 
in  tbe  district  wtio  also  own  more  than  one-half  of  the  acreage 
therein;  hence  where  such  a  petition  disclosed  on  its  face  that  it 
waa  not  signed  by  a  majority  of  tbe  land  owners  in  the  prop<:»se*i 
district,  an  order  dismissing'  it  was  proper. — In  re  GaTlatiii  Irr. 
Dist.,  C05. 

Pablie  Lands — Settlers— Taxation. 

3.  A  settler  upon  govf'rnment  land  has  not  any  taxable  interest 
in  it  prior  to  making  final  proof;  therefore,  since  all  land  eonn prised 
in  an  irrigation  district  created  nnder  Chapter  146,  Laws  1909,  ia  sub- 
ject to  an  annual  levy  of  taxes  for  the  running  expenses  of  the 
district,  neither  homestead  n<^  desert  entries  may  be  taken  into 
eonf^ideration  in  passing  upon  the  sufficiency  of  a  petition  for  the 
creation  of  such  a  di!<triet. — In  re  Gallatin  Irr.  Dist.,  605. 

Petition — Amendment — Discretion. 

4.  In  the  exercise  of  tbe  powers  conferred  upon  the  district  court 
in  the  creation  of  irrigation  districts  (Laws  of  1909,  Chapter  146),  it 
may  exercise  a  wide  discretion,  an  abuse  of  which,  in  refusing  to 
permit  a  petition  to  be  amended  by  the  exclusion  of  lands  and  the 
addition  of  others,  must  be  shown  to  put  the  court  in  error  in  dis- 
missing the  petition  on  the  ground  of  insufficiency. — ^In  re  Gallatin 
Irr.  Dist.,  605. 

ISSUES. 
Determinable  as  of  What  Date. 

L  All  issues  must  be  determined  as  of  the  date  of  the  eommenee- 
ment  of  the  action. — Scott  v.  Waggoner,  536. 

JOINDER  OP  CAUSES  OP  ACTION. 
See  Actions,  1,  2. 

JUDGMENTS. 

Vacating  default  judgment — Record  on  appeal, — see  Appeal  and  £rror, 
24. 

Defective— Harmless  Error. 

1.  A  judgment  in  an  action  against  an  administratrix  to  recover 
for  services  rendered  to  deceased,  to  the  effect  that  plaintiff  "have 
and  recover"  from  the  defendant,  as  administratrix,  the  amount  of 
the  verdict  and  costs,  though  defective  under  section  7536,  Revised 
Codes,  does  not  require  a  reversal  of  the  judgment. — Gauss  v.  Trump, 
Admx.,  92. 

What  Matters  Concluded  by. 

2.  As  between  the  parties  to  an  action,  the  judgment  is  an  adjudi- 
cation, not  merely  of  the  conclusions  expressed^  but  of  everything 
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neeewarilj  iaelnded  in  fhem. — ^Lyon  y.  United  States  F.  ft  G.  Co.. 
591. 

JURISDICTION. 

See  Criminal  Law,  1;  District  Courts;  Justices  of  ihe  Peaeew 

JURY. 
See,  also,  Verdicts. 
Weight  of  evidence,  for, — see  Evidence,  1,  3. 

Inspection  of  Premises — Presumptions. 

1.  Where,  at  the  request  of  defendants  (appellants),  the  jury  were 
taken  to  view  machinery,  then  said  by  the  former  to  be  in  the 
same  condition  as  at  the  time  of  the  accident,  it  will  be  presumed 
on  appeal,  in  the  absence  of  evidence  to  the  contrary,  that,  in 
returning  a  verdict  in  favor  of  plaintiff,  they  found  the  machinery 
to  have  been  unguarded  as  charged  by  plaintiff. — Michalsky  y.  Cen- 
tennial Brewing  Co.,  1. 

Special  Interrogatories — Discretion. 

2.  The  submission  of  special  interrogatories  in  personal  injury  ac- 
tions, such  as  whether  the  place  at  which  the  .accident  occurred  was 
reasonably  well  lighted,  etc.,  though  commendable  practice,  is  never- 
theless within  the  discretion  of  the  trial  court,  and  therefore  refusal 
to  submit  is  not  subject  to  correction  on  appeal. — Michalsky  y.  Cen- 
tennial Brewing  Co.,  1. 

Credibility  of  Witnesses — ^Province  of  Jury, 

3.  The  credibility  of  witnesses  is  a  matter  within  the  exclusive 
province  of  the  jury;  hence  the  contention  of  defendant  on  appeal 
from  the  judgment  and  order  denying  a  new  trial,  that  the  jury 
should  have  discredited  plaintiff  and  his  witnesses  and  believed 
those  of  defendant,  is  of  no  avail. — Mosher  y.  Sutton's  New  Theater 
Co.,  137;  Grorud  v.  Lrossl,  274. 

New  Trial — Misconduct  of  Juror — Intoxication. 

4.  Misconduct  on  the  part  of  a  juror  because  of  intoxication  while 
deliberating  on  the  verdict  may  not  be  proved  by  the  affidavit  of 
another  juror. — Snyder  v.  Town  of  Chinook,  484. 

JUSTICES  OF  THE  PEACE. 
Jurisdiction. 

1.  The  jurisdiction  of  a  justice's  court  is  not  dependent  upon  the 
amount  which  one  might  recover  if  he  saw  fit  to  make  the  demand, 
but  upon  the  amount  which  he  actually  asks  for;  hence  where  plain- 
tiff might,  under  section  2091,  Revised  Codes,  have  sued  for  $350 
because  of  the  wrongful  rescue  of  animals  which  had  been  tres- 
passing upon  his  premises,  but  his  demand  was  for  only  $286,  the 
court  had  jurisdiction  of  the  cause. — Reynolds  y.  Smith,  149. 

Causes  of  Action — ^Misjoinder — Demurrer. 

2.  So  long  as  causes  of  action  joined  in  one  complaint  are  of  such 
a  character  that  a/  justice's  court  has  jurisdiction  of  each  of  them, 
and  the  aggregate  of  the  demands  does  not  exceed  $3t)0,  a  demurrer 
for  misjoinder  does  not  lie  in  such  a  court. — Reynolds  y.  Smith,  149. 

Notice  of  Appeal — Sufficiency. 

3.  A  notice  of  appeal  from  a  judgment  rendered  by  a  justice  of  the 
peace  is  sufficient  if  from  its  contents  the  adverse  party  can  ascer- 
tain what  he  must  do  to  protect  his  rights  in  the  further  proceed- 
ings to  be  had  in  the  appellate  court;  hence  failure  to  state  the 
amount  of  the  judgment  appealed  from  did  not  invalidate  sueh  a 
aotiee  where  it  was  otherwise  sufficiently  specific  to  give  the  in- 
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f onutioB  int  sbore  tef erred  to. — MMrlame  t.  Micfcifaa  Stow  C». 
342. 

UBdertakiAi^  ob  Appeal — SolBeieBej. 

4.  An  imdertaldxig  on  appeal  to  the  district  court  wluch  meets  all  the 
reqoireiiieiits  of  eectioa  7124.  Rer.  Codes,  rdatire  to  amoont  and  eoiidi- 
tioiis,  is  not  rendered  inralid  bj  the  insertion  of  additional  conditions 
not  in  anjwise  affecting  the  liability  of  the  soretieB  nnder  the  statute. — 
Marlowe  t.  Michigan  StoTo  Co.,  342. 

DefeetiTe  Undertakings — ^Amendment — DismissaL 

5.  The  mle  that  where  the  original  undertaking  on  appeal  to  the 
sapreme  eoart  is  not  wholly  void  bat  merely  defectiTo  and  therefore 
amendable,  the  filing  of  a  snbstitnted  one  preserves  the  appeal  if 
approved  by  a  justice  of  the  supreme  court  nnder  section  7116, 
Bevised  Codes,  held  applicable  to  substitnted  undertakings  on  ap- 
peals to  district  courts,  filed  and  approved  as  provided  by  section 
7128. — ^Marlowe  ▼.  Michigan  Stove  Co^  342. 

Same — ^Amendment — Erroneous  Dismissal. 

6.  Held,  under  the  rule  sspni,  that  an  undertaking  on  appeal  from 
a  justice's  court  which  in  one  clause  effectively  secured  the  payment 
of  costs  and  in  another  attempted  to  do  likewise  with  reference  to 
the  judgment  but  failed,  though  wholly  void  ss  to  the  latter  clauaeT 
was  good  as  to  the  former,  and  therefore  an  amended  undertaking 
approved  by  a  district  judge  rendered  the  appeal  proof  against  dis- 
missal for  insufficiency. — ^Marlowe  v.  Michigan  Stove  Co.,  342. 

LACHES. 
Evidence  showing — Admissibility, — see  Mines  and  Mining,  5. 


LAST  CLEAB  CHANCE  DOCTBINE. 
See  Personal  Injuries,  31,  32L 

LEBELl 

Defense— Illegal  Business — ^Wrestling. 

1.  Where  an  alleged  libel  is  in  respect  to  an  unlawful  %D8in 
carried  on  by  plaintiff,  such  as  that  pursued  by  a  professional  wres- 
tler, contrary  to  the  provisions  of  section  8576,  Bevised  Codes,  he 
cannot  maintain  the  action  for  the  purpose  of  recovering  damages 
for  injury  to  his  business. — ^Brown  v.  Didependent  Publishing  Co., 
374. 

Pleading — Special  Damages. 

2.  If  a  publication  is  not  libelous  per  se,  damages  are  not  reeover- 
able  unless  they  are  alleged  specially. — ^Brown  v.  Independent  Pub- 
lishing Co.,  374. 

Innuendo— Surplusage. 

3.  If  a  publication  is  not  libelous  per  se,  it  cannot  be  made  so  by 
innuendo. — ^Brown  ▼.  Independent  Publishing  Co.,  374. 

Construction  of  Language — Publication  Libelous  per  se, 

4.  In  determining  whether  language  complained  of  is  libelous 
per  se,  it  must  be  considered  in  its  relation  to  the  entire  artiele  in 
which  it  appears;  and  to  warrant  the  conclusion  that  it  is  of  such 
character,  the  words  must  be  susceptible  of  but  one  meaning,  vig.: 
that  from  its  publication  pecuniary  loss  to  plaintiff  necessarily  must, 
or  presumably  did,  follow  as  its  proximate  consequence. — ^Brown  t. 
Independent  Publishing  Co.,  374. 

Case  at  Bar — Con^plaint — ^Insufficiency. 

5.  Held,  that  the  publication  of  an  article  containing  the  worfts: 
"S.   [a  professional  wrestler]  refused  to  pay  room  rent,"  was  not 
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libelous  per  se;  hence,  in  the  absence  of  an  allegation  specially 
pleading  facts  showing  pecuniary  loss  because  of  the  publication  of 
such  words,  his  complaint  did  not  state  a  cause  of  action  for  libel. — 
Brown  ▼.  Independent  Publishing  Co.,  374. 

Instructions  to  Jury — Advisory  Only. 

6.  In  an  action  for  libel,  the  court's  instructions,  to  the  extent  of 
determining  whether  the  publication  complained  of  is  or  is  not 
libelous,  are  advisory  only  and  may  be  disregarded  by  the  jury; 
hence  a  general  verdict  in  favor  of  defendant,  contrary  to  the  direc- 

'  tions  of  the  trial  court,  was  not  a  ground  for  granting  a  new  trial. — 

\  Harrington,  Admr.,  v.  Butte  Miner  Col,  550. 

I  LICENSES. 

6ee  Intoxicating  Liquors,  1,  2. 

LIVESTOCK. 

'  See,  also,  Marks  and  Brands. 

m  Failure  to  furnish  cars  to  carry, — see  Actions,  1,  2. 

t  Finding  Lost  Animals — Complaint — Insufficiency. 

r  1.    Assuming  that  sections  5178-5186,  Revised  Codes,  dealing  with 

r  the  subject  "Finding,"  are  applicable  to  the  case  of  one  who  picks 

i  up  estray  domestic  animals,  takes  care  of  and  feeds  them,  the  com- 

plaint, which  omitted  to  allege  that  the  animals  were  in  fact  lost, 
did  not  state  a  cause  of  action  under  these  sections. — Kirk  v. 
Smith,  489. 

Same — Damages — Compensation — Gratuities — Erroneous  Instruction. 

2.  In  the  matter  of  damages,  the  law  proceeds  upon  the  theory  of 
compensation,  not  upon  that  of  gratuities  or  gifts;  it  was  therefore 
error  to  instruct  the  jury  that  in  addition  to  the  compensation 
awarded  to  plaintiff  for  taking  care  of  estray  livestock,  they  might 
add  a  reasonable  reward  for  keeping  them,  the  word  "reward"  used 
in  section  5181,  Revised  Codes,  meaning  remuneration  and  not 
gratuity.— Kirk  v.  Smith,  489. 

Same — Compensation — Proof. 

3.  In  an  action  for  compensation  for  taking  care  of  an  estray  band 
of  sheep,  the  fact  that  plaintiff  had  mingled  them  with  other  sheep 
did  not  prevent  him  from  recovering  for  his  services,  provided  he 

'  could  show  the  value  of  the  proportion  of  his  time,  labor,  feed,  etc, 

given  to  the  estrays. — Kirk  v.  Smith,  489. 


MALICE. 
See  Presumptions,  1. 


I  MAIilCIOUS  PEOSBCITTION. 

Corporations. 

1.    An  action  for  malicious  prosecution  lies  against  a  eorporation, 
I  as  well  as  against  a  natural  person. — Qrorud  v.  Lossl,  274. 

^  Same— Agents — Liability  of  Corporation. 

i-  2.     Where  an  agent  of  a  corporation,  in  the  discharge  of  his  duties 

[  and  within  the  apparent  scope  of  his  authority,   does   an  act   from 

'}  which  a  third  person  suffers  injury,  the  corporation  is  liable  for  the 

f  damages  flowing  therefrom,  even  tnough  the  agent  may  have  failed 

in  his  duty  to  it  or  disobeyed  its  instructions;  and,  if  the  act  is 
prompted  by  fraudulent  or  malicious  motives,  the  agent's  fraud  or 
f  malice  is  imputable  to  the  cbrporatioii. — Grorud  y.  Lossl,  274. 
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«-•■•  tkst  fc«  was  »^iMg  im  :ts  bekalf :  is  tkc  «baem«e  «f  evideieb 

htwewetf  that  asotier  corpcratiom  af  w&ifk  W  was  alaa  pnciieU 

had  aaj  coKae^tioa  wiiji  ike  lareeaj  cLarge.  it  eavid  aot  b«  jn- 

aoaad  tkat  he  was  aljo  pro^eedizg  ijs  iu  bckalf,  aad  m  BOtiaB  fw 

aaasait  as  to  tbe  latter  eorpcratioa  skoTild  liare  beea  sastaiaed  h 

aa  actios  for  aulieioiis  prcrse^atioa. — Grorad  ▼.  T  aiil^  274. 

Prolpable  Cause— Malice— PresoBptioaa. 

4.  While  tlie  plaiatiif  la  aa  attioa  far  aaliciova  piaaitatisi  ■■! 
prore  both  the  waat  of  probable  t^iue  aad  aaliee,  ia  orda*  to  Bike 
a  fmaia  facie  ease  the  preseace  of  the  latter  auj  be  iaf erred  bj  tk 
jury  where  the  abseaee  of  the  former  has  beea  established. — Grand 
Lossl,  274. 

E video te — Snificieaey — Conilictiag    Erideaec — ^Defeases — CossaltiBf  At- 
toroey. 

5.  Where  the  erideaee  as  to  the  ezisteace  of  probable  eaose  fur  • 
crimiaa]  prosecntioo  eoDsisted  of  eoaflietia^  statemeata  aiade  hf 
the  plaintiff  aad  the  defendant,  its  credibUitj,  with  the  iafereaeei 
joftly  dedaeible  from  it,  was  a  matter  for  the  jnry;  heaee,  hsnif 
concluded  that  the  charge  was  without  probable  t^use,  thej  wot 
jofltified,  onder  the  rule  declared  in  paragraph  4*  saproi,  to  iafer  Ust 
defendant  was  prompted  bj  malicious  motives  in  preferring  it,  crei 
though  it  appeared  that  defendant  had  consulted  a  eoiuity  attonej 
before  acting. — Gromd  ▼.  Lossl,  274. 

False  Imprisonment — Distinction. 

6.  where  an  arrest  and  imprisonment  are  brought  about  bj  legil 
process,  but  the  prosecution  is  instituted  and  carried  on  malicioosly 
and  without  probable  cause,  it  constitutes  "malicious  prosecution"; 
but  if  the  arrest 'and  imprisonment  are  accomplished  without  legtl 
process,  it  is  "false  imprisonment,"  which  gives  a  right  of  aetim 
whether  pfompted  bj  malice  or  not. — Grorud  v.  Lossl,  274. 

Same — Arrest  and  Imprisonment — Presence    of,    not    Indispensable— 1&- 
•tructioni — Harmless  Error. 

7.  A  showing  that  plaintiff  in  an  action  for  malicious  prosecutiM 
was  arrested,  or  imprisoned  or  held  to  bail  is  not  indispensable,  it 
being  sufficient  to  sustain  the  action  if  it  appears  that  he  has  msli- 
eiously  and  without  probable  cause  been  vexed  and  harassed  bj  s 
criminal  prosecution;  therefore,  an  instruction  implying  that  proof 
of  both  arrest  and  imprisonment  were  necessary  to  warrant  a  ver- 
dict for  plaintiff  was  error,  but  error  in  favor  of  defendant  of 
which  he  was  not  in  a  position  to  complain. — Grorud  v.  Lossl,  274. 

Damages  Becoverable-:— Pleading — Mental  Suffering. 

8.  In  an  action  for  malicious  prosecution  plaintiff  is  entitled  to 
recover  general  compensatory  damages  for  whatever  injury  he  has 
suffered  as  the  natural  and  necessary  result  of  a  charge  of  an  in- 
famous crime  preferred  against  him  by  defendant;  therefore,  sinee 
mental  anxiety  and  suffering  flow  naturally  and  directly  trom  a 
groundless  and  malicious  prosecution  based  upon  such  a  charge? 
plaintiff  need  not  specially  plead  damages  in  this  regard  in  order 
to  warrant  recovery. — Qrorud  v.  Lossl,  274. 

Termination  of  Prosecution — Showing  Necessity. 

9.  In  an  action  for  malicious  prosecution,  it  must  appear,  by  ad- 
missions in  the  pleadings  or  by  the  proof,  that  the  prosecution  on 
account  of  which  plaintiff  is  suing  is  at  an  end.— <}ronid  r.  Losslj 
274. 
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Discharge  by  Magistrate — Evidence    of    Want   of   Probable  Cause — ^In- 
structions. 

10.  Where,  after  a  full  investi^tion  of  all  the  facts  within  the 
knowledge  of  the  prosecuting  witness,  defendant  prosecuted  for  va 
felony  is  discharged  by  a  committing  magistrate,  such  discharge  is 
some  evidence  that  the  prosecution  was  groundless;  hence,  a  re- 
quested instruction  that  the  jury  should  consider  the  discharge  only 
as  evidence  that  the  prosecution  had  terminated  but  that  it  was  not 
any  evidence  of  a  want  of  probable  cause  was  properly  refused. — 
Grorud  v.  Lossl,  274. 

Pleading  and  Proof. 

11.  tn  order  to  make  out  a  prima  fade  ease  of  malicious  prosecu- 
tion, the  plaintiff  must  allege  and  prove  the  commencement  of  a 
prosecution  against  him  through  defendant's  instigation,  want  of 
probable  cause,  malice,  favorable  termination  of  prosecution,  the 
damage  suffered  and  the  amount  thereof. — Stephens  v.  Conley,  352. 

Argumentative  Denials. 

12.  In  an  action  for  malicious  prosecution,  afftrmative  allegations 
of  the  answer  showing  probable  cause,  advice  of  counsel,  absence  of 
malice,  and  good  faith  on  the  part  of  defendant,  held  argumenta- 
tive denials,  making  a  reply  to  them  unnecessary. — Stephens  v. 
Conley,  352. 

Defective  Complaint — Cured  by  Answer. 

13.  Eeldf  that  plaintiff's  failure  to  allege  that  a  judicial  proceeding 
had  been  instituted  or  prosecuted  against  him  was  supplied  by  de- 
fendant's statement  that  he  caused  a  criminal  prosecution  to  be 
brought  against  plaintiff,  describing  the  particular  steps  taken;  held, 
further,  that  his  omission  to  plead  a  favorable  termination  of  the 
action  was  cured  by  defendant's  allegation  that  plaintiff  was  by  an 
order  of  the  district  court  discharged  from  custody  and  from  prose- 
cution on  the  charge  preferred. — Stephens  v.  Conley,  352. 

MANDAMUS. 
See  Counties,  1-8;  District  Courts,  2;  School  Lands,  ^ 

MAPS. 
Incorporation  in  record  on  appeal, — see  Appeal  and  Error,  19. 

MARKS  AND  BRANDS. 

Brands — ^Purpose  of  Statute. 

1.  The  purpose  of  the  Mark  and  Brand  Act  (Rev.  Codes,  see.  1790 
et  seq.)  is  to  secure  to  the  person  who  records  his  brand  the  exclus-^ 
ive  use  of  the  design  adopted;  and  the  object  sought  in  requiring' a' 
brand  to  be  vented  is  to  foreclose  the  vendor's  claim  to  the  animal 
sold. — Cuerth  v.  Arbogast,  209. 

Same — Evidence  of  What. 

2.  Beldj  that  while  a  recorded  brand  or  certificate  thereof  is  prima 
facie  evidence  of  its  ownership,  it  is  n6t  prima  facie  evidence  of 
ownership  of  the  animal  bearing  it;  it  is  a  circumstance  to  be  con- 
sidered with  others  as  tending  to  show,  but  in  itself  insufficient  to 
prove,  ownership. — Cuerth  v.  Arbogast,  209. 

MARRIAGE. 
When  Void. 

1.  A  marriage  contracted  while  the  man  had  a  wife  living  with 
whom  he  was  at  the  time  in  correspondence  relative  to  a  divorce,  of 
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whieb  fftety  boweyer,  tbe  woman  was  ignoraot,  was  Toid  vmder  see- 
tion  3612,  Bevised  Codes.— In  re  Hnston's  Estate,  524. 

Evidence  of  Cohabitation — ^Insnfficieney. 

2.  Evidence  held  insnlBcient  to  show  that  "public  assomptioB  ef 
the  marital  relation'.'  which  the  law  (sec.  3607,  Bev.  Codes)  demands 
in  the  absence  of  a  solemnization,  in  order  to  constitute  a  valid 
marriage,  it  appearing  that  the  cohabitation  of  the  parties  was 
clandestine. — ^In  re  Huston's  Estate,  524. 

Validity  of,  in  Sister  State — Effect  of,  in  Montana. 

3.  Under  section  3614,  Bevised  Codes,  recognizing  as  valid  all  mar- 
riages entered  into  without  this  state,  if  valid  nnder  the  laws  of  the 
country  in  which  they  were  contracted,  evidence  of  eobabitatioa 
held  sufficient  to  create  a  presumption  of  a  legal  marriage  in  the 
state  of  Washington;  hence  the  status  of  the  parties  in  this  state 
was  that  of  husband  and  wife. — In  re  Huston's  Estate,  524. 

MA8TEB  AND  SEBVANT. 
See  Personal  Injuries. 

MILEAGE  AND  PEB  DIEM. 
Bee  Witnesses,  1,  2. 

MINES  AND  MINING. 

See,  also.  Taxation. 

Mining    Claims — ^Declaratory    Statement — Description — ^Degree     of     Aecn- 
racy  Bequired. 

1.  Though  it  was  not  necessary  that  a  declaratory  statement  of  a 
quartz  lode  location  made  under  amended  section  3612,  Political  Code 
of  1895  (Laws  1901,  p.  141),  contain  a  description  of  the  claim  by 
metes  and  bounds,  or  that  the  statements  therein  be  made  with 
mathematical  precision  as  to  measurements  or  technical  accuracy  of 
expression,  the  locator  was  required  to  so  describe  the  claim  that  the 
boundaries  could  be  readily  traced,  and  that  a  person  of  reasonable 
intelligence  could,  by  aid  of  the  directions  when  taken  with  the 
markings  upon  the  ground,  find  the  claim  and  run  its  lines;  bence 
where  the  description  is  so  erroneous  as  to  be  delusive  and  mislead- 
ing, as  when  the  declaratory  statement  and  the  markings  do  not  even 
approximately  agree  as  to  the  general  shape  of  the  claim  or  as  to  any 
point,  direction  or  distance,  the  location  is  void. — Leveridge  v.  Hen- 
nessy,  58. 

Same — Misleading  Description — When  Location  Void. 

2.  Held,  under  the  rule  declared  in  paragraph  2,  supra,  that  where 
the  descriptions  found  in  a  declaratory  statement,  though  suggesting 
a  rectangle  lying  north  and  south,  were  such  that  one  taking  them 
and  proceeding  from  the  northern  corners  according  to  the  directions 
given,  would  miss  one  of  the  southern  corners  by  over  500  and  the 
other  by  over  800  feet,  and  find  the  south  line  not  only  over  100  feet 
farther  from  the  point  of  discovery  but  also  some  432  feet  shorter 
than  called  for  in  the  statement,  the  location  was  void. — ^Leveridge 
V.  Hennessy,  58. 

Same — Annual  Bepresentation  Work — Default  of  Co-owner — ^Forfeiture — 
Notice — Administrators — Insufficiency. 

3.  Service  of  notice  upon  the  administrator  of  the  estate  of  one  of 
several  co-owners  in  an  unpatented  mining  claim,  to  the  effect  that 
unless  he  should,  within  ninety  days,  pay  his  proportion  of  the 
amount  expended  by  his  co-owners  in  doing  the  annual  representa- 
tion work  upon  the  claim,  his  interest  would  be  declared  forfeited 
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under  the  provisions  of  section  -2324,  United  States  Bevised  Statutes, 
was  insufficient,  said  section  requiring  service  upon  the  then  actual 
co-owner, — in  this  instance  the  heirs  of  the  intestate,  and  not  the 
administrator. — O'Hanlon  v.  Rubj  Gulch  Mining  Co.,  65. 

Same — Bepresentation  Work — Failure  to  Contribute  Toward  Payment  of 
Expense — statute  of  Forfeiture — Construction. 

4.  Section  2324,  United  States  Bevised  Statutes,  providing  that  the 
interest  of  one  of  several  co-owners  in  a  mining  claim  shall,  upon  due 
notice,  become  the  property  of  his  co-owners  upon  his  failure  to  con- 
tribute his  propottion  of  the  expenditure  incident  to  the  doing  of  the 
annual  representation  work  upon  the  claim,  is  one  of  forfeiture  and 
must  be  strictly  construed. — O'Hanlon  v.  Ruby  Gulch  Mining  Co.,  65. 

Same — Laches — Abandonment — ^Evidence — Admissibility. 

6.  While  evidence  that  the  heirs  of  a  delinquent  co-owner  in  an  un- 
patented mining  claim  had  been  made  aware  of  the  fact  that  the 
administrator  of  the  estate  of  their  intestate  had  been  served  with 
notice  calling  for  contribution  toward  the  payment  of  the  cost  of  the 
annual  representation  work  on  the  claim,  under  penalty  of  forfeiting 
"his  interest"  therein,  was  immaterial  (see  paragraph  3^  supra)  f  it  was 
both  competent  and  material,  under  the  circumstances  of  the  case, 
as  tending  to  show  laches  on  their  part  in  asserting  their  claims  to 
the  interest  declared  forfeited,  as  well  as  an  abandonment  thereof. — 
O'Hanlon  v.  Buby  Gulch  Mining  Co.,  65. 

Same — Abandonment — Failure  to  Contribute  to  Cost  of  Bepresentation 
Work. 

6.  Though  one  of  several  cotenants  in  a  mining  claim  cannot  by  any 
course  of  conduct  on  his  part  abandon  the  claim  so  as  to  destroy  the 
interests  of  his  cotenants  and  cause  it  to  revert  to  the  government, 
he  may  abandon  bis  own  interest  and  should  be  held  to  have  done  so 
where,  with  knowledge  that  his  cotenants  have  performed  the  annual 
representation  work  upon  the  claim  and  are  developing  it,  he  fails 
to  contribute  his  proportion  of  the  expense  and  shows  by  his  conduct 
that  he  has  renounced  his  right,  reasserting  it  only  after  develop- 
ment has  shown  the  claim  to  be  valuable. — O'Hanlon  v.  Buby  Gulch 
Mining  Co.,  65.  , 

Same — Ouster  of  Cotenant — Bemedies. 

7.  While  a  cotenant  who  has  been  excluded  from  a  mining  claim 
may  bring  an  adverse  suit  to  have  his  rights  determined,  so  that  the 
patent  will  convey  directly  to  him  whatever  interest  he  may  have, 
he  is  not  bound  to  do  so,  but  may  wait  until  the  patent  proceedings 
are  concluded,  and  then  have  the  patentee  declared  a  trustee  for  him 
to  the  extent  of  his  interest. — O'Hanlon  v.  Buby  Gulch  Mining  Co., 
65. 

Same — Quieting  Title — Ejectment — When  Proper  Bemedy. 

8.  The  remedy  of  one  claiming  to  have  been  wrongfully  ousted  from 
a  mining  claim  then  in  possession  of  defendant  who  asserts  an  ad- 
verse claim  '.s  an  action  in  ejectment  and  not  one  to  quiet  title  under 
section  6870,  Bevised  Codes,  which  confers  power  upon  courts  of 
equity  to  entertain  actions  in  which  the  defendant  is  asserting  an 
adverse  claim  while  the  plaintiff  is  in  possession,  and  actions  in 
which  neither  plaintiff  nor  defendant  is  in  possession,  and  the  latter 
is  asserting  the  adverse  claim. — O'Hanlon  v.  Buby  Gulch  Mining  Co., 
65. 

MI8J0INDEB. 

Of  causes  of  action  in  justice's  court, — see  Pleading  and  Practice,  6. 

Of  parties  defendant  in  water  right  suit, — see  Water  and  Water  Bights,  5. 
48  Mont.— 42 


MOBTGAOES. 
See  Be«l  Propertr,  1,  2. 

MOnONi 
To  rtrike  testimonf,  wlien  refnsft]  not  error, — see  . 

NEOLIGESCB. 
See  Perional  Injuries. 


NEW  TBIAU 
EiecMive  verdict, — cee  VerdieU,  7. 
Dist  ret  ion — Bevie  w. 

1.  liuaere:  Huit  the  niliDg  of  a  district  judge,  eaTled  io 
upon  a  motion  for  new  (rial,  be  tested  by  tbe  same  standarj 
erttion  as  would  be  applipri  to  that  of  the  judge  who  tried 
if  he  had  ruled  thereonf  (:l^e  Gibion  v.  Uorrit  Bank,  deeid 
7,  1914,  49  UonL  — ,  140  Pae.  76.)— l^^e ridge  v.  Heoneser, 

Discretion. 

2.  Where  the  conelnsion  of  tbe  trial  court  in  an  action  to  qi 
to  A  portion  of  a  miuing  claim  in  apparent  conftiet  with  anot 
tion  was  supported  by  Che  decisive  prepoDdcrsDce  of  the  < 
there  was  not  any  room  for  discretion  in  the  district  jndg 
in  to  determine  a  motion  for  new  trial,  and  the  grkotin) 
motion  waa  therefore  error. — Leveridge  t.  HenneiBj,  58. 

Order  Grantinf; — Affirmsaee,  When. 

3.  An  order  gTanting  a  new  trial  which  does  not  indicate  n^ 
of  Kveral  gtounds  amigned  it  was  based,  will  be  affirmed  if  ji 
npon  an  J  one  of  them. — O'Hanlon  v.  Rubj  Gulch  Mining 
Wallace  ».  Chicago  M.  A  P.  a  By.  Co.,  427;  Scotl  t,  Waggone 

Discretion — Conflicting  Evidence. 

4.  Where  the  evidence  ia  in  substantial  conflict,  the  sapreme 
not  jostifled  in  holding  that  the  trial  court  abused  its  discretii 
fnsing  a  new  trial  merely  because,  as  it  is  made  to  appeal 
transcript,  the  evidence  seems  to  preponderate  ag&inst  the  t 
Lizott  V.  Big  Blaekfoot  Milling  Co.,  171;  Westeni  M.  S.  Co. 
ner,  174. 

When  not  to  be  Granted. 

5.  The  aolution  of  qiirstions  of  fact  being  primarily  a  matter 
jury,  a  new  trial  sakeil  for  on  the  ground  of  the  insufficiency 
evidence  to  support  the  verdict  should  be  granted  only  for 
cogent  and  convincing. — Western  M.  S.  Co.  T.  Melsner,  174. 

Hew  Trial  Order— When  Upheld  on  Appeal. 

6.  The  rale  that  an  order  granting  a  new  trial  will  be  nph* 
—    be   justified   upon  any   ground   of   the   motion   is   applical 

re  the  order  is  a  general  one,  not  disclosing  the  particular 
a  which  the  court  acted,  or  to  a  case  where  the  provisions  ol 
J,  Revised  Codes,  arc  invoked.— Harrington  v.  Butte  Miner  ( 
notice  of  Intention — Kecord  on  Appeal. 
In  the  absence  from  the  record  of  a  copy  of  tbe  notice  of  v 
nove  fot  a  new  trial,  the  supreme  court  may  not  jah  n 
of  the  motion. — Cauniog  t.  Fried,  560. 
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NOTICE  OF  APPEAL. 

From  justices'  to  district  courts, — see  Justices  of  the  Peace,  3. 
Sufficiency, — ^see  Appeal  and  Error,  16. 

OBJECTIONS. 

To  evidence — Bepetition  not  necessary,  when, — see  Pleading  and  Prac- 
tice, 25. 

OFFER  OF  PBOOP. 

When  rejection  proper, — see  Evidence,  8. 

OFFICE  AND  OFFICERS. 
Preemmption  that  official  duty  has  been  performed, — see  Convicts,  !• 

Vacancies. 

1.  An  existing  office  without  any  incumbent  is  vacant,  whether  it  be 
a  new  one  or  an  old  one. — Great  Falls  &  Teton  County  By.  Co.  v. 
Ganong,  54. 

Same. 

2.  An  office  newly  created  becomes  ipso  facto  vacant  in  it8  creation. 
Great  Falls  &  Teton  County  By.  Co.  v.  Ganong,  54. 

OPTIONS. 
See  Real  Property,  1. 

OUSTEB. 
Of  co-owner  in  mining  claim — Bemedies, — see  Mines  and  Mining  Claims,  7. 

PABTNEBSHIP. 

Actions  at  Law  Between  Members — When  not  Maintainable. 

1.  One  partner  cannot,  prior  to  a  settlement  and  accounting,  sae  his 
copartner  at  law  with  reference  to  partnership  transactions. — 
Goldsmith,  Exr.,  y.  Murray,  337. 

PAYMENT. 
Out  of  special  fund, — see  Contracts,  2. 

PEBSONAL  INJUBIES. 

Master  and  Servant — Contributory  Negligence — Complaint — Sufficiency. 

1.  Allegations  of  complaint  in  a  personal  injury  action  held  not  to 
bring  the  pleading  within  the  rule  that  where  it  appears  that  plain- 
tiff's own  act  was  a  proximate  cause  of  his  injury,  facts  must  be 
alleged  showing  Mb  freedom  from  negligence  in  acting  as  he  did 
when  injured. — Michalsky  v.  Centennial  Brewing  Co.,  1. 

Same^Belease— Tender — ^Pleading. 

2.  Where  plaintiff  in  a  personal  injury  action  alleged  in  his  reply 
that  if,  as  set  up  in  the  answer,  he  signed  a  writing  releasing  de- 
fendant from  any  liability  in  consideration  of  $50,  he  did  so  at  a 
time  when  he  was  under  the  influence  of  opiates  and  incapable  of 
assent,  he  may  not  be  said  to  have  been  seeking  a  rescission  of  the 
contract  of  release,  so  as  to  make  it  incumbent  upon  him  to  make  a 
more  definite  tender  of  the  amount  said  to  have  been  received  by 
Slim,  than  he  did  when  he  averred  that  "if  the  said  money  was  paid 
for  such  purpose,  he  now  offers  and  tenders  to  defendant  the  return 
of  said  sum." — Michalsky  t.  Centennial  Brewing  Co.,  1. 


660 


3.  PUiMtJr«  erideBcc,  thccgh  «MSQpported  aad  wppuamd  hw  tk 
•tat«B«Bta  of  m  Iat^  oaicbcr  of  defeadaBt  eompaaj-'s  wirsesEcs^ 
JkeM  nffi^ieBt.  if  erelited  br  the  jsrr.  to  rapport  a  ▼erdiet  im  kis 
behalf.~MicbAlsk7  ▼.  Ceat«kual  Brevis^  Co^  1. 

'Negligeaee  is  ScTerml  Partifalaiv^Proof. 

4.  PUiEtiff  who  charges  aegligeace  ia  sererml  parUralaiv  accd  Mt 
rastaia  the  charge  as  to  all;  li  actioaatle  aegligeace  is  showa  is  iij 
•ae  of  the  respects  allied,  it  is  sol&cieat. — Michil^hy  t.  C^bXOt 
BiaJ  Brewiag  Co^  1 

6mmt — la    Serrice   of    Master,    Wliea. 

5.  Plaiatiff,  aa  cmplojec  io  and  aboat  a  lirewery,  vho  kad  bees  di- 
rected to  assist  ia  loading  beer  kegs  asd  lead  a  hand  as  reqaired,  at 
the  time  be  wss  injured  was  esgsged  is  the  service  of  hu  Bsster 


whea  at  the  reqaest  of  a  teamster  he  picked  ap  a  pot  of  piste 
seeded  to  restore  a  stamp  oa  a  ke^g  before  shippiag. — Michshky  r. 
Centennial  Brewing  Co^   L 

Same — Discovery    of    Danger — Dntr   of    Serraat — ^lastmctioBa. 

6.  A  workman,  when  ord<»red  from  one  part  of  the  work  to  aaothei, 
Bot  being  permitted  to  stop,  examine  and  experiment  for  hiaiself  ii 
order  to  ascertain  if  the  place  assigned  to  him  is  a  safe  oae,  as  is- 
stniction  that  it  was  tfie  dutj  of  plaintiff  to  apprise  himself  of  sbj 
danger  which  he  could  or  ought  to  hare  discovered  by  proper  ex- 
am inatioa,  was  properly  refused. — Michalsky  ▼.  Ceateaiiial  Brewiag 
Co^  1. 

flame — Jory — ^Inspection  of  Premises — ^Presomptioaa. 

7.  Where,  at  the  reqaest  of  defendants  (appellants),  the  joiy  wen 
takea  to  view  machinery,  then  said  by  the  former  to  be  is  tbe 
same  condition  as  at  the  time  of  the  accident,  it  will  be  presnmcd 
on  appeal,  in  the  absence  of  evidence  to  the  contrary,  that,  in  re- 
tnming  a  verdict  in  favor  of  plaintiff,  they  foand  the  machinery  to 
have  been  unguarded  as  charged  by  plaintiff. — ICichalskj  ▼.  Ceo- 
tennial  Brewing  Co.,  1. 

Same — Special   Interrogatories — Discretion. 

8.  The  ?nbmission  of  special  interrogatories  ia  personal  iajniy  K- 
tions,  such  SB  whether  the  place  at  which  the  aecident  oeenrred  was 
reasonably  well  lighted,  etc.,  though  commendable  practice,  is  never- 
theless within  the  discretion  of  the  tnal  conrt,  aad  therefore  re- 
fusal to  submit  is  not  subject  to  correction  oa  appeal. — ^Miehalskj  ▼• 
Centennial  Brewing  Co.,  1. 

Same — Excessive  Verdicts. 

9.  Where  plaintiff,  by  reason  of  a  personal  injury,  snstftined  an  is- 
eurable  deformity  and  suffered  permanent  impairment  of  earning  ca- 
pacity as  a  laborer,  a  verdict  for  $7,150,  held  not  exeessive.— 
Micbalsky  v.  Centennial  Brewing  Co.,    1. 

Negligence — Pleading  and  Proof. 

10.  Plaintiff  in  a  personal  injury  action  need  not  prove  negligence 
in  all  the  particulars  charged  in  his  complaint,  evidence  tending  to 
establish  negligence  in  any  of  the  particulars  alleged  to  have  caused 
his  injury  being  sufficient  to  take  the  case  to  the  jury. — ^Westlake 
T.  Keating  Gold  Mining  Co.,  120. 

Same — Violation  of  Statute — Negligence  Per  8e. 

11.  The  violation  of  a  specific  duty  imposed  by  statute,  such  as  the 
storing  of  dynamite  in  a  mine  in  quantity  greater  than  3,t)(M}  pounds 
(Bev.  Codes,  sec.  8546),  or  storing  it  at  a  place  therein  where,  should 
it  accidentally  explode,  escape  by  the  mine  workmen  would  be  cut 
off,  is  negligence  per  $€. — Westl&ke  t.  Keating  Gold  Mining  Co^  l^O* 
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Same — ^Evidenee-^Negligence — Causal  Connection  With  Injury. 

J  12.  The  requirement  of  the  rule  that,  before  negligence  can  become  % 

basis  of  recovery  for  personal  injuries,  a  causal  connection  must  be 
shown  between  it  and  them,  held  to  have  been  satisfied  by  the  show- 
ing of  plaintiff,  who  sought  damages  sustained  by  reason  of  an  ex- 
plosion of  a  quantity  of  dynamite  stored  in  a  mine  contrary  to 
statutory  provision,  to  the  effect  that  an  excessive  quantity  was 
kept  in  the  mine,  that  it  exploded  and  that  he  was  injured. — West- 

'  lake  V.  Keating  Gold  Mining  Co.,  120. 

Same — Absence  of  Causal  Connection. 

13.    Plaintiff  who,  at  the  time  of  the  explosion  of  a  quantity  of 

dynamite  stored  at  a  place  in  a  mine  contrary  to  the  provisions  of 

section  8546,   Revised  Codes,  was  not  so  situated   as  to   have   his 

c  escape  from  the  mine  cut  off  by  it,  could  not  charge  as  an  act  of 

I  negligence  the  storage  of  the  powder  in  a  place  where,  in  case  of 

accidental  discharge,  escape  by  those  working  in  the  mine  would  be 

I  cut  off,  since  the  causal  connection  between  his  injuries  and   the 

stoppage  of  egress  from  the  mine  was  lacking. — ^Westlake  v.  Keating 

Gold  Mining  Co.,  120. 

I  Same — Safe  Place  to  Work — Complaint — Sufficiency. 

B  14.    The  allegation  that  defendant  mining  company  had  negligently 

stored  dynamite  at  a  place  where,  shouM  an  explosion  occur,  the 
lives  of  persons  working  in  the  mine  would  be  imperiled,  held   the 

I  equivalent  of  a  charge  of  negligence  on  the  part  of  the  master  in  failing 

;  to  furnish  his  employee  a  reasonably  safe  place  in  which  to  work. — 

Westlake  v.  Keating  Gold  Mining  Co.,  120. 

Same — Explosives — Appliances — Negligent  Method — Evidence — Sufficiency. 
r  15.     Evidence  held  sufficient  to  justify  submission  to  the  jury  of  the 

question  whether  or  not  defendant  had,  in  the  selection  of  electricity 
I  for  thawing  dynamite,  adopted  a  reasonably  safe  method,  as  well  as 

to  sustain  the  charge  of  negligence  based  on  the  overheating  of  the 
f  explosives  through  the  means  employed. — Westlake  v.  Keating  Gold 

Mining  Co.,  120. 

Same — Appliances  Used  Elsewhere — Evidence  Inadmissible,  When. 

16.  Where  the  charge  of  negligence  on  the  part  of  defendant  mine 
^  owner  was  based,  not  upon  the  use  of  electricity  in  thawing  dynamite 
^                      but  upon  the  manner  and  extent  in  which  it  was  employed,  evidence 

that  it  was  not  elsewhere  resorted  to  as  a  thawing  agency,  was 
I  properly  excluded. — Westlake  v.  Keating  G^ld  Mining  C-o.,  120. 

I  Same— Safety   of   Appliance — Expert   Testimony — Admissibility. 

17.  The  question  whether  the  use  of  electricity  for  thawing  dynamite 
as  employed  by  defendant  was  a  safe  one  was  properly  one  for 
expert  testimony. — Westlake  v.  Keating  Gold  Mining  Co.,  120. 

Same — Dynamite — Cause    of   Explosion — Expert   Testimony — Admissibil- 
ity. 

18.  Evidence  sought  to  be  elicited  from  miners  who,  though  not 
claiming  any  precilse  knowledge  of  the  constituents  of  dynamite,  had 
handled  it  and  knew  its  properties  from  a  practical  point  of  view, 
tending  to  show  that  the  bursting  of  an  electric  light  bulb  may 
bring  about  an  explosion  of  dynamite  being  heated  in  a  box  by 
means  of  incandescent  electric  lights,  was  admissible. — Westlake  t. 
Keating  Gold  Mining  Co.,  120. 

Same — Assumption  of  Bisk. 

19.  Under  the  rule  that  to  make  out  a  ease  of  assumption  of  risk 
the  injured  party  must  have  known  of  and  appreciated  the  danger 
from  which  he  suffered,  held  that  plaintiff  assumed  the  risk  of  all 
dangers  incident  to  the  dynamite  stored  in  the  mine  as  he  saw  them, 
and  not  those  due  to  a  negligent  method  of  thawing  pursued  out 
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Same — IiiBtriictions — "liosses"   or   "Damages" — Harmless   Error. 

28.  An  instruction  telling  the  jury  that  the  employer  must  in- 
demnify his  employee  for  the  "losses"  caused  by  the  former's  want 
of  ordinary  care,  held  not  so  meaningless  as  to  be  confusing,  the 
term  "losses"  evidently  being  used  in  the  sense  of  legal  damages. — 
Mosher  v.  Sutton's  New  Theater  Co.,  137. 

Same — Verdict — When  not  Against  Law. 

29.  Where  negligence  resulting  in  personal  injury  was  charged  in 
two  particulars,  only  one  of  which  was  supported  by  the  evidence, 
and  the  court  instructed  the  jury  to  find  for  the  defendant  if  negli- 

fence  in  the  particular  not  proven  had  not  been  shown,  a  verdict 
or  plaintiff,  general  in  character,  was  not  open  to  the  charge  that 
it  was  against  law. — Mosher  v.  Sutton's  New  Theater  Co.,  137. 

Same — Credibility   of   Witness — Province   of  Jury. 

30.  The  credibility  of  witnesses  in  a  personal  injury  action  is  a 
matter  within  the  exclusive  province  of  the  jury;  hence  the  conten- 
tion of  defendant  on  appeal  from  the  judgment  and  order  denying 
a  new  trial,  that  the  jurv  should  have  discredited  plaintiff  and  his 
witnesses  and  believed  those  of  defendant  is  of  no  avail. — Mosher 
V.  Sutton's  New  Theater  Co.,  137. 

Bailroads — Last  Clear  Chance  Doctrine — When  Applicable. 

31.  A  case  calling  for  the  application  of  the  last  clear  chance  doc- 
trine, in  a  personal  injury  action,  must  embody  the  following  three 
elements  which  must  concur:  (1)  The  exposed  condition  brought 
about  by  the  negligence  of  the  person  injured;  (2)  the  actual  dis- 
covery of  the  defendant  of  the  perilous  situation  of  the  person;  and 
(3)  defendant's  failure  to  thereafter  use  ordinary  care  to  avert  the 
injury;  hence  the  doctrine  was  inapplicable  where  the  first  requisite, 
t.  e.f  antecedent  negligence  on  the  part  of  the  injured  person,  was 
lacking. — Dahmer  v.  Northern  Pac.  By.  Co.,  152. 

Same. 

32.  The  rule  of  the  last  clear  chance  as  stated  in  paragraph  31,  8upro^ 
does  not  impose  upon  the  defendant  in  a  personal  injury  action  the 
obligation  to  maintain  a  lookout  at  all  times  to  discover  anyone  who 
may  be  in  a  position  of  peril,  but  includes  those  cases  in  which  actual 
discovery  of  the  peril  is  a  just  inference  from  the  evidence,  though 
denied  by  defendant,  as  well  as  those  in  which  the  discovery  is*  ad- 
mitted, or  not  deniea,  and  liability  is  sought  to  be  avoided  on  other 
grounds. — Dahmer  v.  Northern   Pac.  By.  Co.,  152. 

Same — Stations — Duty  to  Maintain  Lookout. 

33.  A  railway  company  must,  under  penalty  of  liability  for  re- 
sultant injury  because  of  failure  of  duty  in  this  regard,  use  special 
care  and  watchfulness  in  the  running  of  its  trains  when  approaching 
points  along  its  line  where  the  presence  of  persons,  especially  in 
large  numbers,  may  reasonably  be  anticipated. — Dahmer  v.  Northern 
Pac.  By.  Co.,  152. 

Same — Technical  Trespassers — ^Duty  of  Bailways. 

34.  Notwithstanding  one  who  goes  upon  the  premises  of  a  railway 
company  at  its  invitation  to  transact  business  with  it  or  to  meet  a 
person  on  an  incoming  train,  is  technically  a  trespasser  if  he  gets 
upon  the  track  at  places  at  which  crossings  are  not  provided,  the 
company  must  use  reasonable  precaution  to  avoid  injuring  him. — 
Dahmer  v.  Northern  Pac.  By.  Co.,  152. 

Same — Bailways  may  Bun  Through-trains — Notice  to  Public. 

35.  A  railway  company  may  run  through-trains  which  stop  only  at 
principal  stations,  and  persons  desiring  to  know  when  and  where 
such  trains  stop  must  ascertain  the  information  from  its  agents, 
and  eonduct  themselves  accordingly,  it  not  being  incumbent  upon  a 


CM 


to  knm^  Wac  to  the 
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27.  ffeU,  vsdcr  the  rale  declared  ia  pangrmpk  3S.  jvprv,  tkat  ^ 
fes^aat  rmilwmj  eoxpasj  was  axder  me  greater  oU:gatie«  to  ke«p 
a  leokovt  at  a  atotioa  wkiek  was  iwrd  bj  eae  af  its  tbxosc^-tnis 
al  aa  earlj  ho«r  ia  tbe  moraiag  wkea  it  eeeld  aoi  rea^oaaWy  be 
aatUipate'l  tkat  penoas  were  presea:  te  be«oaie  paaseagen  or  ei- 
fafe  ia  tbe  traaaaetioa  of  bcsiaes  witb  its  ageat,  tbaa  it  wis  ii 
tbe  opea  ecuatry  cr  at  aaj  other  place  at  wbicb  penoaa  wen  aflt 
ezpceted  to  be.'-Dabaer  t.  Nortbera  Pae.  Sj.  Ca^  1S2. 

Same — Diseorery   ef  Peril — ETideaec — ^lasaAcieacy. 

ZS.  Erideaee  keid  iasafficieat  to  justiij  tbe  eoaehniim  tkat  defesd- 
aat  lo«oiEotiTe  eaj^aeer  dis'^overcd  tbe  positioa  of  plaiatiff — wbo. 
wbile  waitiag  at  a  boat  1  o'clock  ia  tbe  moraiag  for  tbe  arriral  of 
a  passeager  traia  at  a  small  ftatioa  wbere  it  was  act  sckedaied  to 
stop,  aod  wbieb  be  bad  ao  reasoa  to  tbink  would  stop  otker  tbai 
iafomatioa  to  tbat  effect  bj  a  friead,  bad  beea  beaten  into  partiil 
iaseasibilitj  bj  thags  and  fallea  opoa  tbe  tracks,  wkere  ke  vis 
ran  ower  wbile  endeavoring  to  crawl  to  safety — ia  time  to  avoid  ii- 
joring  bim. — Dabmer  ▼.  Northern  Pac.  Bjr.  Co^  152. 

Master  and  Servant — Concla^iveaess  of  Verdict — Evidence — Weigbt 

39.  Under  tbe  rnle  that  a  verdict  based  upon  erideace  presentisf  t 
sabstantial  conflict,  which  was  adopted  bj  tbe  trial  court  apoo  i 
motion  for  a  new  trial,  is  not  subject  to  review  on  appeal,  Mi 
tbat  the  fact  that  plaintilTs  nnsapported  statomeat  relative  to  tke 
existence  of  a  defect  in  a  pathway  provided  for  bim  by  defendsnt  ii 
its  logging  operations,  was  directly  contradicted  by  a  namber  of  de- 
fendant's witnesses,  did  not  result  in  rendering  bis  evidence  so  ib- 
sufficient  as  not  to  support  a  verdict  in  his  favor,  since  tbe  effect  and 
value  of  evidence  is  a  matter  exclusively  for  tbe  jury,  who  are  sot 
bound  to  decide  in  conformity  with  the  declarations  of  any  anmber 
of  witnesses  as  against  a  less  namber. — ^Lizott  v.  Big  Blackfoot 
Milling  Co.,   171. 

Master  and  Servant — Independent  Contractors — Evidence. 

40.  Evidence  in  an  action  against  a  city  water  company  for  injuries 
to  a  laborer  by  the  caving  of  a  ditch,  held  sufficient  to  furnish  a  basis 
for  an  inference  that  plaintiff  was  at  the  time  of  the  accident  in  the 
employ  of  defendant  company,  and  not  of  its  codefendant,  an  alleged 
independent  contractor. — ^De  Sandro  v.  Missoula  Light  ft  Water  Co., 
226. 

Same — Independent  Contractors — Defense— General  DeniaL 

41.  The  defense  that  an  independent  contractor  was  responsible  for 
work  during  the  course  of  which  plaintiff  sustained  injuries,  is  avail- 
able under  a  general  denial,  and  need  not  be  established  by  a  pre- 
ponderance of  the  evidence,  the  burden  of  proving  the  contrary  being 
on  plaintiff. — De  Sandro  v.  Missoula  Light  ft  Water  Co.,  226. 

Same — Negligence — Causal   Connection — Evidence — Insufficiency. 

42.  Evidence  held  insufficient  to  meet  the  requirement  of  the  rule 
that  before  defendant  in  a  personal  injury  action  can  be  declared 
llablei  plaintiff  must  have  proved  not  only  the  injury  but  also  a 


Personal  Injuries.  665 

Mtisal  connection  between  it  and  defendant's  negligence. — De  Sandro 
T.  Missoula  Light  &  Water  Co.,  226. 

Same — Safe  Place — Exception  to  Rule — Assumption  of  Bisk. 

43.  One  who  enters  upon  emplojment,  such  as  mining  or  the  digging 
of  trenches,  assumes  the  risk  of  the  dangers  incident  to  the  making 
of  the  place  which  becomes  dangerous  as  the  work  progresses,  or  the 
making  of  a  dangerous  place  safe;  the  doctrine  imposing  upon  the 
master  the  duty  to  furnish  his  servant  a  safe  place  in  which  to  work 
not  applying  in  such  cases. — De  Sandro  t.  Missoula  Light  k  Water 
Co.,  226. 

Sanke — Proximate  Cause — Nature  of  Proof. 

44.  Though  the  proximate  or  efficient  cause  of  a  personal  injury 
may  be  shown  by  indirect  evidenc'e,  it  must  be  of  such  character  that 
it  not  only  tends  affirmatively  to  show  that  the  accident  was  due  to 
it,  but  also  to  exclude  any  other  theory  of  its  happening. — De  Sandro 
T.  Missoula  Light  &  Water  Co.,  226. 

Same — Independent  Contractors — When  Question  for  Jury  or  Court. 

45.  The  question  whether  a  written  contract  which  clearly  ex- 
presses all  the  undertakings  of  the  parties,  or  an  oral  one  presenting 
no  controversy  as  to  its  terms,  created  the  relation  of  master  and 
servant,  or  that  of  employer  and  independent  contractor,  is  one  for 
the  court;  otherwise  it  is  one  to  be  determined  by  the  jury  under 
proper  instructions. — ^De  Sandro  v.  Missoula  Light  &  Water  Co.,  226. 

Same — Assumption  of  Bisk — Jury  Question. 

46.  Whether  plaintiff,  a  laborer  engaged  in  digging  a  trench,  as- 
sumed the  risk  incident  to  his  employment,  held  to  have  been  prop- 
erly submitted,  upon  the  theory  of  negligence  based  on  the  failure 
of  defendant  to  make  safe  the  completed  portion  of  the  trench. — De 
Sandro  v.  Missoula  Light  ft  Water  Co.,  226. 

Same — Independent  Contractors — Payment  of  Wages — Evidence — Cross- 
examination — ^Proper  Exclusion. 

47.  Plaintiff  having  testified  that  his  wages  had  been  paid  through 
check  by  one  H.,  alleged  by  defendant  corporation  to  have  been  an 
independent  contractor,  an  objection  to  the  question  asked  him  on 
eross-examination  whether  he  knew  for  whom  he  was  working  was 
properly  sustained  as  immaterial,  the  issue  being,  who  was  in  fact 
his  employer  and  not  his  knowledge  as  to  the  relation  existing  be- 
tween H.,  and  the  company. — De  Sandro  ▼.  Missoula  Light  A  Water 
Co.,  226. 

Same — Independent  Contractors — Evidence — Admissibility. 

48.  Plaintiff's  evidence  that  he  saw  defendant  company's  foreman 
on  the  ditch  line  the  day  before  the  accident,  and  that  the  latter 
had  ordered  the  person  in  charge  to  keep  the  crew  at  work  at  a  cer- 
tain point,  was  admissible  as  tending  to  show  how  far  the  company 
retained  control  of  the  work,  it  being  its  contention  that  it  was 
being  done  by  its  codefendant,  an  independent  contractor. — De 
Sandro  v.  Missoula  Light  &  Water  Co.,  226. 

Same — ^Method  of  Work — Safety — Assumption  of  Pacts — When  Proper. 

49.  While  the  court  in  its  instructions  might  have  assumed  that 
"shearing"  the  lips  of  a  trench  was  a  reasonable  and  proper  method 
of  making  it  safe,  in  view  of  the  fact  that  the  evidence  in  this  re- 
gard was  uncontradicted  and  accorded  with  common  observation  and 
experience,  its  refusal  to  do  so  did  not  result  in  prejudice  to  de- 
fendant.— De  Sandro  v.  Missoula  Light  ft  Wftter  Co.,  226. 

Same — Codefendants — Arbitrary  Verdict   as   to   One — ^Validity. 

50.  Where,  in  a  personal  injury  action  brought  jointly  against  the 
employer  and  his  agent  or  servant,  the  jury  arbitrarily  aicquits  the 
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lsH«T  tbongk  the  WToag  tom^laiati  mt  «as  do*»  tkrovgk  Ui  k^- 
Cenre,  the  verdict  agaJut  the  prinrip*]  will  ■CT«nhele>B  b«  allenil 
to  lUnd.— Dc  Sudro  v.  Hinoala  Light  ft  Water  C«,  X2C. 
Same — Cities  sad  Tovu—Poblie  Serrire  CorpantioBs — Validity  af  Ca- 
traeU. 

51.  QMoere:  Mar  a  water  roTnc.inT  operating  nader  a  fra>ehiM  fm 
a  citT,  let  a  eontract  for  the  di;;^ng  and  nfiDing  of  treachei  w  u 
t«  relieve  itaelf  from  liability  to  the  eontractor'*  employees  tor  dia- 
ages  OD  icroaot  of  injarie^  aiutaiiipd  beeaaie  of  hia  aegHgnn  ii 
doiog  the  workf— De  Sandro  *.  Missoula  Light  t  Water  Co.,  St. 

Mine*  and  Uining— Death — Natare  af  Bight  of  Aetion. 

52.  Held  that,  since  the  right  of  aeiion  given  by  aeetioa  MK 
Refited  Codes,  to  the  hein  or  personal  represeDlatives  of  oa«  who* 
death  was  caused  by  the  wroogfnl  act  of  another,  though  distian 
from  that  which  the  dc>'ease<i  wonid  bsTc  bad  in  case  he  had  oih 
been  injored,  is  the  »ame  in  character  and  dependent  opon  the  oat 
facta,  the  heirs  of  a  miner  who  btmself  was  responsible  for  his  deilb 
became  of  bis  vioUtion  of  a  role  of  defendant  company  reqniiii: 
him  to  close  the  doors  of  a  safety  cage  while  being  hoisted  In  ^i 
■orfaee,  were  barred  of  recovery;  deceased  could  not  have  maiataiiid 
the  action  because  of  hia  contribatory  negligence,  and  therefore  kis 

Sai 
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Same — Duty  of  Boad  So-pervisors — ^Inatructiona— Proper  Befnsal. 

57.  It  being  the  duty  of  road  superviBore  in  the  absence  of  funds  to 
repair  a  defect  in  a  public  road,  to  give  suitable  warning,  or,  if  neces- 
sary, to  barricade  the  defective  portion,  an  instruction  which  would 
have  told  the  jury  that  such  an  officer  was  not  liable  for  personal 
injuries  occasioned  by  a  washout  if  funds  were  not  available  for 
repair  work,  was  properly  refused. — Smith  y.  Zimmer,  332. 

Negligence — Proximate  Cause. 

58.  It  is  only  such  negligent  acts  as  bear  a  direct,  proximate  and 
causal  relation  to  an  injury  that  give  a  cause  of  action. — Wallace  v. 
Chicago,  M.   k  P.  S.   By.   Co.,  427. 

Same. 

59.  The  "proximate  cause"  of  an  injury  is  that  which,  in  a  natural 
and  continuous  sequence,  unbroken  by  any  new,  independent  cause, 
produces  the  injury,  and  without  which  the  injury  would  not  have 
occurred. — ^Wallace  v.  Chicago,  M.  &  P.  S.  By.  Co.,  427. 

Same — Causal  Connection  Between  Injury  and  Negligence. 

GO.  Before  negligence  can  become  the  basis  of  recovery  in  a  per- 
sonal injury  action,  a  causal  connection  must  be  shown  between  it 
and  the  in;)ury  complained  of. — Wallace  v.  Chicago,  M.  A  P.  S.  By. 
Co.,  427. 

Same — ^Proximate  Cause — ^Proof. 

61.  While  the  efficient  cause  of  a  personal  injury  may  be  proved  by 
indirect  evidence,  the  circumstances  must  be  such  as  to  tend  affirm- 
atively to  show  it,  to  the  exclusion  of  any  theory  inconsistent  there- 
with.—Wallace  V.  Chicago,  M.  &  P.  S.  By.  Co.,  427. 

Master  and  Servant — Tools  and  Appliances — Duty  of  Master. 

62.  An  efnployer  is  not  an  insurer,  and  is  not  required  to  select  the 
safest  appliances  nor  the  best  method  for  their  operation,  but  only  to 
furnish  the  appliances  in  general  use  for  the  same  purpose,  and 
operated  in  the  same  way,  by  reasonably  prudent  and  careful  men 
under  like  circumstances. — Wallace  v.  Chicago,  M.  ft  P.  S.  By.  Co., 
427. 

Same — Causal  Connection  Between  Injury  and  Negligence— Evidence — 
Insufficiency. 

63.  Where  the  only  ground  of  negligence,  among  others  alleged  by 
plaintiff,  a  machinist's  helper,  and  sustained  by  the  evidence,  which 
bore  a  causal  connection  with  his  personal  injury,  was  the  careless 
removal  of  a  block  of  wood  from  in  front  of  a  drive- wheel  about  to 
be  placed  on  a  lathe,  and  not  defendant  company's  failure  to  supply 
reasonably  safe  and  suitable  appliances  for  doing  the  work,  a  verdict 
for  plaintiff  under  an  instruction  that  defendant  should  be  held  liable 
if  the  injury  was  proximately  caused  by  a  want  of  safe  and  suitable 
appliances,  was  properly  set  aside  and  a  new  trial  granted. — Wallace 
V.  Chicago,  M.  &  P.  S.  By.  Co.,  427. 

Cities  and  Towns — Defective  Streets — Duty  of  Defendant. 

64.  When  the  public  streets  of  a  city  or  town  are  rendered  unsafe 
by  reason  of  repairs  being  made  therein,  or  have  become  defective 
from  any  cause,  and  the  authorities  have  or  should  have  notice  of 
the  condition,  the  duty  to  warn  the  public  by  lights  or  barriers  arises, 
the  traveler  not  being  bound  to  make  investigation  or  chargeable 
with  negligence  if  he  fails  to  do  so. — Snyder  y.  Town  of  Chinook, 
484. 

Same — Evidence — ^Improper   Cross-examination. 

65.  Where  a  witness  on  his  direct  examination  had  testified  as  to 
the  physical  condition  of  a  street  in  which  he  had  left  it  the  day 
preceding  the  night  on  which  plaintiff  was  injured,  with  relation  to 
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8Ba«-— lBstrnet:oB9 — Hanclevs   Error. 

06.  Mierov^opt^  error  u  the  ^Hb^  of  izftrartioBS  tocrkiif  Ik 
aaiCNiBt  whi'^M  the  jarr  Birht  award  for  Ion  of  earaia^  ^ara^itr  ii 
a  penoaal  iajorj  a^ioa  will  aot  work  m  rcTcml  of  the  jadJ|;Beit^ 
Bajrder  ▼.  Towb  of  ChiAOok,  4»4. 

FLEABIXO  A2a>  PRACTICE. 

Penoaal   iBJnriea — Contributoiy  Negiigeaee— Compkiat — Saffieieacr. 

1.  Allf-gatioaa  of  compiaiBt  ia  a  penoaal  iajair  action  hHd  aot  fo 
briag;  the  pleading  withia  the  mle  tkat  where  it  appean  that  plaiatiFt 
owB  act  was  a  proxiBiate  cause  of  his  iajiuj,  faets  nost  be  alkff^ 
showini;  his  f re^  iom  from  aegligenee  ia  actiag  as  ho  did  wkea  iajani 
Miehalslij  ▼.  Cectennial  Brewing  Co.,  1. 

PleO'']  ing — Imp]  ieati  on — Constmction. 

2.  As  against  aa  attaek  for  laek  of  sobstaaee,  whatever  is  aeeenarily 
implied  in,  or  reasonably  to  be  inferred  from,  aa  aUe^tioB  of  a  pletd- 
iag  is  to  be  tal^en  as  direetlj  avenned. — Gauss  t.  Tmmp,  Admz.,  9t 

Ezeeatore    and    Admin istraton — Claims     Agminft    Estate — Pneoeatatioa— 
Pleadings — Conclusions. 

3.  An  arerment  in  plain tiflTs  complaint  against  an  admiaistntrix  t» 
recover  the  feasonable  value  of  sendees  rendered  her  intestate,  that  os 
a  certain  daj  and  ''before  the  time  for  presentatioa  of  claims  agaisst 
the  said  estate  had  expired"  he  had  presented  his  claim  to  the  defend- 
ant, etc,  held  not  open  to  the  objection  that,  as  to  the  fact  that  tk 
claim  had  been  presented  within  the  time  prescribed  in  the  notice  to 
crediton  of  the  estate,  it  stated  a  mere  condosion  of  law;  hdd,  fnrtker 
that  in  the  absence  of  a  special  demurrer  or  motion,  such  an  injferentiil 
allegation  will  support  proof. — Gauss  ▼.  Trump,  Admx.,  92. 

Pereonal  Injuries — Master  and  Servant — Safe  Plaee  to  Work — Comphist— 
Sufficiencj. 

4.  The  allegation  that  defendant  mining  companj  had  negligentlj 
stored  djnamite  at  a  place  where,  should  an  explosion  ocear,  the  li?es 
of  persons  working  in  the  mine  would  be  imperiled,  held  the  equivalent 
of  a  charge  of  negligeDce  on  the  part  of  the  master  in  failing  to  furnish 
his  employee  a  reasonably  safe  place  in  which  to  work. — ^Westlake  r. 
Keating  Gold  Min.  Co.,  120. 

Same — Assumption  of  Risk — Negligence  of  Fellow-servants — ^Pleading  and 
Proof. 

6.  Unless  they  affirmatively  appear  from  plaintiff's  own  pleadings  ot 
proof,  assumption  of  risk  and  negligence  of  fellow-servants,  being  mat- 
ters of  defense,  must  be  pleaded  to  be  available  to  defendsjit. — Mosber 
V,  Sutton's  New  Theater  Co.,  137. 

Causes  of  Action — Misjoinder — Demurrer. 

6.  So  long  as  causes  of  action  joined  in  one  complaint  are  of  sueb  a 
character  &at  a  justice's  court  has  jurisdiction  of  each  of  them,  and 
the  aggregate  of  the  demands  does  not  exceed  $300,  a  demurrer  for 
misjoinder  does  not  lie  in  such  a  court. — Reynolds  v.  Smith,  149. 

Probate  Proceedings — Technical  Rules  of  Pleading — Immateriality. 

7.  In  a  proceeding  in  which  one  primarily  entitled  to  the  administrsr 
tion  of  an  estate  seeks  the  revocation  of  letters  issued  to  his  nominee, 
a  strict  technical  observance  of  the  rules  of  pleading  in  the  preparation 
of  the  complaint  was  not  required,  it  appearing  at  the  hearing  that 
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defendant  was  not  taken  hj  Burprise  but  was  fullj  informed  of  the 
nature  and  scope  of  the  charges  made. — In  re  Blackburn's  Estate,  179. 

Contracts— Preventing  Completion — Complaint — Insufficiency. 

8.  Complaint  in  an  action  to  recover  on  a  contract  which  plaintiff 
claimed  he  was  prevented  bj  defendant  from  fully  performing,  held 
insufficient  for  lack  of  allegation  that  defendant's  interference  was 
wrongful,  or  a  showing  that  his  failure  to  complete  the  contract  was 
excusable. — ^McFarland  v.  Welch,  196. 

Same — Argumentative  Denial — ^Beply. 

9.  The  answer  of  defendant  in  claim  and  delivery  setting  forth  affirm- 
atively the  reasons  why  title  to  the  cattle  in  controversy  was  in  him  and 
not  in  plaintiff,  was  an  argumentative  denial;  hence,  failure  to  reply 
did  not  constitute  an  admission  of  the  truth  of  the  matters  stated  so  as 
to  justify  the  exclusion  of  evidence  offered  in  support  thereof. — Cuerth 
V.  Arbogast,  209. 

Quieting  Title — Answer — ^Adverse  Possession — Failure  to  Reply — Judgment 
on  Pleadings. 

10.  Allegation  of  the  answer,  in  an  action  to  quiet  title,  setting,  up  title 
by  prescription  "to  the  lands  described  in  the  complaint  herein,"  re- 
quired a  reply,  in  default  of  which  defendant  was  entitled  to  judgment 
on  the  pleadings. — Anaconda  Copper  Mining  Co.  v.  Thomas,  222. 

Same — Equity — ^Pleadings — Prayer  not  Conclusive. 

11.  JJQ  a  suit  in  equity  the  pleader  is  not  concluded  by  his  piayer,  nor 
by  the  form  of  his  pleading;  hence,  defendant,  in  an  action  to  quiet 
title,  though  not  asking  for  affirmative  relief  in  his  answer  setting  up 
title  by  prescription  in  himself,  which  allegation  stood  admitted  by 
failure  to  reply,  was  nevertheless  entitled  thereto,  and,  the  pleading 
having  been  sufficient  in  form,  judgment  on  the  pleadings  was  proper. 
Anaconda  Copper  Mining  Co.  v.  Thomas,  222. 

Same— -Adverse  Possession — Admission  by  Failure  to  Beply — Effect. 

12.  By  failure  to  reply  to  a  claim  of  adverse  possession  for  the  statu- 
tory period,  plaintiff  admitted  that  the  lands  in  controversy  were  such 
as  to  permit  of  possession  of  the  character  alleged  by  defendant;  and 
was  estopped  to  assert  on  appeal  that  they  were  unsurveyed  and  there- 
fore not  subject  to  such  possession. — ^Anaconda  Copper  Mining  Co.  y. 
Thomas,  222. 

Personal  Injuries — Independent  Contractors — Defense — Qeneral  Denial. 

13.  Tho  defense  that  an  independent  contractor  was  responsible  for 
work  during  the  course  of  which  plaintiff  sustained  injuries,  is  avail- 
able under  a  general  denial,  and  need  not  be  established  by  a  pre- 
ponderance of  the  evidence,  the  burden  of  proving  the  contrary  being 
on  plaintiff. — De  Sandro  v.  Missoula  L.  &  W.  Co.,  226. 

Malicious  Prosecution — Mental  Suffering — Damages  Becoverable. 

14.  In  an  action  for  malicious  prosecution,  plaintiff  need  not,  to  enable 
him  to  recover  compensatory  damages  for  mental  suffering,  specially 
plead  damages  in  tlus  regard.— <irorud  v.  Lossl,  274. 

Answer — New  Matter — ^Reply. 

15.  The  "new  matter"  in  an  answer  which,  under  section  6560,  Bevised 
Codes,  calls  for  a  reply  is  such  only  as  calls  for  a  defense  or  a  counter- 
claim, anything  else  not  being  new  mattet  within  the  meaning  of  the 
Practice  Act-^Stephens  y.  Conley,  352. 

Same. 

16.  If  the  facts  stated  in  the  answer  can  be  proved  under  a  general 
denial,  they  do  not  constitute  new  matter  within  the  meaning  of  the 
Practice  Act,  and  failure  to  reply  does  not  amount  to  an  admission  of 
th^  truth  of  ths  matters  stated.--Stephens  7.  Conley,  352, 
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PEESrVPTIONS. 
B^.  »!*>.  SarT:«  »=;  S-A^%3ry  CtnstrweiiBm,  1; 

Tiat  ;r  i;  ; ;  zrt  di  i  t: :  err, — see  A :  z^*l  be  i  Error,  £2. 
Vi*w  of  pr»=UseB  by  j^ry — Aj;<al, — see  Jarr,  1. 
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prima  faeie  ease,  the  presence  of  the  latter  maj  be  inferred  by  the 
jury  where  the  absence  of  the  former  has  been  established. — Grorad  t. 
LoBSl,  274. 

PRINCIPAL  AND  AGENT. 
See  Conversion,  1;  Corporations. 

PROBATE  PROCEEDINGS. 
See,  also,  Estates  of  Deceased  Persons;  Executors  and  Administrators. 

Embezzling  Assets  of  Estates — Order  Requiring  Disclosure  Nonappealable. 
1.  An  order  requiring  a  person  charged  by  an  administrator  with 
having  concealed  or  disposed  of  assets  of  -the  estate  represented  by  the 
latter,  made  after  examination  of  the  former  pursuant  to  a  citation 
issued  in  a  proceeding  instituted  under  sections  7505  and  7506,  Revised 
Codes,  to  make  disclosure  as  prayed,  is  not  appealable. — In  re  Robert's 
Estate,  40. 

PROHIBITION. 
See,  also.  Cities  and  Towns,  13. 
Does  not  lie,  when, — ^see  Intoxicating  Liquors,  2. 

PROSTITUTION. 
Validity  of  "White  Slave"  Act,-H5ee  Criminal  Law,  4. 

PUBLIC  LANDS. 
Taxation  of  homestead  and  desert  entries, — see  Irrigation  Distriets,  8« 

PUBLIC  SCHOOLS. 
Land  grant  for — Sale, — see  School  Lands. 

QUANTUM  MERUIT. 
See  Estates  of  Deceased  Persons,  8. 

QUIETING  TITLE. 
See,  also,  Mines  and  Mining,  8. 

Answer — Adverse  Possession — Failure  to  Reply — Judgment  on  Pleadings. 

1.  Allegations  of  the  answer,  in  an  action  to  quiet  title,  setting  up 
title  by  prescription  "to  the  lands  described  in  the  complaint  herein," 
required  a  reply,  in  default  of  which  defendant  was  entitled  to  judg- 
ment on  the  pleadings. — Anaconda  Copper  Min.  Co.  y.  Thomas,  222. 

Equity — Pleadings — Prayer  not  Conclusive. 

2.  In  a  suit  in  equity  the  pleader  is  not  concluded  by  his  piayer,  nor 
by  the  form  of  his  pleading;  hence,  defendant,  in  an  action  to  quiet 
title,  though  not  asking  for  affirmative  relief  in  his  answer  setting  up 
title  by  prescription  in  himself,  which  allegation  stood  admitted  by 
failure  to  reply,  was  nevertheless  entitled  thereto,  and,  the  pleading 
having  been  sufficient  in  form,  judgment  on  the  pleadings  was  proper. 
Anaconda  Copper  Min.  Co.  v.  Thomas,  222. 

Adverse  Possession — Admission  by  Failure  to  Reply — Effect. 

3.  By  failure  to  reply  to  a  claim  of  adverse  possession  for  the  statu- 
tory period,  plaintiff  admitted  that  the  lands  m  controversy  were  such 
as  to  permit  of  possession  of  the  character  alleged  by  defendant,  and 
was  estopped  to  assert  on  appeal  that  they  were  unsurveyed  and  there- 
fore not  subject  to  such  possession. — Anaconda  Copper  Min,  Co.  v. 
Thomas,  222. 
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»-r*-.p.  zl^^nS  was  r::  r»':--jr»*»i  :r  i_^«^  aad  prwe  a  speeilic  adjwii- 
ca::: e  ia  tae  rn:rirr  fn::  i^at  tie  a'r<jst^-?«t  of  the  ictciwi  »>• 
:.^:^-7.  =La.L:i  -*.t  :r  w.'^-.zi  SK£<ew«at  cause,  or  that  tic 
rnhip  was  f  :rrjk.>  Taea:<^:  12  rf^;:«aBe  to  a  K^-doa  to  tkat  effect; 

*  1 

f^r:-«*r.  t*i:   s:;!!  al'ii  rat.r   =*▼  be   ttrired  froB  the  iu*^ 

•  ^  * 

.i;.i^.A^  tAe  owfiers^jp  of  ue  prjpertj  la  tka  defeadast,— 
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plaintiff  in  the  action  on  the  bond. — Ljon  r.  United  Btatee  Fidelitj  k 
Guaranty  Ck).,  691. 

Nature  of  Bemedj. 

4.  Beeeiverehip  is  an  eztraordinary  remedy  of  ancillary  eharaeter,  the 
ehief  reason  for  its  allowance  beins  to  husband  the  property  in  litiga- 
tion for  the  benefit  of  the  person  who  may  ultimately  be  found  entitled 
thereto. — ^Lyon  t.  United  States  Fidelity  ft  Guaranty  Co.,  591. 

Scope  of  Order. 

5.  The  appointment  of,  or  refusal  to  appoint,  a  receiver  pending  de- 
termination of  an  action,  does  not  conclude  either  of  the  parties  upon 
the  ultimate  question  involved. — ^Lyon  y.  United  States  Fidelity  ft  Guar- 
anty Co.,  591. 

Action  on  Bond — Estoppel. 

6.  Plaintiff  was  not  estopped  to  question  the  propriety  of  the  appoint- 
ment of  a  receiver,  by  his  failure  to  appeal  from  an  order  refusing  to 
vacate  the  receivership. — ^Lyon  t.  United  States  Fidelity  ft  Guaranty 
Ck).,  591. 

Same — Pleadings — Estoppel. 

7.  Where  plaintiff  alleged  the  value  of  partnership  property  involved 
in  an  action  in  which  he  asked  for  the  appointment  of  a  receiver,  to  be 
of  the  value  of  $4,000,  and  defendant  denied  that  it  was  worth  more 
than  $1,500,  the  latter  was  not  estopped  to  assert,  in  an  action  on  the 
receiver's  bond,  that  the  property  was  of  a  greater  value  than  that 
claimed  by  him  in  the  first  action. — ^Lyon  v.  XJnited  States  Fidelity  ft 
Guaranty  Co.,  591. 

Same — Damages — Evidence — ^Loss  of  Property. 

8.  Evidence  of  the  value  of  personal  property,  either  lost  or  destroyed 
while  in  charge  of  a  receiver,  was  properly  adinitted  as  an  element  of 
the  damages  flowing  from  the  wrongful  procurement  of  his  appointment. 
Lgron  v.  United  States  Fidelity  ft  Guaranty  Co.,  591. 

BECOBD  ON  APPEAL. 
See  Appeal  and  Error,  13,  19,  21a,  24,  25. 

BELEASB. 
See  Personal  Injuries^  2. 

BES  ADJUDICATA. 
See,  also.  Judgments,  2. 
Evidence — Inadmissibility, — see  Water  and  Water  Bights,  i. 


BOAD  SUPEBVISOBS. 

Defects  in  highways — ^When  personally  liable  for  personal  injuries, 
Personal  injuries,  56,  57. 

BULES. 
Of  supreme  court — ^Becord  in  equity  cases, — see  Appeal  and  Error,  18. 


SCHOOL  LANDS. 

Federal  Grant — ^Trust — State  Board  of  Land   Oommissioners — ^Nature  of 
Duty. 

1.  The  land  giant  made  by  the  federal  government  to  the  state  for 
school  purposes  constitutes  a  public  trust,  which  the  state  board  of  land 
commissioners  must  so  administer  as  to  secure  the  largest  measure  of 
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•ck6«>l  JAA^a.  tAe  itjfie  rcard  of 

7  Krt,  IB  t^  abaesee  «f  abase  af  ita  daereticK,  ba  eawpcDai  fey 
ta  eo^rm  a  nie  aada  by  the  n^iilii  at  a 
beard  fJiMaw  iaar:«^«a:e. — State  ^  reL  Grasclf  ▼.  Strvart.  Z47. 

JCoi  Coaip^te  W.tboat  ApproraL 
a.     Bi'i'Um  at  aaka  of  «ate  learcoi  iaadi  take  tbe  lasd  bid  ia  by  tboi, 

vttb  tbe  kt'jw'^t^i^  xtax  tbe  m«e  ■  aot  complete,  aader  an^iiua  4C, 
Cbapter  147,  Lava  of  ISf'.^.  wiiMvt  tbe  apprc-ral  aad  eoKfirBatMna  af 
tbe  ftate  board  of  laad  ecmmiss^imtn^  asd  tbat  ia  ita  actk»a  on  a  par- 
tks:ar  Mie  it  viil  be  corcne-i  bj  tbe  iatenata  of  tba  tnst  vbicb  it  ii 
cbafffcd  ta  adauaiatcr. — State  ex  rcL  Giavelj  w.  Stevarty  347. 

8HESIFF& 
Power  ta  appoiat  eoart  atteadaata, — aea  Diatriet  Gooliy  1. 

SPECIAL  nCPBOTEMEKTa 
AppoiatBcat  of  appraiaeny  wbea  improper, — tee  Gitiea  aad  Towaa»  IS. 

SPECIAL  IXTEBBOOATOBIEaL 
SabauMioa,  ia  diaeretioa  of  court, — aea  Jaiy,  S. 

STATE  BOABD  OF  LAND  CQ10CISSIONEB& 

Sea  Sebool  Laada. 

STATUTESl 
(Liat  of  Statvtae  of  Moataaa  Cited  or  Commeaied  opoa.) 

Bannack  Statutis  of  1864-4S5. 

Page  137,  teeHoa  476  (Sheriiff)   328 

Paget  499-501  (Coimtj  Commiflrionen) 328 

Pkge  511,  teetion  7  (Sheriffs) 328 

Codified  ScATum  of  1871-72. 

Page  161,  feetion  623  (Sheriffs)   328 

Pages  434,  435  (Conntj  CommissionerB)   328 

Page  445,  section  58  (Sheriffs)   328 

Bkvuid  STATum  OF  1879. 

Pkge  168,  section  683  (Sheriffs)  328 

Pages  479-481   (Conntj  CommissionerB)   328 

Page  492,  section  404  (Sheriffs)    328 

CouFtUD  Statdtis  OF  1887. 

Page  878,  section  855  (Sheriffs)   328 

Page  243,  section  703  (Sheriffs)    328 

Pages  842-844  (Connty  Commissioners) 328 

Laws  of  1899. 
Psga  142  (Coonterelaim— Beply)    368 

Laws  of  1901. 
Page  141  (Mining  Claims)  61 


Statutes.  675 

BiviSED  Codes  op  1907. 

Section  262 331 

Section  1337 109  et  seq. 

Section  1340 109  ct  seq. 

Section  1791   217  et  seq. 

Section  1793 217  et  seq. 

Section  2091   150 

Section  2498  295 

Section  2499 295 

Section  2501   294 

Section  2502 304 

Section  2894 324 

Section  2947 480 

Section  3010  324  et  seq. 

Section  3026 324  et  seq. 

Sections  3202-3549 118 

Section  3212  113,  234 

Section  3213 113,  234 

Section  3228  115  et  seq. 

Section  3259  Ill  et  seq. 

Sections  3441-3446 616  et  seq. 

Section  3465  et  seq 234 

Section  3466   113 

Section  3479 113 

Section  3480    113 

Section  3550 261 

Section  3551    262 

Section  3552  262 

Section  3554    119 

Section  3557   H® 

Section  3562,  subd.  3 119 

Section  3602    381 

Section  3607    530 

Section  3612    530 

Section  3614 530 

Section  3825    316 

Section  3833    318 

Section  3892    316 

Section  3905    316 

Section  4274   55 

Section  4275,  subd.  4'. 49 

Section  4275,  subds.  3,  7 52 

Section  4819    *. 74 

Section  4841    444 

Section  4844   445 

Section  4845   445 

Section  4852  272,  273 

Section  4926    199 

Section  4978   687 

Section  4980    587 

Section  4992    422 

Section  5025  89,  397 

Section  5027    89 

Section  5028   89 

Section  5030    396 

Section  5033    90 

Section  5036    397 

Section  5037    397 

Section  5041    397 
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:<...^  «5?5 14S,  501 

:«  C.5i7    501 

Scm^a  €^*9 562.  573 

S€ctio«  «59<3 «,  148,  273 

Swt^rm  6^3?    2f 

S«ti:w  €ri'§-^:4 «• 
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t:^   42 


•  .......•••...    -w^t 

S«ti:a  6768  447 

S«t.:a  «7?4  447 

S^ti;ii  r"<^  5a 

Swt  .:■.  C->« 564.  57€ 

S^nja  r:>5  5C4 

giw-n-ja  ^*'«5  -..-  447 

SKtiia  f^*} 82 

S<«ti:a  •?.^>2  82 

S«::i:a  «44  Sit 

S»i!-:«  <'i>7 414 

S-:r.oa  7  ««  151 

Srt:-  :a  7. '2  --..  151 


>:a  .  -•?'*    .--- 

:tL  7   i^.  scb^ia.  1.  3 42 

S*<r:ja  7  --9    380 

>«^r.-:a  .-.'- 

SiHf^'jii   » ».^n  •...••.•.•.•.•..•......••.•.....•........>.-.-.....•  349 

S^;r..:ti  7::* 247.553.  567,  588 

SK^ft '.a  71^3 479 

S.«— :a  7:i4 344.  345,  479 

Seenvitt  71±» 344^  345,  480 


Statutes.  '  677 

etoetioB  7190    562 

Section  7432    187 

Section  7436   188 

Section  7444    187 

Sections  7447^7450 187 

Section  7450 186 

Section  7484   414 

Section  7505    41 

Section  7506   41,  42 

Section  7525  451  ei  seq. 

Section  7529 452 

Section  7532    453 

SecUon  7536    102 

Section  7856   308 

Section  7861    173 

Section  7914    447 

Section  7917 272,  603 

Section  7962  217,  221 

Section  7962,  subd.  15  364 

Section  7962,  subd.  30 535 

Section  7972    237 

Section  8021    215 

Section  8024    516 

Section  8025   136 

Section  8028 99,  174,  524 

Section  8070   544 

Section  8119    385 

Section  8324 283,  364 

Section  8536  257  et  seq. 

Section  8546  128  et  seq. 

Section  9105    383 

Section  9107    384 

Section  9193   384 

Section  9194  385 

Section  9209    ' 261 

Section  9380 367 

Section  9415    515 

Section  9548    515 

Section  9716    365 

Section  9737  365 

Section  9738    365 

Laws  or  1909. 

Chapter  114  (District  Jndf^es — Disqualification)   412 

Chapter  146  (Irrigation  Districts)   607  ei  seq. 

Chapter  147  (Public  Lands)  349  et  seq. 

liAws  or  1911. 

Chapter      1,  section  1  CWhite  Slave"  Act) 458  et  seq 

Chapter      4  (Justices'  Courts — Appeals) 47S^ 

Chapter  112  (New  Counties)    34 

Chapter  113  (Elections — Registration)    32 

Laws  or  1913. 
Chapter  35  (Liquor  Licenses)   478 


BTATUTE8  AND  STATUTORY  CONSTBUCTION. 

Validity  of  "White  Slava"  Act,— we  Criminal  Law,  4. 

Article* — Cha  pten— 6eetiotia. 

1.  Articles  of  tbe  wme  Chapter  of  the  Codea,  when  dealiaf  «iti 
■ame  mbjeet  aod  not  tn  conflict  with  each  other,  niut  be  eom 
together.— Brown  »,  Fotter,  114. 


2.  Under  nibdiTirioB  3,  eeetioB  3562,  Revised  Codee,  the  divisto 
tbe  Codea  into  Parta,  Titles,  Chapters,  Articles  and  Saetiona,  is  a 
device  for  conveDienee,  and  no  implication  or  preanmptiaii  of  a 
lative  coBitruetioD  ii  to  be  drawn  therefrom. — Brows  *.  Foster,  11 


Actions — Common  I^w — Abolition  of  Forms — Statntorj  Cbnstmetion. 

3.  While  the  common-law  forms  of  action  have  been  abolished  in 
tana,  tbe  principles  nnderijing  tbem  have  not  been  changed,  a 
reference  to  botb  inch  forma  and  principles  is  frequently  of  aid  i 
ConstnKtion  of  slatntei. — MarooeQ  v.  Anaconda  C.  M.  Co.,  249. 

Conitit  ut  ion — Legislati  ve  Co  nstruction — Effect. 

4.  A  eonstmetion  for  manj  jearf  placed  npon  a  eonstitntiosal 
vision  hj  the  legislature  in  enacting  statutes  is  entitled  to  respe 
consideiation  by  cod rts.— Northern  Pae.  Rj.  Co.  t.  Hjeld^  Oc 
Treasurer,  287. 

BTOCE  AND  8T0CKH0LDEB& 
See  Corporation*. 

6TREETS  AND  HIOHWATA 
See,  also.  Cities  and  Towna. 
Poblie  Higbwajs— Definition — Statutes. 

1.  Obiter:  By  section  1337,  Revised  Codes  (see.  2600,  PoL  Code,  II 
those  roads  only  are  declared  to  be  public  highways  whieh  bad 
CBtablished  by  tbe  public  autborities  or  were  recognised  by  them 
nsed  generally  by  the  public,  or  whieh  had  beeome  soeb  by  prescri) 
or  adverse  user  at  the  time  of  its  enactment. — Barnard  Bealty  C 
Ci^  of  Butte,  102. 

TAXATION. 

(  Irrigi 

Estates  in  Land — Deeds — Reservation  of  Metals. 

1.  Held,  that  the  estate  remaining  in  the  Northern  Pacific  Bbl 
Company  by  reason  of  clauses  inserted  in  deeds  to  portions  of  the  1 
granted  to  it  by  the  government,  whieh  reserve  "unto  the  grantoi 
successors  and  assigns,  forever,  all  mineral  •  •  ■  including  ei 
as  welt  as  tbe  use  of  the  surface  ground  for  exploration  purposes,  i 
interest  in  real  estate  and  therefore  subject  to  taxation;  held,  furl 
that  such  interest  does  not  constitute  either  a  "mine"  or  a  "mil 
elaim"  within  the  meaning  of  section  3,  Article  XII,  of  the  i 
Constitution,  providing,  infer  alto,  that,  independently  of  the  Bur 
ground,  the  net  proceeds  only  of  this  species  of  property  shsll  be 
able. — Northern  Pae.  Ry.  Co.  v.  Mjeldo,  County  Treasurer,  287. 

Uines  and  Mining  Claims— Definition. 

2.  .A  "mining  claim,"  as  used  in  section  3,  Article  XII  of  tbe  ' 
Btitution,  relating  to  revenue,  hfid  to  be  a  tract  of  land  to  wbieb 
right  of  poBsessioD  or  tbe  title  has  been  acquired  pursuant  to  the  i 
of  Congress  relating  to  the  disposition  of  mineral  lands,  iocludinf, 
lands;   and  a  "mine,"  independently  of  the  surface,  held  to  be  a 
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■veloped  mining  property  yielding,  or  in  a  condition  capable  of  yielding, 
revenue. — Northern  Pac.  By.  Co.  y.  Mjelde,  County  Treasurer,  287. 

estates  in  Land. 

3.  The  separate  estates  which  different  persons  may  own  in  the  same 
land — as  where  one  owns  the  surface,  another  the  growing  timber,  and 
a  third  the  mineral  underground — may  each  be  subject  to  taxation. — 
Northern  Pac.  By.  Co.  v.  Mjelde,  County  Treasurer,  287. 

llxemptions — Burden  of  Proof. 

4.  Taxation  being  the  rule  and  exemption  the  exception,  the  burden 
is  upon  him  who  claims  that  his  property  is  exempt,  to  allege  and  prove 
facts  bringing  it  within  the  favored  class. — Northern  Pac.  By.  Co.  v. 
Mjelde,  County  Treasurer,  287. 

Estates  in  Land — Cash  Value — Difficulty  in  Ascertaining  not  Criterion. 

5.  Difficulty  which  may  confront  the  assessor  in  ascertaining  the  full 
I  cash  value  of  an  interest  in  real  estate  reserved  by  the  grantor  in  him- 
self in  a  deed  conveying  the  land,  may  not  be  taken  into  account  in 
determining  whether  such  interest  is  subject  to  taxation. — Northern  Pac. 
By.  Co.  V.  Mjelde,  County  Treasurer,  287. 

,  Bcvenue — Constitution — Construction. 

6.  Since  the  subject  dealt  with  in  section  3,  Article  XII  of  the  Con- 
stitution, was  revenue,  any  doubt  as  to  the  sense  in  which  any  term 
therein  found  was  used  by  the  framers  of  that  instrument  must  be 
resolved  in  favor  of  a  definition  under  which  public  revenue  will  be 
raised,  rather  than  one  which  will  defeat  such  purpose. — Northern  Pae. 
By.  Co.  T.  Mjelde,  County  Treasurer,  287. 

TECHNICALITIES. 

8ee,  also,  Variance,  4. 
How  Viewed  by  Courts. 
,  1.     Courts  in  adjusting  rights  will  look  at  the  substance  of  the  par- 

ticular transaction,  rather  than  its  technical  aspects. — Barnes  v.  Smith, 
;  309. 

r  TENANCY  IN  COMMON. 

See  Mines  and  Mining,  3-7;  Water  and  Water  Bights,  12. 

TENDEB. 
See  Personal  Injuries,  2. 

THEOBY  OP  CASE. 

See  Appeal  and  Error,  4,  7,  14. 
i 
f.  TBANSCBIPT. 

^  See  Becord  on  AppeaL 

i  TBIAL. 

See  Amendments;  Bills  of  Exception;  Burden  of  Proof;  Cross-examination; 
Discretion;  District  Courts;  Evidence;  Findings;  Instructions;  Jury; 
New  Trial;  Objections;  Pleading  and  Practice;  Theory  of  Case; 
Variance;  Verdicts. 

UNDEBTAKING8. 

See,  also.  Bonds. 

On  appeal  from  justices'  courts, — see  Justices  of  the  Peace,  3-8. 

VACANCIES. 
See  Office  and  Offices,  1,  2. 
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YABIANCB. 
ScBf  abo,  EsUIca  of  Deeeaaed  Persons,  5. 

Flesdiog  and  Proof— Waiyer. 

1.  Where  an  action  was  tried  in  tlie  diatriet  court  on  flie  theaaj  tttt 
the  pleadings  were  snfieieot  to  admit  eertain  proof  for  tbe  purpose  lor 
which  it  was  offered,  the  lonng  partj  will  not  be  heard  to  aawrt,  <» 
appeal  for  the  first  time,  that  there  was  a  fatal  Tarianee. — ^M oeher  ?. 
Sutton's  New  Theater  Co.,  137. 

Same — ^When  ImmateriaL 

2.  A  Tarianee  between  an  allegation  charging  negligence  on  the  ptit 
of  defendant  because  of  failure  to  emploj  reasonably  competent  fellow- 
servants,  and  proof  that  defendant  kept  such  seirants  emplojed  knov- 
ing  of  their  nnfitness  beeause  of  intoxication,  held  too  nnsabstantiiJ  to 
warrant  a  reversal  of  the  judgment  in  plaintiirs  favor,  where  appdhat 
did  not  during  trial  ask  for  relief  on  the  {^und  of  soiprise,  and  wit- 
nesses in  its  behalf  testified  fnllj  denjing  intoxication. — ^Mosber  r. 
Satton's  New  Theater  Co.,  137. 

When  Immaterial— When  Fatal. 

3.  Mere  divergencies  in  detail  in  the  proof  from  the  aHegatioa  of 
a  pleading  are  immaterial  (Bev.  Codes,  sec.  6585);  where,  however, 
one  contract  is  pleaded  and  another  one  is  proved,  or  where  the  eon- 
plaint  alleges  one  breach  of  duty  and  the  evidence  establishes  s 
different  one,  the  variance  amounts  to  a  failure  of  proof  (see.  6587), 
justifying  a  nonsuit. — American  Livestock  &  Loan  Co.  t.  Gt.  Northen 
By.  Co.,  495. 

Technicalities. 

4.  While  matters  of  mere  technicality  are  not  looked  upon  with  ibfor 
by  the  supreme  court,  the  contention  that  because  the  rule  reqairiog 
the  pleadings  and  proof  to  correspond  is,  in  a  measure,  tecfaniesl  and 
formal,  it  should  be  disregarded,  has  no  merit,  since  its  abrogatioB 
would  not  make  for  simplicity  and  justice,  but  result  in  confusion, 
delay  and  often  in  a  denial  of  justice. — American  Livestock  k  I^ao 
Co.  Y.  Gt.  Northern  By.  Co.,  495. 

VEBDICTS. 
Conclusiveness, — see,  also,  New  Trial,  4. 

Excessive. 

1.  Where  plaintiff,  by  reason  of  a  personal  injury,  sustained  an  in- 
curable deformity,  and  suffered  permanent  impairment  of  earning  ca- 
pacity as  a  laborer,  a  verdict  for  $7,150  held  not  excessive. — Miehalskj 
y.  Centennial  Brewing  Co.,  1. 

When  not  Against  Law. 

2.  Where  negligence  resulting  in  personal  injury  was  charged  is  two 
particulars,  only  one  of  which  was  supported  by  the  evidence,  and  the 
court  instructed  the  jury  to  find  for  the  defendant  if  negligence  in  tbe 
particular  not  proven  had  not  been  shown,  a  verdict  for  plaintiff,  gea* 
eral  in  character,  was  not  open  to  the  charge  that  it  was  against  law.— 
Mosher  v.  Sutton's  New  Theater  Co.,  137. 

Conflicting  Evidence — ^Verdict  Conclusive. 

3.  Where  the  verdict  of  the  jury  is  based  on  conflicting  evidence,  it  ib 
conclusive  on  appeal. — ^Western  M.  8.  Co.  v.  Melzner,  174. 

In  Claim  and  Delivery — Insufficiency. 

4.  A  verdict  in  claim  and  delivery  which  does  not  respond  to  all  the 
material  issues  tried  is  insufficient  to  sustain  a  judgment. — Cuerth  v. 
Arbogast,  209. 


Water  and  Wateb  Bioht&  Q81 

Codefendantfl — Arbitrary  Verdict  at  to  One — ^Validitj. 

5.  Where,  in  a  personal  injury  action  brought  jointly  against  the  em- 
ployer and  his  agent  or  servant,  the  jury  arbitrarily  acquits  the  latter 

^«  though  the  wrong  complained  of  was  done  through  his  negligence,  the 

Terdict  against  the  principal  will  nevertheless  be  allowed  to  stand. — 
De  Sandro  v.  Missoula  L.  &  W.  Co.,  2Ze, 

^  General — Effect. 

6.  In  a  personal  injury  action  tried  by  the  court  without  the  aid  of  a 
jury,  a  general  finding  in  favor  of  defendant  company  is  equivalent 
to  a  finding  in  its  favor  upon  every  issue  necessary  to  support  the 

'  judgment. — Maronen  v.  Anaconda  C.  M.  Co.,  249. 

Excessive  Verdict^New  Trial. 
;_  7.    Where  a  verdict  is  wholly  out  of  proportion  to  the  wrong  done 

^  and  the  cause  of  it  and  cannot  be  accounted  for  on  any  other  theory 

^  than  that  it  was  measured  by  the  passion  and  prejudice  of  the  jury, 

a  ne^  trial  should  be  granted. — ^De  Celles  v.  Casey,  668. 

WAIVER. 
^  Disqualification  of  district  judge, — see  District  Courts,  3. 

Of  assignments  of  error, — see  Briefs. 

Of  irregularities  in  filing  information, — see  Criminal  Law,  1. 
Of  estoppel, — see  Pleading  and  Practice,  20. 

(Jf  right  to  administer  estate,—- see  Executors  and  Administraton,  1,  4. 
Qee,  alsoj  Eminent  Domain,  3;  Variance,  1. 


WATEB  AND  WATEB  BIGHTS. 
See,  also.  Irrigation  Districts. 

Bailroads — Ice  Gorges — Removal — Liability  for  Damage. 

^  1.    While  a  railroad  company  must  exercise  the  highest  degree  of  care 

^  to  keep  its  track  and  roadbed  safe,  it  may  not  in  so  doing,  even  in 

'*  cases  of  emergency,  injure  the  property  of  an  adjoining  o-wner  without 

rendering  itself  liable  for  the  resultant  damage;  hence,  refusal  of  an 

instruction  that  if  removal  of  an  ice  gorge  in  a  river  near  defendant's 

roadbed  was  necessary  to  protect  it  and  a  bridge  crossing  the  stream, 

the  plaintiff  could  not  recover  damages  for  the  flooding  of  his  premises 

occasioned  thereby,  was  proper. — ^Wine  y.  Northern  Pac.  By.  Co.,  200. 

Same — Flood  and  Surface  Waters. 
''  2.    Where  water  is  forced  out  of  the  channel  of  a  stream  by  an  ice 

'  gorge,   its  character — ^^'hether   surface  or  flood   water  as  defined  in 

^  Fordham  v.  Northern  Vac,  By.  Co.,  30  Mont.  421 — and  the  extent  of 

the  right  of  persons  affected  by  its  presence  to  deal  with  it,  are  de- 
pendent upon  the  facts  as  they  are  made  to  appear  in  each  particular 
ease. — ^Wine  v.  Northern  Pac.  By.  Co.,  200. 

(  Same — Bemoval  of  Obstruction — Liability  for  Damage. 

3.  Waters  forced  over  the  banks  of  a  river  by  an  ice  gorge  which,  upon 
1  removal  of  the  obstruction  by  defendant  railway  company,  returned 
'  to  the  channel  and  became  part  of  the  torrent  which  inundated  plain- 
tiff's land  lying  below,  were  flood  and  not  surface  waters,  and  there- 
fore, under  the  doctrine  announced  in  Fordham  Ccue,  lupra,  defendant 
was  liable  for  the  damage  caused  to  plaintiff,  irrespective  of  any  ques- 
tion of  negligence. — ^Wine  v.  Northern  Pac.  By.  Co.,  200. 

Water  Bights — Bea  Adjudicata — Evidence — Inadmissibility. 

4.  Where  in  a  water  right  suit  a  decree  of  the  United  States  circuit 
court  had  inter  alia  granted  injunctional  relief  against  interference 
with  the  right  of  one  of  the  parties  to  a  sufficient  flow  of  water  to 
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6.  S^ica  45.S2.  Beris^i  Codea.  aatWmia^  plaistiff  to  Hake  mil 
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pcrpofe  of  kariEj^  tbe  i^Latire  Ti|pSB  aad  priccit^o  of  aH  of  tke^  de- 
terxice^  aLd  a::^er  «h:?s  dazagca  Kaj  be  mmtmtd  •g*****  tLoae  «te 
have  wTo^zi^V.j  dirtrnt^i  aaj  of  aock  water,  baa  refcicatc  o&Sr  ta  a 
ao.t  ia  c^j^itj  ia  wci^a  lae  daaiagca  claiaMd  aie  a  aere  iaddeHt.  aai^ 
B'yt  to  aa  Oirtioa  at  iav  of  tbe  ciaiaeter  fatiofd  ia  paia^rapk  5 
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implied  Ficdici^. 

7,  la  a  wa:^  ri^bt  «r:it  the  pmnmptioa  will  be  iadalgcd,  aader  tbe 
dextrine  of  impli^^i  ficdc^  that  tbe  eoart  fooad  ia  faror  of  tbe  pee- 
rzt/ing  partj  opon  all  the  iasoes  aot  ciweied  bj  tbe  eiyieaa  fadfaga. — 
Con  row  t.  Hoffine,  437. 

Sane — Extent  of  Bifrbt — How  Meaaoied. 

S.  While,  aa  between  elaioiajitB  ander  prior  aad  Mbseqoeat  appeo- 
priatiocs  of  water,  tbe  extent  of  the  right  of  the  first  appropriator  b 
meaaared  bj  tbe  capacity  of  his  original  diteh,  the  aeeeaaitj  for  tbe  ase, 
and  not  tbe  size  of  the  ditch,  ia  the  measure  of  the  extent  of  tbe  right 
after  the  use  has  been  installed  and  the  eapacitj  of  tbe  diteb  exceeds 
tbe  amount  required  for  reasonable  oae. — Conrow  t.  Huiline,  437. 

Same — Duty  of  Water — ^Bule. 

9.  In  the  absence  of  legislatire  deelaratioii  oa  the  sobjeet,  tbe  rale 
in  fixing  tbe  amount  of  water  required  for  eeonooileal  oae  for  purposes 
of  irrigation  is  to  allow  one  inch  per  aere,  unleas  the  eridenee  dis- 
closes that  a  greater  or  less  amount  is  required. — Conrow  t.  HuiBiie,  437. 

Same — Allowance  of  Water — Convenienee — Inunaterial  Consideration. 

10.  That  a  larger  allowance  of  water  than  one  inch  per  acre  wonld 
more  readily  and  conveniently  enable  a  pftity  to  aeeompUah  bis  work  of 
irrigation  is  not  any  reason  for  making  a  larger  award. — Conrow  t. 
Huffine,  437. 

Same — Acquisition  of  Bights — ^Elxtent,  How  Measured^ 

11.  Tbe  extent  of  a  right  to  the  use  of  water  acquired  by  purchase  or 
otherwise  is  dependent  upon  tbe  extent  of  the  right  at  the  time  of  its 
acquisition. — Conrow  t.  Huffine,  437. 

Tenants  in  Common — ^Ditches — Cost  of  Maintenanee — ^Actions — Complaint — 
Insufficiency. 

12.  One  tenant  in  eommon  may  not  charge  the  other  with  expense 
of  repair  or  improvement  of  tbe  common  property,  except  when  in- 
curred with  the  latter^s  consent  or,  in  case  of  necessity,  upon  prior 
notice  and  demand  met  with  refusal  to  co-operate;  henee  the  com- 
plaint in  an  action  by  a  ditch  owner  to  recover  from  his  co-owner 
the  latter's  proportionate  share  of  the  cost  of  repair  and  maintenanee 
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of  the  ditch)  held  not  to  state  a  cause  of  action  in  the  absence  o£ 
allegation  of  any  of  the  matters  referred  to  above. — Manhattan  Ck>.  ▼. 
White,  565. 

*^HITE  SLAVE"  ACT. 

See  Criminal  Law,  4. 

WITNESSES. 
See,  also,  Evidence. 
Credibility — Conflicting  evidence, — see  Appeal  and  Error,  16. 

Mileage  and  Per  Diem. 

1.  The  allowance  of  mileage  and  per  diem  to  witnesses  who  were 
present  and  ready  to  testify  for  the  objectors  to  the  creation  of  an 
irrigation  district  and  whose  testimony  would  have  been  relevant, 
competent  and  material,  was  proper,  though  they  were  not  sub- 
poenaed, sworn  or  examined  because  of  the  dismissal  of  the  petition 
for  insufficiency. — In  re  Gallatin  Irrigation  District,  605. 

Same. 

2.  Where  a  person  was  not  called  or  examined  as  a  witness,  he  was 
not  entitled  to  fees,  in  the  absence  of  a  showing  that  his  testimony 
could  reasonably  be  offered  as  relevant,  competent  or  material  to 
the  issues  raised  for  trial. — ^In  re  Gallatin  Irrigation  District,  605. 

WORDS  AND  PHRASES. 
"Abandonment" — 

O'Hanlon  v.  Ruby  Gulch  Mining  Co.,  79. 

"Any  new  matter" — (Rev.  Codes,  sec.  6560.) 
Stephens  v.  Conley,  368. 

"Brothers"— 

In  re  Gallatin  Irrigation  District,  611. 

"Commerce" — 

State  V.  Harper,  460. 

"'Electors"— 

State  ex  rel.  Lang  v.  Furnish,  32. 

"Pinal  judgment" — (Rev.  Codes,  sec.  7098,  subd.  1.) 
In  re  Roberts'  Estate,  42. 

"Hereafter"— (Rev.  Codes,  sec.  1340.) 

Barnard  Realty  Co.  v.  City  of  Butte,  110. 

"Marriage" — 

In  re  Huston's  Estate,  530. 

"Mine"— 

Northern  Pacific  Ry.  Co.  ▼.  Mjelde,  296  et  teq, 

"Mining  claim" — 

Northern  Pacific  Ry.  Co.  t.  Mjelde,  302  etteq, 

"Must"— 

State  V.  Jones,  522. 

"Now"— (Rev.  Codes,  sec.  1337.) 

Barnard  Realty  Co.  v.  City  of  Butte,  110. 

"One  or  more  persons" — (Rev.  Codes,  sec.  1340.) 
Barnard  Realty  Co.  v.  City  of  Butte,  110. 
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SUte  T.  JoneSy  522. 

Northern  Paeifle  Bj.  Co.  ▼.  Mjelde,  295. 

"Public"— (EeT.  Codes,  see.  1337.) 

Barnard  Bealty  Co.  t.  City  of  Bntte,  llOL 

"Beward"— (Bev.  Codes,  sec.  5181.) 
Kirk  ▼.  Smith,  494. 

"Proximate  cause" — 

Wallace  ▼.  Chicago  etc.  Bj.  Co.,  434. 

"Qualified  electors" — (Const.,  Art.  IX,  sec  2.) 
State  ex  rel.  Lang  v.  Furnish,  32. 

"Should"— 

State  ▼.  Jones,  522. 

"Transaction" — (Bot.  Codes,  sec.  6540,  snbd.  1.) 
Scott  V.  Waggoner,  544. 

WBESTLINO. 
Unlawful  business, — see  Libel,  1. 

WBIT8. 
See  Mandamus;  Prohibitioa. 
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